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HOME  CIRCUIT. 

Sussex  Spsnra  Assizes^  1871.  . 

Lewes/ March  25. 

(Before  Lord  Cliief  Justice  Cockbubn.) 

Beg.  t;.  Bbed  and  OTHEBS.(a) 

Indecency — Bathing  newr  a  public  footway — Usage  to  hathe 

at  sum  a  place. 

It  is  tmlawfulfoT  men  to  bathe,  vrithotU  aaiy  screen  or  covering,  so  near 
to  a  public  footway  frequented  by  females  thai  exposure  of  tlieir 
persons  must  necessarily  occur;  and  they  who  so  bathe  are  liable 
to  an  indictment  for  indecency.  Nor  is  it  any  defence  to  such  an 
indictment  that  there  has  been,  as  long  as  living  memory  extends, 
an  usage  so  to  bathe  at  the  place,  and  that  there  has  been  no 
etffposure  beyond  whai  is  necessarily  incident  to  sueh  bathing. 

^r^HE  indictment  stated  that  the  defendants  did  nnlawfally 
i-  and  indecently  expose  their  bodies  and  persons  naked  and 
uncovered  in  presence  of  divers  of  Her  MajestVs  subjects,  to 
their  great  ackadal,  and  to  the  manifest  ^r^ption  of  lieir 
morals;  and^  second  county  that  the  defendants  on  a  certain 
public  and  common  highway,  in  the  parish  of  Appledown, 
nnlawfallj  and  indecently  did  expose  their  bodies  and  persons 
naked  and  uncovered  in  the  presence  of  divers  subjects  then  and 
there  being,  and  within  sight  and  view  of  divers  others  passing 
and  repassing  in  the  highway,  to  the  common  nuisance  of  the 
subjects  of  the  Queen. 
The  defendants  pleaded  not  guilty, 

(a)  Reported  by  W.  F.  FmLAKm,  Baq.,  Burriftttr^i-Ijaw. 

VOL.  xn.  6 


Rbbd. 


2  CRIMINAL  LAW  CASES. 

Rao.  Hcuwkins,  Q.C.,  and  Oranthami  for  the  proBecation. 

v^  Willouyhby  and  A.  L.  Smith  for  the  defendants. 

Hawkins,  in  opening  the  case,  cited  Bex  v.  Crowdon  (2  Gamp. 

1871.  N.  P.  C.  89),  where  a  defendant  was  convicted  of  indecency  in 

bathing  at  Brighton  in  view  of  houses  recently  erected.   Although 

IJ!^!^  in  the  present  case  it  was  not  alletred  that  the  bathing  was 

exposure—         .  ,  .        f  «   i      i  •  ?*■!     ^  ^a  i_t 

Bathing  near  Within  vicw  of  the  houses,  it  Was  arged  that,  as  it  was  on  a  public 
footway,     pathway,  it  was  the  same  case  in  point  of  principle. 

It  appeared  that  the  bathing  took  place  in  .the  sea,  at  a  spot 
about  two  miles  firom  Chichester,  and  half  a  mile  firom  the  nearest 
dwelling-house,  at  the  mouth  of  the  Lavant,  a  stream  flowing 
from  Chichester  and  where  the  water  was  deep^  than  elsewhere 
on  that  part  of  the  coast*  The  bathing-plaoe  waa  on  a  public 
footway  fi*om  Chichester,  on  a  bank  or  sea-wall  along  the 
beach.  The  side  of  the  bank  next  to  the  sea,  as  it  was  a  sea- 
wall, was  not  accessible  as  a  place  for  dressing  and  undressing, 
and  so  the  bathers  dressed  and  undressed  on  the  land  side  of  the 
path.  Hence  they  passed  naked  to  and  from  the  sea  across  the 
path;  and  it  was  proved  that  as  many  as  eighteen  or  twenty 
women  passed  along  the  footpath  in  the  course  of  a  day,  and  that 
sometimes  they  had  to  turn  back  in  order  to  avoid  the  bathers. 
The  bathing  took  place,  not  merely  in  the  morning  and  evening, 
but  in  the  afternoon,  at  the  time  women  were  walking  along  the 
path.  Moreover,  as  the  bank  was  five  or  six  feet  high,  the 
bathers,  when  on  the  path,  were  seen  at  some  distance. 

It  was  proved  that  bathing  went  on  at  the  time  women  were 
passing,  and  that  sometimes  they  had  to  turn  back.  The  path- 
way was,  it  was  stated,  one  of  the  most  pleasant  walks  round 
Chichester,  and  a  good  deal  frequented  by  ladies,  especially  in 
that  season  of  the  year  when  bathing  went  on,  and  the  prose- 
cutor, Mr.  Stanford,  whose  house  was  within  half  a  mile  of  the 
bathing-place,  stated  that  the  bathers  could  be  seen  from  some  of 
the  windows  of  his  house  and  from  his  garden.  But  it  did  not 
appear  that  complaints  had  been  made  until  the  prosecutor 
purchased  the  house  about  two  years  ago,  and  it  also  appeared 
that  there  was  another  house  nearer  than  his,  and  that  the 
inhabitants  did  not  complain,  the  nearest  house  being  above  a 

auarter  of  a  mile  from  the  bathing-place.  Further,  it  appeared 
iiat  for  more  than  half  a  century  bathing  had  taken  place  there 
without  any  complaint,  and  that  there  had  not  been  on  the  part 
of  any  of  the  defendants  any  exposure  beyond  what  was  neces- 
sarily incident  to  bathing.  Nevertheless,  it  appeared  that  the 
pathway  fi*om  which  the  bathing  took  place  was  one  of  the  most 
pleasant  walks  in  the  neighbourhood  of  Chichester,  and  that  it 
was  practically  closed  to  females  during  the  batliing  season, 
which  was,  of  course,  the  finest  portion  of  the  year. 

CocEBUBN,  C.J. — ^If  the  place  where  the  bathing  went  on  was 
a  place  where  persons  could  not  bathe  without  indecent  exposure, 
it  was  a  place  where  bathing  ought  not  to  go  on.  Undoubtedly, 
if  it  was  a  place  where  people  rarely  passed,  and  where  there 
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was  no  necessity  for  passing  at  all^  it  woald  be  a  material  element-        Baa. 
in  the  case.     But  the  mere  fact  that  bathing  could  not  go  on       vtmn, 
in  the  place  without  exposure  was  not  enough  to  excuse  the       ^.. 
exposure^  and  was  rather  a  reason  why  the  bathing  ought  not  to        1871. 
go  on.     Upon  these  facts  it  was  quite  impossible  that  the  defen-      /"^Z^t 
dants  could  resist  a  conviction  upon  this  indictment.     There  was^     exposure- 
it  appeared^  a  public  footway  frequented  in  fine  weather  by  the  Buthiny  new 
inhabitants  of  Chichester,  and  which  must  be  taken  to  be  an     J<*otw(Uf. 
ancient  and  accustomed  footway.     It  was  impossible  to  set  up  a 
customary  right  to  bathe  close  to  the  path  in  such  a  way  as  to 
violate  public  decency,  and  thus  to  be  inconsistent  with  the  use 
of  thfi  footway  by  any  of  the  Queen's  subjects,  especially  of  the 
female  sex.     No  one  could  suppose  that  respectable  women  could 
frequent  the  footpath  where  men  were  in  the  habit  of  bathing 
and  were  constantly  seen  in  a  state  of  nudity.     It  was  clear, 
therefore^  that  the  usage  so  to  bathe^  however  long  it  might  have 
existed,  could  not  be  upheld,  and  that  those  persons  who  thus 
exposed  themselves  upon  or  near  to  a  public  footway  were  liable 
to  be  indicted  for  indecency.    There  must,  if  the  prosecution  was 
pressed,  be  a  verdict  of  guilty  upon  this  indictment,  unless  the 
facts  as  thus  shown  in  evidence  could  be  altered. 

It  was  not  suggested  for  the  defence  that  the  facts  could  be 
altered. 

Hwwhins,  for  the  prosecution,  stated  that  it  was  not  desired 
to  press  the  prosecution,  if  protection  for  the  future  could  be 
secured,  and  thereupon  it  wafi  agreed  between  the  parties  that 
bathing  henceforth  should  take  place  from  a  shed  to  be  erected 
for  the  purpose,  and  on  this  condition  the  jury  were  discharged. 
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HOME  CIRCUIT. 

Hertford,  Mwrch  2,  1871. 

(Before  Mr.  Justice  Hannen.) 

Bbg.  v.  Chapman,  (a) 

Murder — Resistcmce  of  arrest  wader  warrant  for  misdemeanor — 
Necessity  for  possession  of  the  warrant  by  the  officer. 

In  order  to  justify  an  arrest,  even  by  a/ii  offi^cer,  under  a  warra/nt,  for 
a  mere  misdemeanor,  it  is  necessary  that  he  should  han>e  the  war- 
rant with  him  at  the  time.  Therefore,  in  a  case  where  the  officer, 
although  he  had  seen  the  warrant,  had  it  not  vrith  him  at  the  time 
and  it  did  not  appear  that  the  party  htiew  of  it : 

Held,  that  the  arrest  was  not  lawful. 

And  the  person  against  whom  the  warrant  was  issued  resisting  his 
apprehension  and  killing  the  officer, 

Held,  thai  it  was  not  murder;  and  the  prisoner  was  convicted  of 
memslaughter  only, 

MURDER. — The  prisoner  was  indicted  for  the  murder  of 
one  Snow^  on  the  1 0th  of  January  last. 

Olark  and  Walker  for  the  prosecution. 

Woollett  and  Oroome  for  the  prisoner. 

In  October^  1865^  an  information  issued  against  the  prisoner 
at  Bennington^  in  Hertfordshire,  for  an  offence  against  the  Game 
Laws;  and  as  he  did  not  appear,  a  warrant  was  issued  against 
him,  directed  in  the  usual  form  to  "  all  peace  officers.'^  He  had 
absconded  and  resided  in  Middlesex,  until  in  January  last  he 
return  to  Bennington,  the  place  of  his  former  residence,  where 
the  deceased,  a  police  officer,  Tfho  had  only  been  three  or  four 
years  in  the  service,  was  stationed.  In  the  meantime  the  officer, 
in  common  with  the  other  officers  of  the  county  force  of  the 
district,  had  received  instructions  to  arrest  the  prisoner  whenever 
they  could  find  him,  and  the  warrant  was.  shown  to  him  and  the 
others.  It  did  not  appear,  however,  that  the  officer  knew  the 
person  of  the  prisoner,  or  that  the  latter  knew  of  the  warrant, 
or  that  he  knew  the  officer,  and  indeed  the  contrary  rather 
appeared. 

On  the  10th  of  January  the   prisoner  was   walking   in   the 

(a)  Reported  by  W.  F.  Finlason,  Esq.,  Barrister-at-Law 
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neighbourhood  of  Bennington,  with  the  pieces  of  a  gun,  which        

could  so  be  divided  and  put  together  for  use,  in  the  pockets  of  »• 

his  jacket,  where  the  marks  of  them  could  be  seen.     He  met  a    "'^'^' 
boy,  of  whom  he  asked  the  way,  and  who  saw  the  marks  of  the        i87l. 

Eieces  of  the  gun  in  his  pockets.  Shortly  afterwards  the  boy  juT^T 
eard  a  gun  go  off,  and  soon  after  the  prisoner  rejoined  him,  B£^timt»ot 
and  then  left  him.  As  he  was  going,  the  boy  saw  Snow,  the  arrui, 
deceased,  coming  towards  them,  and  said  to  the  prisoner,  '*  There 
is  Mr.  Snow  coming  V^  to  which  the  prisoner  answered,  as  he  was 
going,  '^Oh,  is  he?"  The  deceased  followed  him,  and  the 
boy,  looking  back,  saw  him  put  his  hand  upon  the  prisoner's 
jacket,  near  the  pocket.  The  boy  saw  no  more,  and  left  the 
spot.  Shortly  afterwards  the  deceased  was  seen  to  stagger 
home,  and  soon  died  from  the  effects  of  fche  firacture  of  the  skull 
produced  by  two  blows,  apparently  with  the  butt  end  of  a  gun, 
or  some  similar  weapon.  At  the  spot  where  the  boy  saw  the 
two  men  together,  there  were  marks  of  a  struggle;  and  at 
another  spot  some  sixty  yards  off  marks  of  a  still  more  severe 
struggle ;  and  from  this  latter  spot  there  were  tracks  of  a  man 
running  away.  No  one  else  was  near  the  spot,  and  there  was 
no  doubt  that  the  prisoner  had  inflicted  the  blows.  The  pieces 
of  a  gun  was  found  in  his  possession,  and  when  he  was  charged 
he  said,  "  I  did  not  kill  the  man.*' 

The  case  for  the  prosecution  rested  throughout  upon  the  theory 
of  an  attempt  to  arrest  the  prisoner  on  the  warrant,  and  of  resist- 
ance to  the  arrest ;  but  it  appeared  that  the  deceased  had  not  the 
warrant  with  him  at  the  time,  nor  had  he  ever  had  it  in  his  pos- 
session, though  he  had  once  seen  it.  Nor  was  there  any  evidence 
that  he  had  any  knowledge  of  the  person  of  the  prisoner,  or  that 
he  intended  to  arrest  him  under  the  warrant. 

Woollett,  for  the  prisoner,  submitted  that  the  attempt  to  arrest 
the  prisoner  under  the  warrant  was  not  lawful,  as  the  officer  had 
hot  the  warrant  at  the  time,  and  cited  QaUiard  v.  Laxton  (31  L.  J. 
123,  M.  C). 

OUirky  for  the  prosecution,  submitted  that  the  instructions  of 
the  officer's  superiors,  and  the  existence  of  the  warrant,  which 
he  had  seen,  justified  the  attempt  to  arrest. 

Hanvbn,  J.,  held  otherwise ;  and,  on  the  authority  of  the  case 
cited,  ruled  that  the  attempt  to  arrest  under  the  warrant  could 
not  be  justified. 

Clark  then  relied  on  the  Poaching  Prevention  Act  (25  &  26 
Vict.c.  114),  s.  2;  but 

Hannen,  J.,  ruled  that,  as  the  whole  case  for  the  prosecution 
had  been  conducted  upon  the  ground  of  an  attempt  to  arrest 
under  the  warrant,  the  case  could  not  now  be  put  upon  a  different 
footing. 

Woollett,  for  the  prisoner,  then  went  to  the  jury,  submitting 
that  as  it  was  ruled  that  the  attempt  to  arrest  him  was  illegal, 
he  was  entitled  to  resist  it,  and  in  so  doing  to  inflict  any  violence 
that  might  be  necessary ;  so  that,  unless  he  had  inflicted  violence 
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liot  neoeflsary  for  that  object,  lie  was  entitled  to  an  absolate 

V.  acquittal.     And,  to  show  that  there  was  no  violence  greater  than 

^""^'    was   necessary,  he  urged  the  circumstances   that   there  were 

1871.       two  struggles  and  only  two  blows;   and  that  the  conduct  and 

-—        expressions  of  the  prisoner  showed  that  he  had  no  intention 

He^umMof  ^^  Jrilliiig  the  oflScer,  and  no   idea  that  he  had  inflicted  mortal 

arrest,       injuries,  for  he  left  him  still  able  to  walk  away,  and  ran  away 

hunself. 

Hakksn,  J.,  to  the  jury. — ^Assuming  that  the  prisoner  caused 
the  death  of  the  deceased,  it  would  be  for  the  prisoner  to  show  a 
justification.  In  the  absence  of  such  a  justification  the  presump- 
tion of  law  would  be  that  he  intended  to  kill  the  deceased.  But 
the  law  considers  that  in  some  cases  there  may  be  circumstances 
which,  though  they  fall  short  of  a  justification,  establish  such  a 
provocation  as  may,  on  account  of  the  excitement  it  has  occa- 
sioned, so  far  excuse  the  act  as  to  reduce  the  offence  to  man- 
slaughter. Among  these  circumstances  is  the  provocation  sup- 
posed to  arise  when  the  deceased  has  endeavoured,  without 
lawful  authority,  to  arrest  the  prisoner  and  to  deprive  him  of  his 
liberty.  But  it  does  not  follow  that,  because  there  has  been  such 
provocation,  therefore  it  will  justify  taking  the  life  of  the  officer. 
Far  from  it.  The  prisoner  is  only  excused  to  the  extent  that  it 
is  presumed  he  acted,  not  with  malice,  but  from  the  excitement 
of  the  moment.  In  a  similar  case,  (a)  where  the  prisoner,  with  a 
weapon  he  had  in  his  hand,  had  killed  the  officer,  that  great  judge 
Baron  Parke  said  it  was  manslaughter.  In  such  cases  it  is  only 
an  indulgence  which  the  law*  allows  to  a  man,  and  which  amounts 
only  to  an  excuse  to  reduce  the  crime  to  manslaughter.  If, 
therefore,  in  the  present  case,  the  prisoner  inflicted  the  blow  you 
have  heard  described,  and  which  caused  the  death  of  deceased, 
he  is  guilty  of  manslaughter. 

Verdict — guiUy  of  Manslaughter.     Sentence — 
fifteen  yeartf  penal  servitude. 

(a)  R.  ▼.  PtUimct  (7  G.  &  P.  775).  There,  howsTer,  the  prisoner,  without,  so  far  as 
appeared,  any  necessity,  drew  his  knife  and  stubbed  the  ofBcer  without  any  inter- 
mediate struggle  or  attempt  to  get  away.  And  see  Beg,  ▼.  Phefps  (2  Gar.  ft  M.  180), 
and  see  Reg.  r,  Lockkg  (4  F.  ft  F.  153)  where  the  same  distinction  is  drawn;  and  see 
the  old  law,  Simpwrie  case  (4  Inst  335). 
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HOME  CIRCUIT. 

Lf^es,  March  23,  1871. 

(Before  Lord  Chief  Justice  Cookbubn.)' 

Bia.  V.  Tate,  (a) 

Perjury — Materiality — Beleva/ncy  to  the  legal  cha/rge. 

On  an  iridictment  for  perjury  committed  on  the  hearing  of  a  cha/rge 
of  assault  by  a  husband  on  his  tvife,  an  assignment  of  perjury 
in  a  statement  by  the  prisoner,  as  a  witness  for  the  husband,  that 
he  had  seen  the  wife  committing  adultery  \of  which  he  had  told 
tJie  husband),  lield  bad  for  immatei'iality,  as  the  supposed  state- 
iiumt  would  v-ot  be  legally  relevant  to  the  charge  of  assault  as 
affmdhig  no  ground  of  legal  justijiaititm, 

13ERJURT. — ^The  prisoner  was  indicted  for  wilful  perjury, 
committed  on  the  hearing  of  a  charge  against  one  Smith  for 
an  assault  upon  his  wife^  and  the  assignment  of  perjury  was  on  a 
statement  by  the  prisoner — as  a  witness  for  the  husband,  Smith 
— that  he  had  seen  Smithes  wife  under  such  circumstances  as  to 
lead  to  the  impression  that  she  was  committing  adultery,  which 
he  had  told  Smith  just  before  the  assault. 

Grantham  for  the  prosecution. 

HaXl  for  the  prisoner. 

On  the  case  being  opened, 

Roll  submitted  for  the  prisoner  that  the  assignment  of  perjury 
was  bad,  as  being  immaterial.  It  was  not  material  to  the  chai*ge 
of  assault,  as  it  (£d  not  affect  the  fact  of  an  assault. 

CocKBURN,  C.J. — The  statement  that  the  prisoner  had  seen  the 
wife  of  Smith  committing  adultery,  though  told  to  Smith,  would 
not  be  legally  material  on  the  charge  of  assault.  It  could  not 
affect  the  fact  of  the  assault,  nor  the  legal  liability  for  it,  for  it 
could  afford  no  legal  justification.  At  the  utmost  it  could  only 
suggest  a  provocation,  which  might  afford  some  mitigation  of 
punishment ;  but  it  could  not  affect  the  legal  character  of  the  act 
of  assault  or  the  legal  liability  for  it.  The  prisoner,  therefore, 
could  not  be  convicted  upon  this  indictment,  as  the  assignment 
of  perjury  was  not  legally  material. 

Verdict — not  guUty, 

(a)  Reported  by  W.  F.  Fiiii*a80n,  Esq.,  Barrister-at-Law. 
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HOME  CIRCUIT. 

LeweSj  March  21,  1871. 

(Before  Lord  Chief  Justice  Cockburn.) 

Beo.  v.  BoZBUBOH.(a) 

Assaulting  a  poltce'Constable — Resistance  of  removal  from  a  house 
— Lawfulness  of  constables  use  of  force  for  the  purpose — Practice 
— Felonious  assault^— Discharge  oj  jury  and  conviction  for  a 
common  assault,  tvith  a  vieio  to  compensation. 

Although  a  police^constahle  may  not  be  bound',  in  the  execution  of  his 
duty,  to  assist  the  occupier  of  a  house  in  putting  out  an  intruder, 
yet  he  may  lawfully  do  so,  and  if  he  sustains  violence  in  so  doing, 
the  party  inflictvng  such  violence,  thou-gh  he  nuiy  not  be  indictable 
for  assaulting  a  police  constable  in  the  execution  of  his  duty,  will 
be  liable  to  a  conviction  for  an  assault,  as  he  amnot  justify  resis- 
tance  to  tlie  force  lawfully  used  to  eject  him. 

On  an  indictment  for  a  felonious  assault,  the  jury  being  unable  to 
a>gree  as  to  the  felonious  intent,  were  discha/rged  by  a/rrangenient, 
in  order  that  the  prisoner  might  plead  guilty  to  a  common  assault 
with  a  view  to  compensation, 

THE  PBISONER  was  indicted  for  feloniously  assaulting  one 
Chalmers,  with  intent  to  do  him  grievous  bodily  harm. 

WiUoughby  for  the  prosecution. 

Barrow  for  the  defence. 

It  appeared  that  the  prisoner  had  been  drinking  at  a  public- 
house,  and  was  so  much  the  worse  for  liquor  that  the  publican 
desired  to  get  him  out,  and  called  in  Chalmers,  a  police-constable. 
The  man  had  wanted  to  go  to  bed,  and  the  publican  had  assented 
to  this,  but  the  man  desired  a  light,  with  which,  on  account  of  his 
condition,  the  publican  refused  to  entrust  him.  Thereupon  the 
prisoner  said  he  would  leave,  and  then  he  said  he  would  not, 
and  upon  this  the  publican  desired  the  prosecutor  to  assist  in 
ejecting  him^  which  he  attempted  to  do.     In  resisting  him  the 

Ksoner  iuflicted  a  serious  injury,  for  which  he  was  now  indicted, 
e  defence  was,  that  the  violence  used  by  the  prosecutor 
wiis  unlawful,  as  he  had  no  right  to  use  force  to  eject  the 
prisoner,  and  was  acting  beyond  his  duty  in  doing  so ;  and  the 

(a)  Reported  by  W.  F.  Fimlason,  Eaq.,  BarriBter-at-Law. 
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magistrates  had  so  &r  acquiesced  in  this  view  that  the  prisoner        Rxz 
had  not  been  committed  or  indicted  for  assaulting  the  police-  ^' 

officer  in  the  discharge  of   his   duty,   but  only  for  inflicting        !^^ 
g^evous  bodily  harm.  1871. 

CocEBUBN,  C.J.,  said  that,  although,  no  doubt,  the  prosecutor        -—; 
might  not  have  been  acting — strictly  speaking — in  the  execution  w^^moe^ 
of  his  duty  as  a  police-officer,  since  he  was  not  actually  obliged      JFVacttbe. 
to  assist  in  ejectmg  the  prisoner,  yet  he  was  acting  quite  law- 
fully in  doing  so;    for  tne  landlord  had  a  right  to  eject  the 
prisoner  under  the  circumstances,   and    the  prosecutor  might 
lawfully  assist  him  in  so  doing. 

The  question  was  as  to  the  felonious  intention  with  which  the 
injury  was  inflicted. 

The  jury  not  being  able  to  agree  after  having  been  locked  up 
some  time, 

Barrow y  for  the  prisoner,  applied  to  have  them  discharged,  that 
he  might  be  permitted  to  pl^id  guilty  to  a  common  assault,  on 
the  understanding  that  the  prisoner  should  make  compensation 
to  the  prosecutor. 

WiUoughby,  for  the  prosecutor,  assented. 

CooKBUBN,  C.J.,  said  that,  under  the  circumstances,  he  saw  no 
objection  to  this  course,  and  he  discharged  the  jury  accordingly. 

The  prisoner  pleaded  guilty  to  an  assault,  for  which  he  was 
fined  one  shilling  and  discharged,  having— in  court— paid  250/. 
as  compensation  to  the  prosecutor. 
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COURT  OF  CRIMINAL  APPEAL. 

Janua/ry  28,  1871. 

(Before  Bovill,  C.J.,  Channbll,  B.,  Willbs,  J.,  Pioott,  B.,  and 

Hannsn,  J.) 

Reg.  v.  CooEK.(a) 

Larceny — False  pretences-^Master  and  servant. 

The  prisoner,  a  foreman,  by  fraudulently  misrespresenting  that 
211.  18s,  was  due  for  wages  to  the  men  under  him,  obtained  that 
sum  from  his  master^s  cashier.  On  the  pay-sheet  made  out  by 
the  prisoner  11,  10s,  id.  was  set  down  as  due  to  W,,  wliereas 
onhy  11.  8«.  was  due,  and  tliat  ainount  only  was  paid  by  prisoner 
to  W.  out  of  the  21  i.  18s, ;  the  excess,  2tf.  4d.,  was  appropriated, 
out  of  the  211.  IBs.,  to  the  prisoner's  ovm  use,  he  intending  so  to 
appropriate  it  at  the  time  he  received  the  211.  18s. : 

Held,  thai  the  prisoner  was  guilty  of  larceny  of  the  2s,  4rZ. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  Worcestershire  Quarter  Sessions. 

At  the  Worcestershire  Quarter  Sessions,  held  on  the  2nd  of 
January,  1871,  the  above-named  prisoner,  Edwin  Cooke,  was 
tried  before  me  for  stealing  certain  moneys  belonging  to  his 
master,  one  George  Hands. 

The  said  George  Hands  was  a  currier  at  Kidderminster,  and  in 
the  habit  of  employing  several  workmen  in  his  said  business. 

The  prisoner  was,  in  and  before  the  month  of  November  last, 
and  continued  until  the  early  part  of  the  following  month  to  be,  a 
servant  of  the  said  George  Hands,  being  employed  at  a  weekly 
salary  as  a  confidential  foreman  over  the  workmen. 

It  was  part  of  the  duty  of  the  prisoner  to  engage  and  dismiss 
the  workmen,  as  occasion  required;  and  he  generally,  but  not 
invariably,  consulted  his  master  as  to  such  engagement  and  dis- 
missal, and  as  to  the  amount  of  wages  at  which  such  workmen 
were  to  be  engaged. 

The  workmen  were  engaged  at  so  much  a  week  for  ordinary 
time,  and  they  were  to  be  paid  after  the  same  proportionate  rate 
for  any  overtime. 

A  wages  book  was  kept  at  the  master's  counting-house,  and 

(a)  Reported  by  John  TflOMPflON,  Eeq*^  Barrister-at-Law. 
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• 
wafi  given  out  to  the  prisoner  on  the  morning  of  every  Saturday 
(which  was  the  pay-day  for  the  workmen),  in  order  that  he  might  *'• 

enter  on  a  pay-sheet  in  the  said  book  the  names  of  the  several  "• 

workmen  who  had  been  employed  during  the  week,  and  to  set        ivS7i. 

opposite  to  each  person's  name  the  amount  due  to  him  for  wages.        

when  this  was  done,  the  prisoner,  according  to  the  usual  practice,  ^' 

brought  back  the  book  to  the  counting-house,  and  gave  it  to  the 
master's  cashier,  who  generally  showed  it  to  the  master.  The 
several  sums  entered  in  the  pay-sheet  were  then  added  up,  and 
the  total  amount  paid  by  the  cashier  to  the  prisoner,  whose  duty 
it  would  be  to  pay  thereout  to  the  several  workmen  their 
respective  wages. 

Among  the  workmen  so  employed  under  the  prisoner  in  the 
month  of  November  last  was  a  man  named  Williams,  who  had 
been  engaged  by  the  prisoner  at  24^.  a  week  for  ordinary  time 
(overtime,  if  any,  to  be  paid  for  in  addition  at  the  same  propor- 
tionate rate).  During  the  week  ending  the  12th  of  November 
last,  Williams  had  worked  overtime,  and  the  wages  due  to  him 
for  that  week,  calculated  at  the  rate  of  24^.  a  week,  amounted  to 
the  sum  of  11.  Ss.,  and  no  more.  The  prisoner,  however,  had 
before  this  time  fraudulently  represented  to  his  master  that 
Williams  had  been  engaged  at  the  rate  of  26«.  a  week,  and  in  the 
aforesaid  pay-sheet  for  the  week  ending  the  12th  of  November 
last  he  fraudulently  set  opposite  the  name  of  Williams,  instead  of 
the  said  sum  of  IZ.  8s.  (the  correct  amount  due  to  him),  the  sum 
of  11.  lOs.  4d.,  being,  in  fact,  the  amount  that  Williams  would 
have  been  entitled  to  if  he  had  been  engaged  at  the  rate  of  26^. 
instead  of  248.  a  week. 

The  total  amount  of  the  wages  in  the  said  pay-sheet  for  that 
week,  including  the  said  sum  of  11.  10^.  4cZ.,  so  represented  to  be 
due  to  Williams,  was  the  sum  of  21Z.  ISs.,  and  the  said  cashier, 
in  ignorance  of  the  fraud  practised  by  the  prisoner,  and  believing 
that  the  said  pay-sheet  was  correct,  on  the  same  12th  of  November 
paid  to  the  prisoner  out  of  his  master's  moneys  the  said  sum  of 
211.  188.,  in  order  that  he  might  by  means  thereof  pay  the  several 
workmen  mentioned  in  the  pay-sheet  the  wages  due  to  them 
respectively,  and  the  prisoner  was  not  authorised,  either  by  his 
master  or  by  the  cashier,  to  apply  any  part  of  such  moneys  for 
any  other  purpose. 

After  obtaining  the  said  sum  of  21Z.  18«.  from  the  cashier  in 
manner  aforesaid,  and  on  the  same  day,  the  prisoner  paid  thereout 
to  Williams  the  sum  of  IZ.  8«.,  being  the  correct  amount  of  the 
wages  due  to  him,  and  fraudulently  appropriated  thereout  to  his 
own  use  the  sum  of  28.  4(2.,  being  the  excess  of  the  sum  repre- 
sented in  the  said  pay-sheet  to  be  due  to  Williams  over  the  sum 
actuaUy  due,  and  the  prisoner  intended,  at  the  time  when  he 
obtained  the  said  money  from  the  cashier,  to  appropriate  the  said 
excess  to  his  own  use,  and  to  defraud  his  master  of  the  same. 

The  appropriation  of  this  excess  of  2^.  4d.  was  the  subject  of 
the  first  count  of  the  indictment,  on  which  the  prisoner  was  tried. 
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Rbo.        There  were  two  other  coants  charging  the  prisoner  with  stealing 
V.  moneys  belonging  to  his  master,  but  the  facts,  except  as  to  the 

names,  dates,  and  amounts,  being  exactly  the  same  as  those 

1871.        proved  under  the  first  count,  are  not  necessary  to  be  stated  for 

the  purposes  of  this  case. 

"^'  It  was  objected  by  the  counsel  for  the  prisoner  that,  even  if 
the  above  facts  were  proved,  the  offence  of  the  prisoner  was  not 
a  felony,  but  that  of  obtaining  monev  by  false  pretences. 
.  I  declined  to  withdraw  the  case  from  the  jury  on  that  objec- 
tion; but  a  verdict  of  guilty  having  been  returned,  I  reserved 
the  point  for  the  consideration  of  this  Court,  and  judgment  was 
in  the  meantime  postponed ;  and  the  prisoner,  not  having,  as  I 
believe,  been  able  to  obtain  the  required  bail,  is  now  detained  in 
the  Worcester  prison. 

The  question  on  which  I  respectfully  desire  the  opinion  of  the 
Court  is,  whether  the  prisoner,  on  the  foregoing  state  of  facts, 
was  properly  found  guilty  of  felony. 

(Signed)  K.  Paul  Amphlbtt, 

Chairman  of  the  above  Court  of  Quarter  Sessions. 

F.  T.  Streeten  {Jelf  with  him),  for  the  prisoner. — ^The  conviction 
for  larceny  was  wrong,  for  the  offence  (if  any)  committed  by  the 
prisoner  amounts  only  to  obtaining  money  by  false  pretences. 
The  cashier  had  authority  from  his  master  to  pay  the  2\l,  18«.  to 
the  prisoner,  and  he  did  so,  intending  to  part  with  the  money 
absolutely  to  the  prisoner.  The  property  being  parted  with  by 
the  cashier,  the  offence  was  not  larceny.  In  White  v.  Oarden 
(10  C.  B.  927),  Talfourd,  J.,  said:  ''There  is  a  very  obvious 
distinction  between  the  cases  of  goods  obtained  by  felony  and 
fraud,  or  false  pretences.  In  the  one  case  the  owner  of  the  goods 
has  no  intention  to  part  with  the  property ;  in  the  other  he  has.'* 
Lord  Wensleydale  expressed  the  same  view  in  Powell  v.  Hayland 
(6  Ex.  70).  The  same  distinction  between  larceny  and  false 
pretences  is  laid  down  in  2  Russell  on  Crimes,  200  (4th  edit.). 
Arch.  Crim.  Plead.  312  (16th  edit.),  and  2  East  P.  C.  816;  and 
the  distinction  is  a  substantial  and  material  one,  and  was  upheld 
in  Reg.  v.  Prince  (11  Cox  C.  C.  193;  38  L.  J.  8,  M.  C). 
[BoviLL,  C.J. — ^Assume  that  it  was  not  larceny  when  he  obtained 
the  gross  sum  from  the  cashier ;  but  when  he  had  paid  away  all 
that  he  ought  to  have  paid  away,  and  there  remained  a  balance  in 
his  hands,  whose  money  was  that  ?  Was  it  not  his  master^s,  and 
if  so,  does  not  the  case  fall  within  the  late  Act  as  one  of  a  fraudu- 
lent conversion  of  the  balance  to  the  prisoner's  own  use,  which 
offence  the  Act  defines  to  be  larceny  ?]  This  was  not  a  bailment 
of  the  money  to  the  prisoner ;  there  was  no  specific  coin  of  which 
the  prisoner  was  a  bailee,  and  bound  to  restore.  The  test  is, 
whether  at  the  time  the  cashier  parted  with  the  money  to  the 
prisoner,  he  intended  to  part  with  the  ownership  in  it,  and  it  is 
submitted  upon  the  facts  stated  that  he  did.  The  offence  was 
complete  at   the  time  the  prisoner  obtained  the  money  by  the 
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false    pretences.      In  Beg.  y.    Thomps&ti   (9   Cox   C.   C.   222;        Rao. 
L.   &  C.  283),  a  merchant's  clerk,  having  fraudulently  repre-       ^ 
sented  to  the  cashier  that  a  larger  sum  than  \l,  3».  was  due  for       __  * 
dock  dues,  and  obtained  it,  and  appropriated  the  difference  to  his        1871. 
own  use,  was  held  not  to  have  been  guilty  of  larceny.     There      /"em* 
Williams  and  Wightman,  JJ.,  both  pointed  out  the  difficulty     ^^f"^*^^- 
there  was  as  to  any  particular  coin  having  been  stolen  by  the 
prisoner,  as  the  money  was  paid  over  to  the  prisoner  in  a  lump, 
and  he  was  justly  entitled  to  a  part  of  what  was  so  paid  to 
him.     And  Pollock,  C.B.,  said,  ^'  No  doubt  the  prisoner  obtained 
the  money  by  false  pretences,  but  it  was  not  larceny .''     That 
case  proceeded  on   the  principle   decided  in  Reg,  v.  Leonard 
(8  Cox  C.  C.  284 ;  1  Den.  C.  C.  304),  where  the  prisoner  was  a 
foreman,  and  the  money  was  obtained  by  cheque.     The  following 
cases  were  then  cited  to  show  that  this  was  not  a  case  of  fraud 
by  a  bailee:    Reg,  v.  Prince  {stipra);  Reg.  v.   Haasell  (8  Cox 
C.  C.  491) ;  Reg.  v.  Thompson  (9  Cox  C.  C.  222).      Here  the 
money  was  parted  with  in  the  first  instance,  once  for  all,  and  to 
put  it  as  money  stolen  after  the  correct  amount  for  wages  was 
paid  is  not  consistent  with  the  facts.     [Bovill,  C.J.,  referred  to 
Reg.  V.  Ooode  (Car.  &   M.  582),  where   the   master  gave   the 
prisoner  31.  to  pay  canal  dues,  and  he  paid  a  part  only,  and 
appropriated  the  rest  to  his  own  use,  and  the  prisoner  was  con- 
victed of  larceny.]     That  case  is  commented  on  in  a  note  in  Reg. 
V.  Thompson  (9  Cox  C.  C.  222),  where,  after  reviewing  all  the  cases, 
it  is  said :  ^'  The  true  distinction  to  be  drawn  from  these  cases 
appears  to  be,  that  if  the  master  delivers  money  to  the  servant 
for  a  specified  purpose,  with  the  understanding  that  the  identical 
coins  delivered  are  to  be  applied  to  that  purpose,  and  the  servant 
converts  them  to  his  own  use  with  a  felonious  intent,  he  is  goilty 
of  felony ;  but  if  the  master  delivers  to  the  servant  a  gross  sum 
of  money,  to  make  certain  payments  out  of  that  sum,  not  intend- 
ing that  the  identical  coins  delivered  shall  be  applied  to  any 
particular  payment,  but  leaves  the  servant  at  liberty  to  make  any 
use  he  pleases  of  tiie  specific  coin  delivered,  provided  he  applies 
a  similar  amount  of  money  to  the  purposes  indicated,  the  master 
must  be  taken  to  have  parted  with  the  money,  and  the  servant 
cannot  be  convicted  of  larceny  if  he  convert  the  money  to  his 
own  use,  although,  if  he  had  obtained  it  by  means  of  a  false 
pretence,  he  may  be   convicted  of   the  latter  offence.      This 
view  of  the  law  is  consistent  with  that  adopted  in  the  case  of 
larceny  by  bailees,  with  regard  to  whom  it  has  been  held  that 
they  cannot  be  convicted  of  larceny  for  converting  to  their  own 
use  money  deposited  with  them  in  cases  where  they  are  only 
under  an  obligation  to  return  the  amount,  and  not  the  identical 
coin  deposited.''     [Willbs,  J. — ^That  note  is  very  good  law  with 
one  qualification,  that  where,  as  was  said  by  Lord  Wensleydale, 
money  is  handed  to  a  servant,  the  servant  must  primd  facie  be 
taken  to  hold  it  as  the  master's,  and  for  the  purpose  intended 
by  the  master.    Bovill,  C.J.,  referred  to  Reg.  v.  WaMs  (6  Cox 
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Rao.        C.  C.  304).]     K  this  is  larceny  it  is  difficult  to  see  when  the 

^'  ^  offence  was  complete.  Beg.  v.  Banmes  (5  Cox  G.  C.  112  ;  2  Den. 
0.  C.  59)  was  also  cited. 

1871.  /.  0.  Qriffiia  [Montagu  Williams  with  him)^  for  the  prosecution^ 

— -        was  stopped  hj  the  Court. 

^^*^'  BoviLL,  C.J. — ^The  real  point  submitted  to  us  in  this  case  is 
whether  there  was  any  evidence  to  go  to  the  jury  of  a  larceny 
haying  been  committed.  The  objection  raised  by  the  prisoner's 
counsel  was  that^  even  if  the  facts  stated  in  the  case  were  proved^ 
the  offence  of  the  prisoner  was  not  a  felony^  but  that  of  obtaining 
money  by  false  pretences.  The  point  is  substantially  whether  on 
the  facts  stated  there  was  any  evidence  of  a  larceny  that  ought 
to  have  been  submitted  to  the  jury^  or  whether  the  case  ought  to 
have  been  withdrawn  from  them.  The  facts  are  that  the  cashier 
of  the  prosecutor^  in  ignorance  of  the  fraud  practised  upon  him 
by  the  prisoner^  paid  to  the  prisoner  212.  18«.  of  the  moneys  of 
his  master^  in  order  that  he  might  by  means  thereof  pay  the 
several  workmen  mentioned  in  the  pay-sheet  the  wages  due  to 
them  respectively^  and  the  prisoner  was  not  authorised  either  by 
his  master  or  by  the  cashier  to  apply  any  part  of  such  moneys  for 
any  other  purpose.  After  obtaining  the  said  sum  of  21Z.  18«.^ 
and  on  the  same  day,  the  prisoner  paid  thereout  to  Williams  the 
sum  of  1/.  Bs.y  being  the  correct  amount  of  the  wages  due  to  him, 
and  fraudulently  appropriated  thereout  to  his  own  use  the  sum  of 
2«.  4(2.,  being  the  excess  of  the  sum  represented  in  the  pay-sheet 
to  be  due  to  Williams  over  the  sum  actually  due,  and  the  prisoner 
intended  at  the  time  when  he  obtained  the  money  from  the 
cashier  to  appropriate  the  said  excess  to  his  own  use  and  to 
defraud  his  master  of  the  same.  The  whole  foundation,  therefore, 
of  the  argument  of  the  prisoner's  counsel  fiedls,  viz.,  that  the  jury 
could  not  find  the  identical  money  misappropriated,  because  the 
case  states  the  receipt  of  the  particular  sum  of  the  master's 
money,  and  that  the  prisoner  paid  thereout  IZ.  8«.  to  Williams, 
and  fraudulently  appropriated  thereout  to  his  own  use  2«.  4d,, 
being  the  excess  oi  the  sum,  represented  in  the  pay-sheet.  On 
that  footing  this  case  steers  clear  of  the  difficulty  which  has 
arisen  in  many  of  the  cases,  for  upon  this  evidence  there  was  a 
misappropriation  of  the  very  moneys  he  received  from  his  master. 
It  is  now  contended  that  the  money  was  obtained  by  faiae  pre- 
tences in  the  first  instance,  but  that  was  a  question  for  the  jury. 
Independently  of  that,  a  second  point  was  taken  as  to  the  condi- 
tion of  the  money  at  the  time  of  the  misappropriation.  Was  it 
the  property  of  the  master  7  The  money  handed  over  to  the 
prisoner  through  the  hands  of  the  cashier  remained  the  property 
of  the  master,  and  though  in  the  actual  possession  of  a  servant, 
was  in  the  constructive  possession  of  the  master.  Under  these 
circumstances  a  servant  stands  in  a  different  position  to  a  bailee 
at  common  law.  A  bailee  is  possessed  of  certain  rights  over 
property  entrusted  to  him,  but  a  servant's  possession  is  the 
constructive  possession  of  his  maAt&r,  and  at  common  law  he 
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is  guilty  of  larceny  if  lie  fraudulently  appropriates  his  master's        bmq. 
property    to   his    own  use.     In    some  cases,   where    a  servant      ^  »•_ 
received  money  from  third  persons  on  account  of  his  master, 
it  was   formerly  said   there  was   no  constructive  possession  in        isri. 

the  master,   and   the  statutes   relating   to    embezzlement    were 

passed  to  meet  those  cases.  Reg.  v.  Watts  (6  Cox  C.  C.  304)  was  ^'«''<«^- 
an  instance  of  that.  There,  the  prisoner  being  a  servant  and 
the  money  received  being  his  masters^  and  constructively  in  their 
possession  at  the  time  the  prisoner  appropriated  it,  the  prisoner 
was  guilty  of  larceny.  In  this  case  the  money  remained  in  the 
possession  of  the  prisoner,  and  then  whose  money  was  it  ?  Why 
the  masters\  At  the  time  when  the  prisoner  took  possession  of 
the  2«.  4(2.  and  appropriated  that  money,  whose  money  was  it  ? 
I  answer,  the  master's ;  and  therefore  it  seems  to  me  that  the 
prisoner  was  gpiilty  of  larceny,  and  that  there  was  abundant  evi- 
dence in  support  of  this.  As  to  the  case  of  Rng,  v.  Thompson, 
that  proceeded  altogether  on  the  ground  whether  there  was 
larceny  in  the  first  instance,  but  that  does  not  touch  the  second 
point  here.  No  point  was  made  there  as  to  the  eflTect  of  the 
Bailee  Act,  or  that  the  possession  of  the  prisoner  was  that  of  a 
servant.  The  moment  it  is  established  that  it  is  a  misappropria- 
tion of  money  entrusted  to  a  servant,  the  case  falls  within  Rey.  v. 
Ooode  and  similar  cases.  The  case  of  Reg.  v.  Prince  was  not  a 
case  of  master  and  servant,  and  is  therefore  distinguishable.  I 
therefore  think  the  conviction  was  right. 

WiLLBS,  J. — I  merely  wish  to  refer,  in  confirmation  of  the  Lord 
Chief  Justice's  judgment,  to  a  passage  Tery  much  in  point  in 
Russell  on  Crimes,  p.  888,  where  the  case  of  Reg,  v.  Murray  is 
stated  thus :  ^^  So,  if  money  has  been  in  the  possession  of  the 
master  by  the  hands  of  one  of  his  clerks,  and  another  of  his 
clerks  receives  it  from  such  clerk  and  embezzles  it,  it  is  larceny. 
The  prisoner  was  a  clerk  in  the  employ  of  A.,  and  received  3Z.  of 
A.'s  money  from  another  clerk,  that  he  might  pay  for  inserting 
an  advertisement.  He  paid  10«.,  and  charged  A.  20«.,  fraudu- 
lently keeping  back  the  difference.  And  upon  a  case  reserved  it 
was  held  that  this  was  not  embezzlement,  because  H.  had  had 
possession  of  the  money  by  the  hands  of  the  other  clerk,  and  Mr. 
Ureaves,  in  a  note,  adds,  '^  ergo,  it  was  larceny.'' 

The  other  Judges  ooncorred. 

OonvicHon  affirmed. 

Attorney  for  the  prosecution.  Miller  Oorhett,  Kidderminster. 
Attorney  for  the  defence,  H.  Savmders,  jun.,  Xidderminster. 
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COUET  OP  CRIMINAL  APPEAL, 

Jimuanry  28^  1871. 

(Before  Boyill^  C.  J.^  Channsll^  B.^  Willbs^  J.^  Pigott^  B.^  and 

Bjoivxn^  J.) 

Bbg.  v.  Buoa.(a) 

Neglect  to  provide  child  with  proper  food — Ability  of  parent  to 

provide — Evidence — indictment. 

An  indictment  alleged  in  the  fwat  cotmt  thai  the  prisoner  unlawfully 
and  vfilfuUy  neglected  and  refused  to  provide  sufficient  food  for 
her  infomt  child,  she  being  able  a/nd  hamng  the  meams  to  do  so. 
The  second  cownt  charged  that  the  prisoner  unlawfully  and  wil- 
fully neglected  a/nd  refused  to  provide  her  infa/nt  child  with 
necessary  food,  but  there  was  no  allega/tion  that  she  had  the 
ability  or  mea/ns  to  do  so. 

The  jury  returned  a  verdict  of  guilty,  on  the  ground  thai  if  the 
prisoner  had  applied  to  the  gua/rdians  for  reUef  she  would  hwoe 
had  it : 

Held,  thai  neither  count  was  proved,  a^  it  wa^s  not  enough  that 
the  prisoner  could  ha/ve  obtained  the  food  on  application  to  the 
guardians, 

Qucere,  whether  the  second  count  is  good  in  law, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Beoorder  of 
the  Boroueh  of  Plymoath. 
At  the  Genertu  Quarter  Sessions  of  the  Pea6e  for  the  Borough 
of  Plymouth,  held  on  Friday,  the  30th  of  December,  1870,  a  bill 
of  indictment  was  preferred  against  Florence  Bugg  in  the  follow- 
ing form : 

Borough    '^  The  jurors  for  our  Lady  the  Queen  upon  their  oath 
of  >     present,  that  Florence  Bugg,  single  woman,  of 

Plymouth,  j  the  Borough  of  Plymouth  aforesaid,  on  the  20th 
of  November,  1870,  was  the  mother  of  one  Mary  Jane  Bugg,  an 
infant  of  tender  years,  to  wit,  of  the  age  of  five  years ;  and  that 
the  said  Mary  Jane  Bugg  was  then  and  there  under  the  care, 
dominion,  and  control  of  the  said  Florence  Bugg,  and  wholly 
unable  to  provide  for  herself;  and  that  on  the  day  and  year  afore- 

(a)  Reported  by  John  TBOMPflOif,  Esq.,  Berriater-at-Lfiw. 
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said^  and  on  divers  other  days  and  times^  as  well  before  as  after        Rn. 
that  day^  it  was  the  duty  of  the  said  Florence  Bugg  to  protect^  »• 

shelter^  and  nourish  the  said  Mary  Jane  Bugg^  Sols,  the  said         "^' 
Florence  Bugg^  being  able  and  having  the  means  to  perform  and        1871. 
fulfil  her  said  duty;  and  the  jurors  aforesaid^  upon  their  oath     ;^"T~ 
aforesaid^  further  present   that  the  said  Florence  Bngg^  ^^^urov^e  aMa 
knowing  the  premises  and  not  regarding  her  duty  in  that  behalf^     with  food 
on  the  said  20th  of  November,  1870,  and  on  divers  other  days 
and  times^  as  well  before  as  after  that  day,  in  the  borough  afore- 
said,  did  unlawfully  and  wilfully  neglect  and  refuse  to  find  the 
said  Mary  Jane  Bugg  with  sufficient  meat,  drink,  wearing  apparel, 
bedding,    and   other  necessaries   proper  and  requisite  for  the 
sustenance,  support,  clothing,  covering,  and  resting  the  body  of 
the  said  Mary  Jane  Bugg,  by  means  whereof  the  said  Mary  Jane 
Bugg  became  weak^  sick,  and  ill,  and  ^eatly  emaciated  in  her 
body,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown 
and  dignity. 

Second  count — ^And  the  jurors  aforesaid  upon  their  oath 
present,  that  the  said  Florence  Bugg  on  the  20th  of  November, 
1870,  and  on  divers  other  days  and  times,  as  well  before  as  after 
that  day,  in  the  borough  aforesaid,  being  the  mother  of  one  Mary 
Jane  Bugg,  an  infant  of  tender  years,  to  wit,  of  the  age  of  five 
years,  under  the  care,  dominion,  and  control  of  the  said  Florence 
Bugg,  and  wholly  unable  to  provide  for  herself,  unlawfully  and 
wilftilly  did  neglect  and  refuse  to  find  and  provide  for  the  said 
Mary  Jane  Bugg  sufficient  meat,  drink,  wearing  apparel,  bedding, 
and  other  necessaries  proper  and  requisite  for  the  sustenance, 
support,  clothing,  covering  and  resting  the  body  of  the  said 
Mary  Jane  Bugg,  by  means  whereof  the  said  Mary  Jane  Bugg 
became  weak,  side,  and  ill,  and  greatly  emaciated  in  her  body, 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Third  count, — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  fm*ther  present,  that  the  said  Florence  Bugg,  on  the  20th 
of  November,  1870,  in  and  upon  one  Mary  Jane  Bugg,  did  make 
an  assault,  and  her  the  said  Mary  Jane  Bugg  did  then  beat, 
wound,  and  illtreat,  and  other  wrongs  to  the  said  Mary  Jane 
Bugg  then  did,  to  the  great  damage  of  the  said  Mary  Jane  Bugg, 
against  the  peace  of  our  said  Aady  the  Queen,  her  crown  and 
dignity. 

The  grand  jury,  on  delivering  the  bill  to  the  clerk  of  the  peace^ 
declared  that  they  returned  a  true  bill,  but  their  indorsement  on 
the  bill  was  in  the  following  words : 

'^  We  find  a  true  bill  against  Florence  Bugg,  for  not  providing 
food  for  her  child.  '^  John  Pltmsaul,  Foreman.*' 

Inadvertently  the  special  indorsement  had  not  been  called  to 
the  attention  of  the  court  till  after  the  grand  jury  had  been  dis- 
charged and  had  dispersed  and  left  the  court. 

The  defendant  was  arraigned  on  the  whole  indictment  and 
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Rm.       pleaded  not  gniliy^  and  was  tried  and  found  guilty  on  the  first 
^'         two  counts^  Inrt  the  jury  added^  in  giving  their  verdict,  ''  We  do 
_|^*       so  on  the  ground  that  if  she  had  applied'^  (to  the  guardians)  ''  for 
1871.       relief  she  would  have  had  it/' 
jV^~  ^        There  was  no  evidence  of  an  assault. 
provuka  <AUd      Ola/rke  prosecuted  for  the  Guardians  of  the  Poor. 
with  food.        The  prisoner  was  undefended. 

Judgment  was  postponed,  and  the  following  questions  reserved 
for  the  consideration  and  decision  of  this  court,  viz.: — ^First, 
whether  the  presentment  of  the  gprand  jury  was  sufficient  ?  (B.  v. 
Cooke,  8  C.  &  P.  582.)  Secondly,  if  it  were,  whether,  upon  the 
verdict  given  on  the  ground  alleged  by  the  jury,  the  Recorder 
ought  not  to  have  directed  an  acquittal  7  (Beg.  v.  OhcmcUer,  6  Cox 
0.  C.  519.) 

No  counsel  appeared  on  either  side. 

BoviLL,  G.J. — ^In  this  case  the  prisoner  was  indicted  for  not 
providing  food  for  her  infant  child.  In  the  first  count  it  is 
alleged  Uiat  the  prisoner  unlawfully  and  wilfully  neglected  and 
refiised  to  find  the  infant  with  sufficient  food,  &c.,  she,  the 
prisoner,  being  able,  and  having  the  means  to  perform  and  fulfil 
her  said  duty,  to  protect,  shelter,  and  nourish  the  infant.  The 
second  count  stated  that  the  prisoner  unlawfully  and  wilfully 
neglected  and  refused  to'  provide  for  her  infant  sufficient  meat, 
&c.,  but  did  not  contain  any  allegation  of  ability  on  the  part  of 
the  prisoner  to  provide  suj£cient  meat,  &c.  The  grand  jury 
returned  a  true  bill  against  the  prisoner  ^'  for  not  providing  food 
for  her  child.''  Assuming  that  they  intended  to  negative  the 
charge  of  assault  in  the  third  count,  the  g^rand  jury  may  be  taken 
to  have  found  a  true  bill  on  the  first  two  counts.  We  have  to 
consider  the  effect  of  the  verdict  of  the  petit  jury  on  the  first  two 
counts.  They  found  a  verdict  of  guilty^  but  added,  ^^  we  do  so 
on  the  ground  that  if  she  had  appCed  "  (to  the  guardians)  "  for 
relief,  she  would  have  had  it."  The  case  of  Beg.  v.  Ohcundler 
shows  that  that  finding  was  not  sufficient  to  maintain  the  first 
count  of  the  indictihent,  which  contains  the  allegation  of  ability 
and  means  on  the  part  of  the  prisoner.  On  the  second  count  of 
the  indictment,  assuming  that  count  to  be  good,  which  we  doubt, 
the  allegation  is,  that  fiie  prisoner  unlawfuUy  and  wilfully  did 
neglect  and  refiise  to  find  and  provide  her  child  with  necessary 
food,  &c.,  but  there  is  no  allegation  that  the  prisoner  had  the 
means  of  procuring,  or  could  have  procured  it,  and  wilfully 
abstained  from  doing  so.  The  allegation  in  that  count  is  not 
found  by  the  jury.  On  these  grounds  we  are  of  opinion  that  the 
conviction  should  be  quashed. 

The  rest  of  the  Court  concurring. 

Conviction  quashed. 
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NORFOLK  CIRCUIT. 

NofiWIOH  WmTBB  ASSIZAB,  1870. 

(Before  Mr.  Justioe  Lubh.) 
Reg.  v.  HABBisoN.(a) 

Larceny  by  an  avowterer^^Whai  conatitutes^'Direction  to  the  jury. 

The  prisoner  eloped  with  the  proseeutor^s  wife,  travelling  in  a  ea/rt 
which  the  wife  took  from  her  husband's  yard.  The  prisoner  sold 
ihs  pony,  ca/rt,  and  harness  in  the  presence  of  the  wife,  who  did 
not  object  to  the  sale  a/nd  received  the  proceeds,  which  she  retained 
after  paying  the  prisoner  a  sovereign  he  had  expended  in  obtain^ 
ing  lodging  while  they  were  living  in  a  state  of  adultery  : 

Held,  thai  the  presence  of  the  woman  did  not  alter  the  offence  ;  thai 
thefa^t  that  he  negotiated  the  sale  and  received  part  of  the  pro- 
ceeds  was  sufficient ;  from  the  drcfimbsta/nees  the  prisoner  nvust 
ha/ve  known  that  the  pony,  cart,  and  harness  were  not  the  prO" 
perty  of  the  woman;  andthat  if  the  jury  were  of  opinion  he  had 
that  knowledge,  they  were  botmd  to  convict  him, 

JAMES  HARRISON  was  indioted  for  stealing  one  pony,  cart, 
and  harness  on  the  7th  of  Noyemberj  1870j  the  property  of 
Charles  Patrick. 

Cooper  for  the  prosecution. 

Beeve  for  the  prisoner. 

Sarah  Patrick^  the  wife  of  the  prosecutor,  deposed  that,  on  the 
7th  of  November,  1870,  she  left  her  husband^s  home,  taking  the 
pony,  cart,  and  harness  to  drive  and  see  her  son,  who  was  at  a 
boarding-school  at  Lynn.  She  knew  the  prisoner  and  had 
arranged  to  meet  him  at  Clench  Walton;  overtook  him  on  the 
road,  and.  subsequently  went  to  Swaffham,  where  she  spent  the 
night  in  his  company ;  went  with  him  to  East  Dereham  and 
afterwards  to  Norwich,  where  the  prisoner  sold  the  pony,  cart 
and  harness  without  her  consent  or  knowledge;  she  took  the 
money  and  put  it  in  her  purse. 

By  Beeve  :  I  knew  the  prisoner  had  pawned  his  watch  for 
IL,  and  that  we  owed  money  for  lodgings.  When  the  pony  and 
cart  were  sold  I  gave  the  prisoner  11.  out  of  the  price  to  get  his 
watch  out  of  pawn,  and  that  was  all  he  had  of  the  proceeds. 

(a)  Reported  by  J.  W.  Goopeb,  Esq.,  Barrister-at-Law. 
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Rao. 

o. 

Habkuon. 

1870. 
Avowterer, 


Samuel  Gh-eengrass^  ostler^  proved  that  the  prisoner  offered  the 
pony  and  cart  for  sale  for  102.  in  the  presence  of  the  prosecutor's 
¥rife. 

John  Bere  proved  that  he  purchased  the  pony^  cart,  and  harness 
of  the  prisoner  for  82.  8«.  The  prosecutor's  wife  was  not  present^ 
but  he  paid  the  money  to  her  and  she  did  not  object  to  the  sale. 

Beeve  submitted  that  there  was  no  case ;  the  prisoner  was  only 
acting  as  the  agent  of  the  woman,  and  received  no  part  of  the 
proceeds,  except  a  sovereign  which  he  had  expended. 

Lush,  J.,  summing  up  the  case  to  the  jury,  said :  If  you  are 
satisfied  that  the  prisoner  knew,  at  the  time  he  disposed  of  these 
articles,  that  they  were  the  property  of  the  woman's  husband, 
then  you  must  find  him  ^ty.  >  long  as  a  wife  is  Uving  pro- 
perly  with  her  husband,  if  she  ^ves  away  his  property,  or  sells  it 
under  ordinary  circumstances,  it  would  not  be  larceny ;  but  if  a 
wife  goes  away  with  a  man  for  the  purpose  of  committing  adultery, 
and  takes  with  her  her  husband's  property,  and  the  adulterer  either 
sells  it  or  uses  it  as  his  own,  he  will  be  guilty  of  larceny.  In  this 
case  it  was  not  clear  that  the  prisoner  knew  at  the  time  of  the 
elopement  that  the  wife  had  taken,  or  was  about  to  take,  her 
husband's  cart ;  and  if  it  had  not  been  subsequently  sold,  there 
might  have  been  a  difficulty  in  the  case.  But  was  there  any  doubt 
that  when  the  cart  was  sold  the  prisoner  knew  he  was  dealing 
with  the  husband's  property.  It  had  been  said  that  the  prisoner 
did  not  receive  the  proceeds ;  that  the  woman  was  obliged  to 
sell  it  to  provide  herself  with  necessaries.  But  she  had  no 
authority  tlien  to  deal  with  her  husband's  property,  as  she 
had  not  been  turned  away  from  home  by  him ;  the  contention 
that  the  prisoner  was  merely  acting  as  the  agent  of  the  woman 
would  not  be  sufficient,  as  it  appeared  that  in  her  absence  he 
negotiated  the  sale  and  received  part  of  the  proceeds  for  defraying 
the  expenses  that  he  and  the  woman  had  incurred  while  living  in 
a  state  of  adultery. 


QuUty.     Sentence — Fowr  months  hard  labour. 
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NORTHERN  CIRCUIT. 

Manchester,  December  8,  1870. 

(Before  Mr.  Justice  Brett.) 

Reg.  v.  P£AoocK.(a) 

Lunatic — Power  of  judge  of  assize  to  issue  a  writ  of  haibeas  corpus 
— Depositions  of  deceasedr^^^  Full  opportunity  "  by  prisoner  of 
examining  deceased — Presumption  of  law  as  to  what  is  full 
opportunity  within  11  ^  12  Vict.  c.  42,  s.  17. 

Where  a  prisoner  was  committed  for  trial  by  the  magisi/rates  to  the 
assizes,  but,  after  com/mittal,  was  rem^oved  by  them  to  the  County 
Lunatic  Asylum,  the  judge  of  assize  has  power  to  issus  a  habeas 
corpus  to  bring  the  prisoner  up  for  his  i/rial. 

Where  it  is  proved  that  the  prisoner  was  present  when  the  depo- 
sitions of  the  deceased  were  taken,  although  the  law  will  presume 
that,  as  he  was  present,  he  had  a  "fuU  opportunity'^  vyUhinll  8f 
12  Vict.  c.  4i2,s.  17,  evidence  may  nevertheless  be  ojfered  to  prove 
that  he  had  not  a  ^^full  opportunity  "  within  sect.  VI,  so  as  to 
render  the  depositions  inadmissible. 

JOHN  PEACOCK  was  charged  at  Manchester  on  the  11th  of 
September,  1870,  with  the  manslaughter  of  John  Plant. 
The  alleged  manslaughter  took  place  under  the  following  cir- 
cumstances :  The  deceased  and  prisoner  were  lodging  in  the 
same  house ;  the  former  came  home  on  the  night  in  question 
drunk,  and  attempted  to  enter  the  room  in  which  prisoner  was 
sleeping.  The  prisoner,  thinking  that  he  was  going  to  be 
attacked,  as  he  had  a  hurge  sum  of  money  about  him,  fired  at 
deceased  with  a  revolver,  from  the  effects  of  which  he  ultimately 
died.  The  prisoner  was  brought  before  the  magistrates  and 
committed  to  take  his  trial  for  manslaughter  at  the  next  assisses, 
but  as  medical  evidence  was  then  given  to  the  effect  that  he  was 
labouring  under  insane  delusions,  he  was  removed  by  a  warrant 
from  the  Secretary  of  State,  under  27  &  28  Vict.  c.  29,  to  Prest- 
wich  Lunatic  Asylum,  where  he  now  was. 

.  Leofric  Temple  now  applied,  on  behalf  of  the  prosecution,  to 
Brett,  J.,  for  a  habeas  corpus  to  bring  up  the  prisoner  firom 
Prestwich  Lnnatio  Asylum. 

(a)  Reported  by  H.  F.  Thorlow,  Esq.,  Barristsr-at-Law. 
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Brett^  J.J  said  that  proper  affidavits  must  be  first  prodaoed. 

This  was  done ;  and 

BrbtTj  J.J  then  made  the  order. 

The  prisoner  was  then  put  on  his  trial. 

The  jury  were  first  sworn  to  try  the  qaestion  whether  he  was 
in  a  fit  state  of  mind  to  plead. 

Dr.  Hollandj  of  Prestwich  Lunatic  Asylomj  deposed  that  the 
prisoner,  although  labouring  under  insane  delusions^  had  sufficient 
memory  to  recoUect  that  he  had  killed  the  deceased^  and  that  he 
understood  the  plea  of  guilty  or  not  guilty.  The  jury,  therefore^ 
found  he  was  in  a  fit  state  of  mind  to  plead,  and  he  was  therefore 
put  on  his  trial  for  manslaughter. 

Evidence  was  then  given  by  a  police-constable  that  the  depo- 
sitions of  deceased  were  taken  before  a  magistrate  in  presence  of 
prisoner.    Before,  however,  they  were  put  in  to  be  read, 

Torr  then  proposed  to  ask  tnis  witness  in  what  state  of  mind 
prisoner  was  at  the  time  these  depositions  were  being  taken. 

Bbbtt,  J.,  doubted  whether  he  could  put  the  question,  as  the 
question  whether  he  was  insane  at  the  time  he  committed  the 
offence  would  be  a  question  for  the  jury  afterward. 

Torr  said  that  he  put  the  question  in  order  to  see  whether  he 
had  "  a  full  opportunity, '^  as  enacted  by  11  j&  12  Vict.  c.  42,  s.  17, 
of  examining  deceased,  because  he  contended  that  if  he  was 
insane  at  the  time  he  had  not  a  "  full  opportunity  '^  within  the 
meaning  of  the  Act ;  it  must  be  a  mental  opportunity ;  for 
instance,  if  prisoner  was  in  a  comatose  state,  it  could  not  be  said 
that  he  had  such  a  full  opportunity  as  was  intended  by  the  Act ; 
and,  therefore,  if  he  was  msane  at  the  time,  he  had  not  ''  a  full 
opportunity,^'  although  he  was  in  the  {presence  of  deceased. 

JBbeit,  cf.,  said  it  was  a  point  of  some  difficulty,  and  he  would 
consult  Mellor,  J.,  about  it. 

Bbbtt,  J.,  after  having  consulted  Mellor,  J.,  said :  I  think  you 
have  a  right  to  examine  as  to  that  point ;  the  presumption  of  law 
is  that  he  had  opportunity,  but  you  may  prove  the  contrary  if 
you  can,  and  call  witnesses  to  prove  that,  at  the  time,  he  was  not 
in  a  sane  state  of  mind. 

The  jury  eventually  found  that  the  prisoner  was  insane,  and 
not  in  a  fit  state  to  tsJce  his  trial. 
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COURT  OP  CRIMINAL  APPEAL. 

Jcmiiary  31,  1871. 

(Before  Bovill,  C.J.,  Channbll,  B.,  Willjw,  J.,  Btlbs,  J., 

and  PiGOTT,  B.) 

BxG.  V.  Abblst.  (a) 

False  pretences — What  a/mount  to — FaUe  stodeinent  of  fa/d. 

The  prisoner  induced  the  prosecutor  to  btiy  a  chain  by  knowingly 
ana  falsely  asserting  (inter  alia)  '^Uis  Ib^carat  fine  gold,  a/nd  you 
will  see  it  stamped  on  every  Unk/^  In  point  of  fact,  it  was  Uttle 
more  than  d-carat  gold: 

Held,  that  the  above  assertion  was  sufficient  evidence  of  the  false 
representation  of  a  defi/nite  mMter  of  fact  to  support  a  conviction 
for  false  pretences, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Chairman 
of  the  Court  of  Quarter  Sessions  for  the  county  Palatine 
of  Durham. 

John  Ardley  was  tried  before  me  at  the  Winter  Sessions  held 
for  the  county  of  Durham  on  the  2nd  of  January,  1871,  for 
obtaining  hi,  and  an  Albert  chain  of  the  value  of  7«.  Qd,  by  fisklse 
pretences.     The  first  count  of  the  indictment  was  in  these  words : 

The  jurors  for  our  Lady  the  Queen  upon  their  oath  present, 
that  John  Ardley,  on  the  olst  day  of  October,  a.d.  1870,  unlaw- 
fully, knowingly,  and  designedly  did  falsely  pretend  to  one 
Thomas  Wakefield  that  a  certain  Albert  chain  which  he  the  said 
John  Ardley  then  asked  the  said  Thomas  Wakefield  to  buv  fi*om 
him  the  said  John  Ardley,  was  of  15-carat  gold,  and  that  he  the 
said  John  Ardley  was  then  a  draper,  and  that  the  said  chain  had 
been  made  expressly  for  him  the  said  John  Ardley ;  bv  means  of 
which  said  false  pretences  the  said  John  Ardley  did  then  unlaw- 
fully obtain  from  the  said  Thomas  Wakefield  a  certain  sum  of 
money,  to  wit,  5Z.,  and  a  certain  other  Albert  chain  of  the  value 
of  7s,  6(2.,  with  intent  to  defraud,  whereas  in  truth  and  in  £»ct  the 
said  Albert  chain  which  he  the  said  John  Ardlej  then  asked  the 
said  Thomas  Wakefield  to  buy  from  him  the  said  John  Ardley  as 
aforesaid  was  not  of  15-carat  gold.    And  whereas  in  truth  and  in 

(a)  Reported  by  John  Thompson,  Esq^  BAniator*«t-Lftw. 
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fact  he  the  said  John  Ardley  was  not  then  a  draper ;  and  wheread 
in  truth  and  in  fact  the  said  chain  had  not  been  made  expressly 
for  him  the  said  John  Ardley^  as  he  the  said  John  Ardley  well 
knew  at  the  time  when  he  cUd  so  falsely  pretend  as  aforesaid^ 
against  the  form  of  the  statute  in  sach  case  made  and  provided^ 
and  against  the  peace  of  oar  Lady  the  Qaeen^  her  crown  and 
digniiy. 

The  material  fS^cts  were  as  follows : — 

The  prisoner  went  into  the  shop  of  the  prosecutor^  who  was  a 
watchmJEkker  and  jeweller^  and  stated  that  he  was  a  draper^  and 
was  hi.  short  of  the  money  required  to  make  up  a  bill^  and  asked 
the  prosecutor  to  buy  an  Albert  chain^  which  he  (the  prisoner) 
was  then  wearing.  The  prisoner  saidj  "  It  is  15-carat  fine  gold, 
and  you  will  see  it  stamped  on  every  link.  It  was  made  for  me, 
and  I  paid  nine  guineas  for  it.  The  maker  told  me  it  was  worth 
hi,  to  sell  as  old  gold.'' 

The  prosecutor  bought  the  chain,  relying,  as  he  said,  on 
prisoners  statement,  but  also  examining  tne  chain,  and  paid  hi, 
for  it,  and  gave  also  to  the  prisoner,  in  part  payment,  a  gold 
Albert  chain,  valued  at  78.  6(2. 

The  prisoner's  chain  was  marked  "15-carat"  on  every  link. 
And  in  a  very  short  time  afterwards  he  (the  prisoner)  was  appre- 
hended, and  then  wore  another  Albert  chain,  of  a  character 
similar  to  that  sold  to  the  prosecutor,  this  also  being  marked 
"  15-carat"  on  every  link. 

It  was  proved  that "  15-carat "  was  a  Hall  mark  used  in  certain 
towns  of  England,  and  placed  on  certain  articles  made  of  gold  of 
that  quality,  and  that  chains,  when  assayed,  are  generally  found 
to  be  one  grain  less  than  the  mark,  exceptionally  two  grains. 

The  cham  bought  by  the  prosecutor  was  assayed,  and  found  to 
be  of  a  quality  a  trifle  better  than  6-carat  gold,  and  of  the  value 
in  gold  of  21,  28,  9(2.  It  was  proved  that  had  it  been  15-carat 
gold  it  would  have  been  worth  hi,  10^.  Adding  the  charge  for 
what  is  called  "  fashion "  or  "  make,"  and  the  price  of  a  locket 
attached,  the  chain  bought  by  the  prosecutor  would  be  sold  for 
21.  Os,  8cZ.,  but  had  it  been  1 5-carat  it  would  have  been  sold  for  9Z. 

There  were  no  drapery  goods  or  anything  connected  with  such 
trade  found  on  the  prisoner,  but  when  arrested  he  had  in  his 
possession  a  licence  to  sell  plate,  two  watches,  two  white  metal 
watchguards,  and  the  chain  obtained  from  the  prosecutor. 

I  was  asked  by  counsel  for  the  prisoner  to  stop  the  case  on  the 
authority  of  Reg.  v.  Bryant  (7  Cox  0.  0.  313).  This  I  declined 
to  do,  and  left  the  case  to  the  jury,  who  found  the  prisoner  guilty, 
and,  in  answer  to  me,  said  they  found  that  the  prisoner  knew  he 
was  falsely  representing  the  quality  of  the  chain  as  15-carat  gold. 

The  question  for  the  opinion  of  this  Honourable  Court  is 
whether  or  not  the  prisoner  was  rightly  convicted  of  obtaining 
money  under  false  pretences. 

January  21, 1871.  John  R.  Davison. 
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No  coansel  was  instructed  for  the  prisoner.  rbq 

Edge,  for  the  prosecution. — ^The  conviction  was  right.    The  case  v. 

is  within  the  principle  of  Reg.  v.  Dundas  (6  Cox  C.  0.  380),  '"" 
where  the  prisoner  was  convicted  of  falsely  pretending  that  igyi. 
blacking  labelled  ''  Everett's  Premier  "  sold  by  him  to  the  pro- 
secutor was  "Everett's  Premier''  blacking.  Erie,  J.,  there  told  ^ 
the  lury,  "  that  it  was  of  little  consequence  whether  the  prisoner's  '"Evidence, 
made  was  Everitt,  as  he  had  statJ,  or  not,  for  even  i^  it  were, 
and  he  went  about  the  country  and  offered  blacking  for  sale  as 
'  Everett's  Premier,'  representing  it  to  be  the  well-known  article 
of  that  name,  knowing  that  it  was  not  so,  and  intending  to  cheat 
the  prosecutor  by  passing  upon  him  a  spurious  article  as  the  true 
one,  his  conduct  was  equally  fraudulent."  So  here  15-carat  gold 
was  marked  on  each  Hnk,  and  the  prisoner  pretended  not  merely 
to  sell  a  gold  chain,  but  one  of  15-carat  gold.  In  Beg.  v.  Ooss 
and  Beg.  v.  Ragg  (8  Cox  C.  C.  262)  it  was  held  that  a  false 
representation  of  an  alleged  matter  of  definite  fact  knowingly 
made,  whether  in  the  course  of  a  bargain  or  not,  is  a  false 
pretence  within  the  statute.  In  Beg.  v.  Bagg  the  prisoner 
obtc^ed  money  by  falsely  representing  that  he  had  delivered 
15cwt.  of  coflJ  when  he  knew  that  he  had  only  delivered 
8cwt.  That  is  very  like  this  case,  for  the  representation  was 
that  the  chain  was  15-carat  gold,  when  it  was  only  a  little 
more  than  6-carat  gold.  Reg,  v.  Bryant  was  decided  on  the 
ground  that  the  false  statement  was  not  of  a  definite  triable  fS%ct, 
but  matter  of  opinion,  and  the  judges  said  that  if  the  prisoner  in 
that  case  had  represented  the  spoons  as  Elkington's  A.,  it  would 
have  been  a  different  thing,  but  his  statement  was  only  that  they 
were  equal  to  Elkington's  A.  In  Beg.  v.  Jessup  (7  Cox  C.  C.  399 ; 
D.  &  B.  443)  a  person  who  fraudulently  offered  a  one-pound  note 
as  a  note  for  51.,  and  got  it  changed  upon  that  representation,  was 
convicted  for  obtaining  money  by  false  pretences,  although  the 
person  to  whom  it  was  passed  could  read,  and  the  note  upon  the 
face  of  it  afforded  the  means  of  detecting  the  fraud.  The  following 
authorities  were  also  cited :  Reg.  v.  Roebuck  (7  Cox  C.  C.  126 ; 
Dears.  &  B.  24)  ;  Reg.  v.  Stevens  ( 1  Cox  C.  C.  83 )  ;  and 
Reg.  V.  WooUey  (4  Cox  C.  C.  191)  ;  2  Russ.  on  Crimes,  665, 
note. 

Oreenhow  {amiicus  cfu/rica),  having  been  counsel  for  the  prisoner 
at  the  trial,  referred  to  Reg.  v.  Bidgway  (3  F.  &  F.  29). 

BoviLL,  C. J. — ^At  the  conclusion  of  the  evidence  for  the  prose- 
cution the  learned  Chairman  was  asked  to  stop  the  case,  on  the 
authority  of  Beg.  v.  Brycmt.  The  question  for  the  court  at  that 
stage  was,  whether  there  was  any  evidence  in  support  of  the 
charge  to  go  to  the  jury  ?  The  court  declined  to  stop  the  case, 
on  the  ground  that  there  was.  The  evidence  was  left  to  the  jury, 
and  the  prisoner  was  found  guilty.  It  seems  to  me  that  it  was 
quite  impossible  to  stop  the  case  on  the  evidence  as  it  stood, 
because  there  was  a  distinct  statement  of  a  fact,  and  evidence 
that  it  was  false.     The  prisoner  also  not  only  made  a  representa- 
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tion  with  respect  to  the  qnalily^  bat  he  made  the  statement  in 
order  to  induce  the  prosecutor  to  purchase  the  chain.  He  went 
into  the  prosecutor's  shop  and  stated  that  he  was  a  dnq>er,  and 
was  51,  short  of  the  money  required  to  make  up  a  bill,  and  asked 
the  prosecutor  to  buy  a  chain.  He  said  it  was  '^  15-carat  fine 
gold,  and  jou  will  see  it  stamped  on  every  link  */'  that  it  was 
made  for  him,  and  that  he  paid  nine  guineas  for  it,  and  that  the 
maker  had  told  him  it  was  worth  five  guineas  to  sell  as  old  gold. 
All  these  are  statements  in  addition  to  that  with  respect  to  the 
quality.  And  there  was  clear  evidence  to  negative  them,  and 
they  were  made  for  the  purpose  of  inducing  the  prosecutor  to 
purchase  the  chain,  and  so  of  defrauding  him.  The  case  seems 
to  come  distinctly  within  the  statute  if  the  jury  are  satisfied  that 
the  statements  are  false  and  fraudulent.  But  the  case  does  not 
depend  on  that  alone,  for  there  was  evidence  that  the  prisoner 
was  not  a  draper,  and  there  were  found  in  his  possession  a  licence 
to  sell  plate  and  certain  articles  of  jewellery,  and  he  was  wearing 
another  Albert  chain  similar  to  that  sold  to  the  prosecutor,  and 
marked  ''  15-ct."  on  every  Unk.  There  was,  therefore,  evidence  to 
negative  the  whole  statement  he  made  as  to  matters  of  fact;  and 
the  jury  expressly  found  that  the  prisoner  knew  he  was  falsely 
representing  the  quality  of  the  chain  as  15-carat  gold.  The 
authorities  draw  nice  distinctions  between  what  is  a  statement  of 
fact,  and  what  is  matter  of  opinion  or  exaggerated  praise.  It  is 
difficult  in  many  cases  for  the  Court  to  come  to  the  conclusion  as 
to  what  is  a  matter  of  opinion  and  exaggerated  praise,  or  what  is 
a  matter  of  fact ;  but  the  judge  must  direct  the  jury  as  to  those 
matters,  and  tell  them  not  to  convict  for  mere  matter  of  opinion 
and  exaggerated  praise,  and  that  the  false  stat-ements  of  matters 
of  fact  must  be  made  with  the  intention  to  defraud.  In  the  case 
of  Beg.  V.  Brycmt  the  prisoner  represented  that  certain  spoons 
were  equal  to  Elkington's  A. ;  not  that  they  were  Elkington's  A., 
but  equal  to  Elkington's  A.  Pritna  fo/cie  that  seems  the  expres- 
sion of  a  matter  of  opinion  and  not  one  of  fact,  but  at  all  events 
it  was  open  to  that  construction.  Though  it  was  there  decided 
that  the  conviction  could  not  be  supported,  yet  many  of  the 
judges  expressed  the  opinion  that  it  might  be  the  subject  of  false 
pretences,  although  a  false  statement  was  made  with  reference 
to  the  quality  of  the  article,  if  the  statement  was  false  to  the 
knowledge  of  the  party  and  made  with  the  intention  to  defraud. 
Cockbum,  0. J.,  said  in  the  course  of  his  judgment :  **  If  the 
person  had  represented  these  articles  as  being  of  Elkington's 
manufacture,  ^en  in  point  of  fact  they  were  not,  and  he  knew 
it,  that  would  be  an  entirely  different  thing;  but  the  repre- 
sentation h^re  made  was  only  a  vaunting  and  exaggerating  of  the 
value  of  the  article  in  which  he  was  deeding  by  representing  it  to 
be  in  quality  equal  to  a  particular  manufacture.^'  Pollock,  G.B., 
said :  *^  I  think  if  a  tradesman  or  a  merchant  were  to  concoct  an 
article  of  merchandise  expressly  for  the  purpose  of  deceit  and 
were  to  sell  it  as  and  for  something  very  different,  even  in  quality. 
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firom  what  it  was^  the  statute  would  apply /^  So  that  a  statement 
as  to  the  character  of  an  article,  but  which  is  in  fact  a  misrepre- 
sentation of  the  quaUtjj  is  not  sufficient ;  but  a  misrepresentation 
as  to  the  quality  is  sufficient,  if  it  is  known  that  it  is  not  the 
quality  which  it  is  pretended  to  be.  Coleridge,  J.,  said,  "  I  agree 
with  the  Lord  Chief  Baron  in  the  latter  part  of  his  observations, 
as  it  seems  to  me  it  would  be  a  dangerous  thing  to  say  that  there 
could  be  no  fraudulent  misrepresen^ion  within  the  statute  in  the 

course  of  an  ordinary  transaction  of  buying  and  selling 

It  seems  to  me  to  be  a  safe  rule  to  say,  where  it  applies  simply 
to  the  quality,  and  is  only  in  the  nature  of  an  exaggeration  on 
the  one  hand  or  a  depreciation  on  the  other,  which  too  frequently 
takes  place  even  in  tolerably  honest  transactions  between  parties, 
this  is  not  the  subject  of  a  criminal  proceeding/'  Erie,  J.  treated 
the  representation  as  a  misrepresentation  on  a  matter  of  opinion 
rather  than  of  a  definite  matter  of  fact,  and  on  that  ground 
decided  against  the  conviction.  He  said,  ''No  doubt  it  is 
difficult  to  draw  the  line  between  the  substance  of  the  contract 
and  the  praise  of  an  article  in  respect  of  a  matter  of  opinion ; 
still  it  must  be  done,  and  the  present  case  appears  to  me  not  to 
support  a  conviction  on  the  ground  that  there  is  no  affirmation  of 
a  definite  triable  fact  in  saying  the  goods  were  equal  to  Elking- 
ton^s  A.,  but  the  affirmation  is  of  what  is  mere  matter  of  opinion, 
and  falls  within  the  category  of  untrue  praise  in  the  course  of  a 
contract  of  sale,  where  the  vendee  has  in  substance  the  article  con- 
tracted for,  namely,  plated  spoons/'  His  Lordship  then  referred  to 
the  judgment  of  Crompton,  J.  The  opinion  of  my  brother  Willes, 
carefully  and  elaborately  given  in  that  case,  goes  to  the  effect 
that  a  misrepresentation  of  quality  made  with  intent  to  defraud  is 
within  the  statute,  Bramwell,  B.,  also  was  in  favour  of  a  con- 
viction in  that  case.  Applying  those  observations  to  the  case 
before  us,  how  does  it  stand  7  The  statement  made  by  the 
prisoner  was  not  one  of  mere  opinion  or  exaggerated  praise,  or 
an  opinion  as  to  its  probable  quality,  but  it  was  a  distinct 
statement  that  the  chain  was  15-carat  fine  gold,  untrue  to  the 
knowledge  of  the  prisoner,  and  of  which  there  was  abundant 
evidence.  How  different  it  is  to  the  case  where  a  man  manu- 
factures a  chain,  knows  it  is  of  a  different  standard  of  gold,  and 
yet  goes  and  misrepresents  the  standard.  This  case  is  distin- 
guishable from  Beg,  v.  Brycmt,  for  here  there  was  a  distinct 
statement  of  a  matter  of  fact  false  to  the  knowledge  of  the 
prisoner  and  made  by  him  with  intent  to  defraud.  The  conviction 
therefore  was  correct,  and  must  be  affirmed. 

WiLLBS,  J. — I  am  of  the  same  opinion.  The  majority  of  the 
judges  in  Reg.  v.  Bryant  held  that  if  the  statement  of  the  prisoner 
had  been  that  the  electro-plate  was  Elkington's  A.  it  would  have 
been  sufficient  within  the  statute. 

Bylss,  J. — I  am  of  the  same  opinion.  We  are  not  infringing 
on  the  authority  of  Beg.  v.  Bryant,  which  was  decided  on  the 
principle  that  simplex  commendatio  is  not  criminal,  but  here  the 
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Rbo.        statement  was  that  the  chain  was  one  of  15-carat  fine  gold,  which 

'         Channell^  B. — I  am  of  the  same  opinion.     I  decide  that  the 

1871.       conyiction  is  good  on  the  ground  that  the  learned  chairman  was 
"p^       not  boond  to  stop  the  case,  and  that  there  was  evidence  for  the 
pretences^  J^^  in  Support  of  the  prosecution. 

£iMmce.  PiGOTT,  B. — I  am  of  the  same  opinion.  It  was  not  intended  to 
bring  within  the  criminal  law  any  mere  statement  of  matter  of 
opinion,  however  strongly  expressed;  but  in  this  case  I  think 
there  was  a  false  statement  of  a  fact  knowingly  made  for  the 
purpose  of  defrauding  the  prosecutor. 

Oormction  affirmed. 
Attorneys,  8hum  and  Orossmcm. 


NORTHERN  CIRCUIT. 

Manchestevj  March  13,  1871. 

(Before  Mr.  Justice  Willbs.) 

Rbg.  v.  MYCOCK.(a) 

AhducUon — Unmarried  girl  under  sixteen — Oustody  or  possession 

of  fat1ier—24i  ^  25  Vict.  c.  100,  s.  55. 

To  support  an  ind/ictment  for  the  ahduction  of  an  unmarried  girl 
wilder  sixteen  years  of  age  it  is  not  necessary  to  prove  that  the 
person  who  abducted  her  knew  her  to  be  under  sixteen,  as  the 
person  who  does  so  is  bownd  to  ascertain  her  ojre,  and  if  she 
turns  out  to  be  under  sixteen,  he  must  taike  the  consequences. 
A  girl  who  is  ajway  from  her  home  is  still  in  the  custody  or  pos- 
session of  her  father,  if  she  intends  to  retfum.  R©g«  v»  Ofifier 
(10  Oox  0.  0.  402)  followed. 

THOMAS  MTOOOK  was  indicted,  under  24  &  25  Vict.  c.  100, 
s.  55,  with  having,  on  the  8th  of  February,  1871,  unlawfully 
taken  Christina  Masper,  being  an  unmarried  girl  under  the  age 
of  sixteen  years,  out  of  the  possession  and  against  the  will  of  her 
&ther. 

Richardson  appeared  for  the  prosecution. 

Torr  appeared  for  the  defence. 

Christina  Masper,  who  looked  considerably  more  than  sixteen 

'  (a)  Reported  by  H.  F.  Thublow,  Esq.,  Barrister-at-Law. 
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years  of  age^  gave  the  following  evidenoe :  My  father  keeps  a        Rao. 
shop  in  Churchgate-street^  Bolton,  and  is  an  optician.     I  live      mtoook. 

with  him,  and  did  so  on  the  8th  of  February  last.     I  first  made        

the  prisoner's  acquaintance  in  April,  1870.  He  was  then  a  1871. 
barman  at  a  tavern  opposite  my  father's  shop.  After  this  time  ^rTTT 
we  often  used  to  meet  and  go  walks  together.  On  the  8th  of  Evidence. 
February  last  we  met  by  appointment  in  Bratcher^te,  in  Bolton, 
and  we  walked  towards  the  Lancashire  and  Yorkshire  Railway 
station.  He  did  not  suggest  to  me  about  running  away  with 
him.  After  we  had  passed  the  iron  foundry,  a  little  beyond  the 
railway  station,  he  asked  me  to  turn  back  and  go  into  the  railway 
station  with  him.  I  at  first  said  I  would  not,  as  people  would 
think  I  was  running  away  with  him.  I  afterwards  consented, 
and  he  got  tickets,  and  we  went  to  Manchester  by  the  next  train. 
When  I  arrived  in  Manchester  he  gave  me  a  ring  to  wear,  as  he 
said,  for  the  sake  of  appearances.  We  then  went  to  some  lodgings, 
and  spent  the  night  together.  The  next  day  we  spent  in  sight- 
seeing, and  that  night  we  went  back  to  some  lodgings,  and  stayed 
there.  On  the  following  day  I  came  back  home  to  my  father's  at 
Bolton.  When  I  went  with  him  to  Manchester  I  thought  he  was 
going  to  marry  me  at  Manchester,  but  he  did  not,  however, 
do  so. 

Cross-examined  :  I  asked  him  to  meet  me  on  the  8th  of 
February.     I  went  out  of  the  house  that  day  without  my  father's 

{>ermission.  I  never  told  the  prisoner  my  age.  My  father  would 
et  me  marry  him  now  if  he  (the  prisoner)  would  settle  anything 
on  me.  He  said,  at  Manchester,  that  he  wanted  to  marry  me 
then,  but  he  said  I  was  too  young,  and  he  should  not  like  to  do 
so  without  my  friends'  consent. 

Augustus  Masper  then  gave  the  following  evidence  :  The  last 
witness  is  my  daughter.  She  will  be  sixteen  years  of  age  on  the 
29th  of  July  next.  I  never  gave  my  sanction  to  her  going  away 
with  the  prisoner  on  February  8th.  I  knew  of  her  intimacy  with 
the  prisoner,  and  my  wife  and  I  both  objected  to  it. 

Torr  contended  ttiere  was  no  case  proved.  Under  the  Act  it 
must  be  shown  that  he  took  her  from  her  father's  house ;  in  this 
case  she  asked  the  prisoner  to  meet  her,  and  he,  in  consequence, 
did  so.  It  could  not  be  said  that  he  took  her  out  of  the  possession 
of  her  &ther  when  she  left  her  father's  house  without  any  persua- 
sion on  his  part ;  here  he  met  her  some  distance  from  her  father's 
house,  and  then,  when  she  was  out  of  the  possession  of  her  father, 
he  then  went  away  with  her — see  Beg,  v.  Olifier  (10  Cox  C.  0. 
402),  where  Baron  Bramwell  said  that,  if  a  woman  got  fairly 
away  from  her  home  without  any  persuasion  on  the  part  of  the 
man,  and  she  went  to  him,  he  could  not  be  said  to  be  infringing 
the  Act  of  Parliament. 

WiLLBS,  J. — The  girl  is  in  the  constructive  possession  of  her 

father  so  long  as  she  has  the  intention  of  returning  to  her  father. 

Torr. — Secondly,  the  prisoner  never  knew  that  the  girl  was 

under  sixteen.    "Hie  scienter  by  the  prisoner  of  her  age  ought 
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certainly  to  be  prored,  e.g.j  in  this  particular  case  the  girl  looks 
nearly  eighteen  or  nineteen ;  and  the  girl  herself  admits  that,  as 
£u*  as  she  knew,  the  prisoner  did  not  know  her  age.  This  case, 
therefore,  is  a  strong  instance  where  injustice  would  be  done 
if  it  is  not  necessary  for  the  prosecution  to  prove  that  the 
prisoner  knew  the  girl  to  be  under  sixteen.  Now,  it  has  been 
decided  that  a  knowledge  by  the  prisoner  of  the  fact  that  the 
girl  was  in  the  custody  or  possession  of  her  father,  and  at  the 
Other's  house  at  the  time  he  took  her  away,  is  essential  in  order 
to  prove  the  offence ;  therefore,  with  equal  reasoning,  the  know- 
ledge of  her  age  ought  to  be  considered  essential  in  proving  the 
offence. 

WiLLBS,  J. — I  think  that  the  case  of  Beg.  v.  Bobms  (1  Oar.  & 
Kir.  456)  proves  that  scienter  by  the  prisoner  of  the  girPs  age  is 
not  necessary. 

WiLLES,  J.,  in  summing  up,  said  that  the  fact  of  the  girl  being 
a  consenting  party  could  not,  so  far  as  the  jury  were  concerned, 
absolve  the  prisoner  from  tiie  charge  of  abduction,  although  it 
might  be  a  matter  for  some  consideration  in  dealing  with  him 
afterwards,  should  the  case  result  in  a  conviction.  The  statute 
upon  which  the  prosecution  was  based  was  for  the  protection  of 
the  rights  of  parents,  and  the  prisoner  had  no  more  right  to 
deprive  the  father  of  the  girl  of  his  property,  as  it  were,  in  her, 
and  his  possession  of  her,  than  he  would  have  a  right  to  go  into 
his  shop  and  carry  away  one-  of  his  telescopes  or  optical  instru* 
ments.  The  girl  was,  also,  just  as  much  in  the  possession  of  her 
father  when  she  was  walking  in  the  street,  unless  she  had  given 
up  the  intention  of  returning  home,  as  if  she  had  actually  been  in 
her  father's  house  when  taken  off.  Lastly,  the  prisoner  was 
bound  to  ascertain  the  girl's  age ;  or,  failing  that,  to  take  the 
consequences  of  abducting  her,  if  it  turned  out  tiiat  she  was 
under*  sixteen. 

Omlty,     Three  months'  imprisonment. 
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NORFOLK  CIRCUIT. 

Bedford  Spsinq  Assizes^  1871. 

Ma/rch  15. 

(Before  Mr.  Justice  Blackburn.) 

Reo.  v.  Bull,  (a) 

Murder — Illness  ofwiim,ess — 11  8f  12  Vict.  c.  42,  s.  17. 

Upon  the  trial  of  the  prisoner  it  was  proposed  to  put  in  evidence 
the  deposition  of  a  witness  absent  through  illness.  The  evidence 
that  he  was  unable  to  travel  was  that  of  a  medical  ma/n  who  last 
saw  the  witness  on  the  Monday  previous  to  the  trial,  which  took 
plOfCe  on  Wednesday  : 

Held,  that  this  was  not  sufficient,  and  the  deposition  was  rejected. 

WILLIAM   BULL  was  indicted  for  the  wilful  murder  of 
Sarah  Marshall  at  Little   Staughton  on   the  29th  of 
November,  1870. 

Metcalfe  and  Byles  for  the  prosecution. 

Jacqvss  for  the  prisoner. 

Metcalfe  proposed  to  put  in  the  deposition  of  Frederick  Darlow, 
who  had  been  duly  examined  before  the  committing  magistrates^ 
but  who  was  absent  in  consequence  of  iUness,  and  was  unable  to 
travel. 

Mr.  Hemming,  surgeon,  Kimbolton,  was  called  to  prove  the 
inability  on  the  part  of  the  witness  Darlow  to  travel.  He  said  : 
I  know  Frederick  Darlow.  I  saw  him  on  the  afternoon  of 
Mond^,  the  13th;  he  was  not  then  in  a  fit  state  to  travel. 

By  His  Lordship. — ^He  was  attacked  on  fche  Friday.  He  was 
recovering  from  a  severe  attack  of  pain  in  the  bowels,  and  was 
too  feverish  to  travel  on  Monday  afternoon.  I  advised  h\m  not  to 
come  to  the  trial.  I  have  not  seen  him  since.  It  is  possible  he 
might  have  sufficiently  recovered  in  forty-eight  hours  to  have 
travelled,  but  I  should  not  have  advised  it. 

Blaceburv,  J.,  after  reviewing  the  evidence  given  above,  said : 
I  doubt  much  whether  this  is  sufficient.  No  one  has  seen  the 
witness  for  forty-eight  hours,  and  he  might  become  sufficiently 
recovered  in  that  period.  I  do  not  think  I  can  reoeive  the  depo- 
sition. 

QmUy.    Sentenee^^Deaih. 

(a)  Reported  by  J.  W.  CkxwBB,  Baq.,  BftnriBtNr-ftt-lAw. 
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NORTHERN  CIRCUIT. 

Liverpool,  March  23,  1871. 

(Before   Mabtin,   B.) 

Rbo.  v.  Cherry,  (a) 

Fraudulent  debtor — 32  ^  33  Vict.  c.  62  {Banhnuptcy  Act,  1869), 
pt,  2,  8.  13,  sub-sects.  13  and  14 — False  repi^esentation — Inten^ 
tion  to  defraud — Ordvtuiry  way  of  trade — Admissibility  of  banh- 
ruptcy  proceedings  not  affected  by  promise  made  to  defendant  at 
the  time  of  mahing  them. 

To  make  the  false  representation  fraudulent  it  must  be  made  know- 
ingly by  the  defendant : 

Where  the  defendaait  pretends  to  be  dealing  in  tJie  ordinary  way  of 
business,  but  is  not  in  reality  doing  so,  the  onus  is  on  him  to 
satisfy  the  jury  that  he  was  acting  honestly,  and  had  no  intention 
to  defra/ud. 

An  examiination  of  the  defendant  before  the  Registrar  of  the  Bank- 
ruptcy  Oourt  is  admissible  in  criminal  proceedings  taken  against 
him,  although  a  promise  was  made  to  him,  before  his  examina^ 

.    tion,  that  it  would  not  be  used  against  him,  or  filed. 

THE  defendant.  Pirn  Ch&nj,  was  charged  with  several  offences 
under  the  Bankruptcy  Act,  1869.  There  were  four  counts 
in  the  indictment.  The  first  and  second  counts  were  under  sub- 
sect.  13,  charging  the  defendant  with  having  at  Liverpool,  in 
July,  1870,  fraudulently  obtained  goods,  to  wit,  twenty-five  bales 
of  cotton,  on  credit  within  four  months  before  a  petition  in 
bankruptcy  was  presented  against  him  ;  the  third  and  fourth 
counts  were  laid  under  sub-sect.  14,  charging  him  that  he,  being 
a  trader  at  Liverpool  in  July,  1870,  by  the  false  pretence  of 
carrying  on  business  and  dealing  in  the  ordinary  way  of  his 
trade,  obtained  property,  to  wit,  twenty-five  bales  of  cotton,  on 
credit  within  four  months  before  a  petition  in  bankruptcy  was 
presented  against  him. 

The  indictment  was  as  follows  : 

Lancashire,")  The  jurors  for  our  Lady  the  Queen  upon  their 

to  wit.      J      oath  present,  that  heretofore  and  before  the 

committing  hereinaftcur  mentioned,  to  wit,  on  the  16  th  day  of 

(a)  Reported  by  H.  F.  ThdkloW|  Eeq.,  Barrister-ftt-Law. 
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August^  A.D.  1870^  a  bankruptcy  petition  was  presented  against        rk. 
Pirn  Cherry,  and  the  said  Pim  Cherry  was  thereupon,  to  wit,  on  v. 

the  26th  day  of  August,  a.d.  1870,  adjudged  a  bankrupt;  and     C^^- 
that  the  said  Pim  Cherry,  within  four  months  next  before  the        isti. 

presentation  of  the  said  bankruptcy  petition  against  him,  to  wit,        

on  the  26th  day  of  July,  a.d.  1870,  by  the  false  representation  to  ^^^J^^j.. 
one  Michael  Belcher  that  he,  the  said  Pim  Cherry,  was  then  ruptcyAct. 
buying  the  property  hereinafter  mentioned  in  part  fulfilment  of 
an  order  for  sixty  bales,  and  that  he  had  funds  in  hand  to  pay 
for  it,  or  an  equivalent  to  funds,  did  obtain  irom  the  said 
Michael  Belcher  property,  to  wit,  twenty-five  bales  of  cotton,  and 
has  not  paid  for  the  same,  whereas  in  truth  and  in  fact  the  said 
Pim  Cherry  was  not  then  buying  the  said  property  in  part  fulfil- 
ment of  an  order  for  sixty  bales,  and  had  not  fands  in  hand  to 
pay  for  it,  and  had  not  an  equivalent  to  funds,  as  he,  the  said 
Pim  Cherry,  well  knew  when  he  made  such  false  representations 
as  aforesaid  against  the  form  of  the  said  statute  in  such  case 
made  and  provided. 

Second  count. — ^And  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  further  present,  that  heretofore  and  before  the  com- 
'  mitting  of  the  offence  hereinafter  mentioned,  to  wit,  on  the  16th 
day  of  August,  a.d.  1870,  a  bankruptcy  petition  was  presented 
against  the  said  Pim  Cherry;  and  the  said  Pim  Cherry  was  there- 
upon, to  wit,  on  the  26th  day  of  August,  a.d.  1870,  adjudged 
bankrupt;  and  that  the  said  Pim  Cherry  within  four  months,  and 
before  the  presentation  of  the  said  petition  against  him,  to  wit, 
on  the  26th  day  of  July,  a.d.  1870,  by  the  false  representation  to 
the  said  Michael  Belcher  that  he,  the  said  Pim  Cherry,  who  was 
then  carrying  on  business  as  a  cotton  broker,  was  then  buying 
the  property  hereinafter  mentioned  as  a  broker,  acting  on  behalf 
of  a  principal,  did  obtain  from  the  said  Michael  Belcher  property, 
to  wit,  twenty -five  bales  of  cotton,  on  credit,  and  has  not  paid 
for  the  same ;  whereas  in  truth  and  in  fact  the  said  Pim  Cherry 
was  not  then  buying  the  said  property  as  broker  acting  on  behalf 
of  a  principal,  as  he,  the  said  Pim  Cherry,  well  knew  at  the  time 
when  he  ^ade  such  false  representation  as  aforesaid,  against  the 
statute  in  such  case  made  and  provided. 

Third  count. — And  the  jurors  aforesaid,  on  their  oath  afore- 
said, do  further  present,  that  heretofore  and  before  the  com- 
mitting of  the  offence  hereinaftier  mentioned,  to  wit,  on  the  16th 
day  of  August,  a.d.  1870,  a  bankruptcy  petition  was  presented 
against  the  said  Pim  Cherry,  and  the  said  Pim  Cherry  within 
four  months  next  before  the  presentation  of  the  said  bankruptcy 
petition  against  him,  to  wit,  on  the  26th  day  of  July,  a.d.  1870, 
being  a  trader,  to  wit,  a  cotton  broker,  obtained  from  the  said 
Michael  Belcher  under  the  false  pretence  of  carrying  on  business 
dealing  in  the  ordinary  way  of  his  said  trade,  certain  property,  to 
wit,  twenty-five  bales  of  cotton,  on  credit,  and  has  not  paid  for 
the  same,  against  the  form  of  the  statute  in  such  case  made  and 
provided. 

VOL.  xu.  D 
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Rao,  Fourth  covfnt. — ^And  ihe  jurors  aforesaid^  on  their  oath  afore- 

V*  said,  do  further  preisent,  that  hereinafter  and  before  the  com- 

UHMiBT.     mitting   of  the   offence  hereinafter  mentioned,  to  wit,  on  the 

1871.       16th    day  of  Angost,    a.d.   1870,   a  bankruptcy  petition  was 

-—        presented  against  the  said  Pirn  Cherry,  and  the  said  Pirn  Cherry 

M^^^^  was  thereupon,  to  wit,  on  the  26th  day  of  August,  a.d.  1870, 

nptof  Acu    adjudged  bankrupt;  and  that  the  said  Pirn  Cherry  within  four 

months  next  and  before  the  presentation  of  the  said  bankruptcy 

petition  against  him,  to  wit,  on  the  26th  day  of  July,  a.d.  1870, 

being  a  trader,  to  wit,  a  cotton  broker,  with  intent  to  defraud, 

obtained  from  the  said  Michael  Belcher,  under  the  false  pretence 

of  carrying  on  business  in  the  ordinary  way  of  his  said  trade, 

property,  to  wit,  twenty-five  bales  of  cotton  on  credit,  and  has 

not  paid  for  the  same,  against  the  form  of  the  statute  in  such  case 

made  and  provided. 

Herschell  and  M'Gonnell  were  for  the  prosecution. 

Torr  and  Oully  for  the  defence. 

The  first  witness  who  was  called  was  Mr.  BoUand,  the  Eegis- 
trar  of  the  Bankruptcy  Court  at  Liverpool,  who  produced  the 
examination  of  the  defendant  in  the  above  court.  He  admitted 
on  cross-examination  that  a  promise  was  made  to  the  defendant 
or  his  attorney,  before  his  examination  took  place,  that  it  should 
not  be  filed,  or  used  against  him  in  anv  way. 

Torr^  therefore,  objected  to  its  production,  on  the  ground  of  a 
promise  to  that  effect  having  been  made. 

Herschell  submitted  it  was  admissible,  as  it  was  not  a  voluntary 
statement,  but  it  was  one  he  was  bound  to  make  by  Act  of  Parlia- 
ment, and  that  no  such  promise,  therefore,  could  affect  its 
admissibility. 

Mabtin,  B.,  overruled  the  objection,  and  held  that  the  examina- 
tion of  defendant  was  admissible,  saying  if  it  had  been  made  as  a 
voluntary  statement  it  would  have  been  different,  but  here  the 
defendant  was  obliged  to  submit  to  examination  under  the  Act  of 
Parliament. 

The  examination  was  then  put  in  and  read. 

From  the  evidence  it  appeared  that  the  defendant  was  a  cotton 
broker,  and  had  been  in  business  in  Liverpool  for  some  years 
prior  to  16th  of  August,  1870,  on  which  day  a  petition  that  he 
should  be  adjudicated  a  bankrupt  was  presented  against  him, 
and  on  the  26th  of  the  same  month  he  was  adjudicated  a  bank- 
rupt. At  that  time  his  debts  amounted  to  9863J.,  and  his 
nominal  assets  to  891Z.,  the  amount  likely  to  be  realised  being 
650Z.  On  the  25th  of  July,  i.e.,  within  four  months  prior  to  the 
petition  for  adjudication,  the  defendant  went  to  a  Mr.  Belcher, 
who  was  also  a  cotton  broker,  and  told  him  that  he  had  come  to 
buy  certain  bales  of  cotton  that  he  had  been  speaking  to  his  (Mr. 
Belcher's)  son  about.  Mr.  Belcher  said  he  knew  nothing  about 
the  matter,  when  the  defendant  replied  that  there  was  only  a 
difference  of  a  sixteenth  between  him  and  his  son,  and  he  would 
give  the  price  his  son  wanted.     Mr.  Belcher  then  agreed  to  sell 


Chbrbt. 
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the  cotton^  believing  at  the  time  that  defendaut  was  acting  as        Hisa. 
broker  for  a  principal.     In  about  a  quarter  of  an  hour  an  order  v- 

came  for  the  delivery  of  the  cotton  in  the  bankrupt's  own  name.        

Mr.  Belcher^  having  in  previous   transactions  with   defendant        isri. 

reiceived  the  name  of  a  principal,  sent  for  Mr.  Cherry,  and  told        

him  he  could  not  accept  nis  name)   Defendant  replied  that  it  was  Mt^^^mh- 

part  of  an  order  he  had  from  a  principal  for  sixty  bales ;  that  if    rtq)tc9  Act, 

he  (Mr.  Belcher)  would  give  him  delivery  of  the  cotton,  he 

(defendant)  would  pay  for  it  at  once,  or  within  three  days ;  that 

he  had  funds  in  hand,  or  their  equivalent.     Mr.  Belcher  then 

said,  "  Cherry,  you  are  a  young  broker ;  I  should  not  like  to  mar 

your  prospects ;  if  you  give  me  your  word  of  honour  that  what 

you  say  is  true,  you  shall  have  the  cotton.^'     Defendant  then 

assured  him  on  his  honour  that  what  he  had  said  was  true,  and 

that  he  had  funds  in  hand,  or  the  equivalent,  which  would  come 

round  in  three  days.     Mr.  Belcher,  believing  his  statement  to  be 

true,  and  that  he  was  acting  as  broker  for  a  principal,  allowed 

him  to  have  the  cotton,  and  twenty-five  bales,  to  the  value  of 

339Z.,  were  delivered  to  defendant  on  the  morning  of  the  26th. 

The  bales  were   entered  in  defendant's  book  as  having  been 

bought  on  account  of  James  Wilson.     There  was,  however,  no 

such  person  as  James  Wilson,  and  it  was  admitted  that  defendant 

was  really  buying  the  cotton  for  himself,  and  that  there  was  no 

principal  in  the  transaction.     On  the  26th  of  July,  i.e.,  the  same 

day  on  which  the  cotton  was  delivered  to  him,  the  bankrupt  went 

to  the  National  Bank  of  Liverpool  and  pledged  the  twenty-five 

bales  which  he  had  received  from  Mr.  Belcher,  together  with 

other  bales,  raising  upon  them  a  loan  of  1600{.     On  the  28th  of 

July  defendant  paid  over  to  Mr.  Matthews,  another  broker,  the 

sum  of  1600Z.  on  account  of  certain  Stock  Exchange  speculations, 

but  this  sum  was  found  to  be  60QZ.  in  excess  of  what  he  owed, 

and  that  amount  was  returned  to  him. 

The  case  for  the  prosecution  being  closed, 

Torr  submitted  that,  as  the  prosecution  had  given  no  evidence 
of  guilty  intent  on  the  part  of  the  prisoner,  there  was  no  case  for 
the  jury.  Whenever  the  Legislature  intended  to  change  the  onus 
of  proof  of  intent  from  the  prosecution  to  the  prisoner,  it  does  so 
in  express  words,  and  not  by  implication.  For  instance,  the  41st 
section  of  7  &  8  Geo.  4,  c.  29,  dealing  with  the  possession  of 
trees,  is  in  these  words  :  "  Being  found  in  possession  of  the  same, 
and  not  satisfying  the  justices  that  he  came  lawfully  by  them." 
And  the  19th  section  of  the  same  Act,  as  to  wreck,  is  to  the  same 
effect.  Even  sect.  11  of  the  Habitual  Criminals  Act  (32  &  33 
Vict.  c.  99)  does  not,  according  to  the  cases  of  Reg.  v.  Harwood 
(11  Cox  C.  C.  388),  and  Beg.  v.  Dams  (11  Cox  C.  C.  578), 
throw  upon  the  prisoner  the  onus  of  proving  that  he  had  no 
guilty  knowledge.  Besides,  the  18th  section  of  the  32  &  33 
Vict.  c.  62,  shows  that  the  justices  below  are  to  examine  and  see 
if  there  be  any  evidence  adduced  before  them  (or  as  he,  the 
counsel,  would  read  the  words,  anything  in  the  evidence  adduced) 

d2 
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Boo.        to  show  that  the  act  charged  was  not  committed  with  a  guilty 
»•  intent. 

"""^'         Mabtin^  B.,  however,  overruled  the  objection. 

1871.  MabtiNj  B.^  then  summed  up  the  case  as  follows :  The  prisoner 

^-—  is  indicted  under  sub-sects.  13  &  14  of  sect.  11  of  32  &  33  Vict. 
^£g^^J!_^J^  c.  62,  pt.  2.  The  first  section  under  which  he  is  indicted  is  sub- 
rvpt(y  Act,  sect.  13.  The  section  is  this :  "  If  within  four  months  next 
before  the  presentation  of  a  bankruptcy  petition  against  him,  or 
the  commencement  of  the  liquidation,  he,  by  any  false  representa- 
tion or  other  fraud,  has  obtained  any  property  on  credit,  and  has 
not  paid  for  the  same.''  Now,  a  false  representation  here  means 
a  fraudulent  representation.  A  man  may  easily  make  a  false 
representation  without  it  being  fraudulent— that  is  to  say,  if  he 
does  not  know  it  to  be  false  it  is  not  fraudulent ;  but  if  he  does 
know  it  to  be  false  it  is  fraudulent.  You  must,  therefore,  find 
that  he  made  the  false  representation  knowing  it  to  be  false.  The 
next  section  under  which  he  is  indicted  is  the  14th  :  "  If  within 
four  months  next  before  the  presentation  of  a  bankruptcy  petition 
against  him,  or  the  commencement  of  the  liquidation,  he,  being  a 
trader,  obtidns,  under  the  false  pretence  of  carrying  on  business 
and  dealing  in  the  ordinary  way  of  his  trade,  any  property 
on  credit,  and  has  not  paid  for  the  same,  unless  the  jury  is 
satisfied  that  he  had  no  intention  to  defraud.''  Now,  a  broker  is 
a  middlemcm  who  is  acting  for  a  principal,  and  he  is  bv  the  con- 
tract made  liable  to  the  person  with  whom  the  broker  is  dealing. 
Now,  the  fraudulent  representation  here  was  that  there  was 
another  man  behind,  whom  he  wanted  to  buy  the  cotton  for. 
Now,  it  appears  that  was  not  so.  In  order,  therefore,  to  convict 
the  defendant  you  must  be  satisfied  that  he  made,  knowingly,  a 
false  representation  to  Mr.  Belcher — that  is  to  say,  he  went  to 
Mr.  Belcher  to  cheat  him ;  it  amounts  simply  to  that.  Did  he 
go  to  Mr.  Belcher  to  cheat  him  of  his  goods  ?  And  if  it  appears 
that  the  defendant  pretended  to  be  dealing  in  the  ordinary  way 
of  his  trade,  whereas  in  reality  he  was  not,  then  it  is  for  him  to 
satisfy  you  that  he  was  acting  honestly,  and  that  he  had  no 
intention  to  defraud. 

Ouilty.     Three  months^  hard  labour. 
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CENTRAL  CRIMINAL  COURT. 

February  I,  1871. 

(Before  Montaqub  Smith,  J.,  and  before  T.  Chambbes,  Esq.,  Q.C., 

the  Common  Serjeant.) 

Req.  V,  George  Bell,  (a) 

The  Vexatious  Indicinients  Act  (22  8f  23  Vict.  c.  17) — Its  amend- 
merit  by  30  ^31  Vict,  c,  35,  s,  1 — Misdemsanours  under  the 
Debtors'  Act,  1869  (32  ^  33  Vict.  c.  62)— Quashing  count  of 
indictment. 

With  refererbce  to  misdemeanowrs  under  the  Debtors?  Act,  1869, 
the  provisions  of  the  Vexatious  Indictments  Act  must  be  con^ 
sidered  as  controlled  6y  30  ^  31  Vict.  c.  35,  s.  1. 

In  considering  the  sufficiency  of  a  recognizance  to  prosecute  wnder 
sect.  1  of  The  Vexatious  Indictments  Act,  reference  may  bb 
made  to  the  OMompa/nying  depositions  to  ascertain  the  particulars 
of  the  offence  to  be  chwrged. 

A  count  wnder  the  Debtors'  Act,  1869,  s.  13,  sxih^sect.  1,  alleging 
simply  that  the  defenda/nt  did  obtain  credit  from,  the  prosecutor 
"by  mscms  of  fraud  other  tham,  by  false  pretences,"  withovl 
setting  out  the  mea/ns,  will  be  quashed  as  being  too  general, 

GEORGE  BELL  was  indicted  for  offences  committed  under 
tlie  Debtors'  Act,  1869  (32  &  33  Vict.  c.  62) ;  the  first 
count  of  the  indictment  being  for  unlawfully  obtaining  on  credit, 
within  four  mouths  of  his  bankruptcy,  thirty-six  tons  of  potatoes 
of  John  Read ;  second  count,  for  a  like  obtaining  of  thirty  tons  of 
potatoes  of  Jonathan  Read ;  third  count,  for  obtaining  credit  (as 
to  part  of  the  goods  in  the  first  count  mentioned)  under  false 
pretences ;  fourth  count,  for  obtaining  credit  (as  to  the  goods  in 
the  third  count  mentioned)  by  means  of  fraud  other  than  false 
pretences. 

Metcalfe  and  A.  J.  H.  Collins  prosecuted. 

Sleigh,  Serj.,  and  Besley  defended. 

The  case  came,  in  the  first  instance,  before  Montague  Smith,  J., 
upon  application  made  by  defendant's  counsel  before  plea  taken, 
to  quash  the  indictment,  which  was  as  follows : 

• 

(a)  Reported  by  Edwabd  T.  £.  Beblbt,  Esq.,  Barrister-at-Lftw. 
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Reg.  Central  Criminal  Court, ")  The  jurors  for  our  Lady  the  Queen 

«'•  to  wit.  J      upon  their  oath  present,  that  after 

the  making,  passing,  and  coming  into  operation  of  the  Bank- 

1871.  ruptcy  Act,  1869,  to  wit,  on  the  thirtieth  day  of  June,  in  the 
^~  year  of  our  Lord  One  thousand  eight  hundred  and  seventy, 
—Qfu^ng  ^Gorge  Bell,  a  trader  within  the  true  intent  and  meaning  of  the 
cawrd  of  laws  relating  to  bankruptcy  in  England,  was  in  due  form  of  law, 
indictment,  in  pursuance  of  the  said  Act,  adjudged  bankrupt  by  the  Court  of 
Bankruptcy  in  London,  upon  the  petition  of  one  John  Bead,  then 
presented  to  and  duly  filed  of  record  in  the  said  Court  of  Bank- 
ruptcy ;  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  Gborge  Bell,  within  four  calendar 
months  next  before  the  presentation  of  the  said  bankruptcy 
petition  against  him,  in  the  year  last  aforesaid,  whilst  he  was 
such  trader  as  aforesaid,  under  the  false  pretence  of  carrying  on 
business  and  dealing  in  the  ordinary  way  of  his  trade,  unlawfully 
and  fraudulently  did  obtain  on  credit  of  and  from  one  John  Read, 
thirty-six  tons  weight  of  potatoes,  of  the  property,  goods,  and 
chattels  of  the  said  John  Bead,  with  intent  to  defraud  the  said 
John  Head  of  the  same,  and  that  the  said  George  Bell  has 
not  paid  for  the  same  property,  goods,  and  chattels,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  George  Bell  was  adjudged 
bankrupt  by  the  said  Court  of  Bankruptcy  upon  the  petition  of 
the  said  John  Bead,  as  in  the  first  count  of  this  indictment 
mentioned.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid, 
do  further  present  that  the  said  George  Bell,  within  four  calendar 
months  next  before  the  presentation  of  the  said  bankruptcy  peti- 
tion against  him,  in  the  year  last  aforesaid,  whilst  he  was  such 
trader  as  aforesaid,  under  the  false  pretence  of  carrying  on 
business  and  dealing  in  the  ordinary  way  of  his  trade,  unlawfully 
and  fraudulently  did  obtain  on  credit  of  and  from  one  Jonathan 
Bead  thirty  tons  weight  of  potatoes,  of  the  property,  goods,  and 
chattels  of  the  said  Jonathan  Bead,  with  intent  to  defraud  the 
said  Jonathan  Bead  of  the  same ;  and  that  the  said  George  Bell 
has  not  paid  for  the  same  last-mentioned  property,  goods,  and 
chattels,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown,  and  dignity. 

Third  count — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  George  Bell,  in  the  year 
aforesaid,  after  the  making,  passing,  and  coming  into  operation 
of  the  Debtors'  Act,  1869,  did  request  the  said  John  Bead  to 
supply  him,  the  said  George  Bell,  with  a  large  quantity  of  goods, 
to  wit,  potatoes,  on  credit,  and  did  then,  to  wit,  on  the  Fourteenth 
day  of  May,  in  the  year  of  our  Lord  One  Thousand  Bight  Hun- 
dred and  Seventy,  falsely  pretend  to  the  said  John  Bead  that 
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a  certain  bankcr^s  choquo  and  order  for  thirty  pounds^  bearing        Rao. 
date  the  eleventh  day  of  May  then  last,  which  the  said  John  ''• 

Bead  had  before  then  received  from  the  said  George  Bell,  then        

when  the  said  John  Bead  so  received  the  same  was  a  good  and       1871. 

valid  order  for  the  payment  of  the  sum  of  thirty  pounds;  fuad  that  w^r~ 

at  the  time  when  he,  the  said  George  Bell,  so  requested  the  said    ^(^^^Z 

John  Bead  to  supply  him  with  the  said  goods  he,  the  said  George      count  of 

Bell,  was  solvent,  and  able  to  pay  for  the  same,  by  means  of    i^^dictment. 

which  said  false  pretences  he,  the  said  George  Bell,  on  the  said 

fourteenth  day  of  May,  did  obtain  on  credit  of  aud  from  the  said 

John  Bead  seventeen  tons  weight  of  potatoes,  of  the  goods  and 

chattels  of  the  said  John  Bead,  whereas  in  truth  and  in  fact  the 

said  banker's  cheque  and  order  was  not  a  TOod  and  valid  order 

for  the  payment  of  the  sum  of  thirty  pounds  when  the  said  John 

Bead  so  received   the   same   from   the   said   George  Bell,   and 

whereas  in  truth  and  in  fsict  at  the  time  when  he,  the  said  George 

Bell  so  requested  the  said  John  Bead  to  supply  him  with  the  said 

goods  he,  the  said  George  Bell,  was  insolvent,  and  not  able  to 

pay  for  the  same,  all  which  premises  he,  the  said  George  Bell,  at 

the  time  he  so  falsely  pretended  as  aforesaid  then  well  knew ;  and 

so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 

said  George  Bell,  in  incurring  such  debt  and  liability  to  the  said 

John  Bead,  as  in  this  count  aforesaid,  did  obtain  credit  under 

false  pretences,  against  the  form  of  the  statute  in  such  case  made 

and  provided,  and  against  the  peace  of  our  said  Lady  the  Queen, 

her  crown,  and  dignity. 

Fourth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  George  Bell,  after  the 
making,  passing,  and  coming  into  operation  of  the  Debtor's  Act, 
1869,  did  incur  a  certain  debt  and  liability  to  the  said  John  Bead 
to  the  amount  of  eighty-five  pounds,  and  in  incurring  such  debt 
and  liability  did  obtain  credit  from  the  said  John  Bead  by  means 
of  fraud  other  than  by  false  pretences,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  Lady  the  Queen,  her  crown,  and  dignity. 

The  condition  of  the  recognizance  by  which  the  prosecutors 
were  bound  over  was  as  follows  :  '^  Whereas  George  Bell  was  this 
day  charged  before  me,  the  said  magistrate,  for  that  he,  in  the 
said  county  of  Middlesex,  within  the  said  Metropolitan  Police 
District,  and  within  the  jurisdiction  of  the  Central  Criminal 
Court,  did,  within  four  months  next  before  the  presentation  of  a 
bankruptcy  petition  against  him,  unlawfully  obtain  on  credit, 
under  the  false  pretence  of  carrying  on  business  and  dealing  in 
the  ordinary  way  of  his  trade,  certain  property,  to  wit,  forty  tons 
of  potatoes,  and  has  not  paid  for  the  same,  with  intent  to  defraud. 
If,  therefore,  the  said  persons  hereinbefore  named,  and  acknow- 
ledging themselves  as  aforesaid,  shall  respectively  appear  at,'' 
&c.,  "  and  respectively  give  evidence  upon  a  bill  of  indictment  to 
be  then  and  there  preferred  against  the  said  George  Bell  for  the 


40  CBIMINAL  LAW   CASES. 

Rbq.  offence  aforesaid^  then^'^  &c.  {then  follows  msuaX  clanise  to  make 

*'•  void  recognizance) . 

"The  said  persons  hereinbefore  named''  in  the  recognizance 

1871.  were  the  two  prosecutors  and  the  other  witnesses  in  the  case; 

,-.  '  and  there  was  nothing  on  the  face  of  the  recognizance  to  show 

Misdemeanour      i-i  P         -,  ,  i°-ii-ix- 

^Quashing   wnich  porsons  Were  bound  over  to  prosecute^  and  which  to  give 
ooufd  of      evidence  merely. 

indictment,  Sleigh.— The  two  first  counts  are  under  32  &  33  Vict.  c.  62 
(Debtor's  Act^  1869)^  s.  11^  sub-sect.  14,  and  the  two  last  counts 
under  sect.  13,  sub-sect.  1  of  the  same  Act.  By  sect.  18 
of  that  Act  every  misdemeanour  under  the  second  part  of 
the  Act  (sects.  11  to  23  inclusive)  shall  be  deemed  to  be  an  offence 
within,  and  subject  to,  the  provisions  of  22  &  23  Vict.  c.  17 
(Vexatious  Indictments  Act).  The  provisions  of  that  Act  have 
not  been  complied  with,  inasmach  as  the  prosecutor  has  not  been 
bound  over  by  recognizance  to  prosecute  the  defendant  for  the 
offences  set  forth  in  this  indictment.  The  indictment  must, 
therefore,  be  quashed.  The  prosecutor  has  been  bound  over  by 
recognizance  to  prosecute  some  other  offence  than  that  charged 
in  the  indictment.  In  the  recognizance  there  is  not  contained 
any  condition  according  to  the  exigences  of  which  the  prosecutor 
is  bound  to  prosecute  the  defendant  for  obtaining  any  property 
from  any  human  being. 

Smith,  J. — But  the  recognizance  is  in  general  terms,  of  course? 

Sleigh, — ^Yes ;  but  I  contend  that  the  offence  with  which  he  is 
charged  must  be  committed  against  some  person  or  property,  and 
my  objection  to  the  recognizance  is,  that  it  does  not  contain  any 
condition  binding  the  prosecutor  to  prosecute  the  defendant  for 
any  offence  committed  against  person  or  property.  The  two  first 
counts  of  the  indictment  utterly  fail  to  comply  with  the  require- 
ments of  the  Act. 

Smith,  J. — I  suppose  the  depositions  show  whose  property  it 
was. 

Sleigh. — ^Now,  as  to  the  last  two  counts.  The  fourth  count,  I 
submit,  is  bad  for  uncertainty,  and  ought  to  be  quashed  on  that 
ground  alone ;  but  my  main  objection  to  each  count  severally  is 
that  there  is  no  recognizance  whatever  to  satisfy  the  exigences 
of  the  statute,  certainly  as  to  the  last  two  counts. 

Smith,  J. — That  is  so,  apparently,  Mr.  Metcalfe.  The  recog- 
nizance hardly  maintains  the  last  two  counts. 

Metcalfe, — That  is  quite  so.  As  to  those  counts  it  entirely 
turns  upon  the  construction  of  30  &  31  Vict.  o.  35,  s.  1.  TheJy 
are  warranted,  as  we  say,  by  that  statute. 

Beeley. — The  recognizances  are  in  general  terms,  and  do  not 
satisfy  the  requirements  of  the  statute. 

Smith,  J. — ^The  recognizances  are  founded  upon  what  takes 
place  before  the  magistrate,  and  the  defendant  would  know  by 
the  depositions  what  he  was  called  upon  to  answer.  The  only 
question  here  is  whether  it  is  a  sufficient  recognizance  on  which 
the  prosecutor,  if  he  failed  to  prosecute,  might  have  been  called 
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upon  to  pay  the  money.     If  it  is  suflEicient  for  that  purpose^  then        Rm 
he  was  bound  over.  ^' 

Besley. — Except  that  in  this  particular  case  it  is  the  duty  of  a         ^' 
magistrate^  after  hearing  the  evidence^  to  take  into  consideration        1871. 
anything  tending  to  show  that  the  act  charged  was  not  committed       j — 
with  a  guilty  intent  (32  &  33  Vict.  c.  62,  s.  18),  so  that  the  depo-  ^J^^^'' 
sitions  may  contain  a  dozen  diflFerent  acts,  with  regard  to  eleven      count  of 
of  which  the  magistrate  may  believe  there  is  no  guilty  intent,  and     indictment. 
we  only  know  what  the  opinion  of  the  magistrate  is  by  looking  at 
the  recognizances.    There  must  be  an  identity  between  the  recog- 
nizances and  the  indictment,  and  there  is  none  here.  With  regard 
to  the  Act  30  &  31  Vict.  c.  35,  s.  1,  the  Debtors'  Act  (32  & 
33  Vict.  c.  62,  s.  18)  expressly  says  that  the  former  Vexatious 
Indictments   Act    (22   &    23   Vict.   c.    17)    shall    apply.      The 
Debtors'  Act  was  passed  subsequently  to  the  Act  30  &  31  Vict, 
c.  35.      It  refers   back   to  the  original  Vexatious   Indictments 
Act.     It  passes  over  in  silence  the  Act  30  &  31  Vict.  c.  35,  and 
by  that  silence,  we  contend,  it  entirely  excludes  the  right  to 
incorporate  the   provisions  of  the  latter  Act  with  the  Debtors' 
Act.     If,  however,  the  Act  30  &  31  Vict.  c.  35,  s.  1,  does  apply, 
then  it  is  important  aUo  to  notice  sect.  2  of  that  Act,  which 
empowers  the  Court  before  which  any  indictment  preferred  under 
the  provisions  of  sect.  2  of  the  Vexatious  Indictments  Act  (22 
&  23  Vict.  c.  17)  may  be  tried,  to  order  the  costs  of  the  defence 
to  be  paid  by  the  prosecutor  in  the  event  of  an  acquittal.     It  is, 
therefore,  important  that  the  recognizances  should  clearly  show 
who   is   the   prosecutor,   in   order   that   the    Court  may   know 
who   shall  pay  the  costs.      He  cited  Beg.   v.   Fuidge   (9  Cox 
C.  a430). 

Smith,  J. — ^That  is  an  authority  that,  in  the  present  state  of  the 
proceedings,  I  might  quash  the  counts  I  think  not  justified  by 
the  recognizances. 

Besley. — Undoubtedly  ;  but  the  Court  is  left  to  decide  which 
counts  are  justified  by  the  recognizances. 

Smith,  J. — ^My  present  impression  is  that  the  two  last  counts 
are  not  within  the  terms  of  the  recognizances.  Unless  Mr. 
Metcalfe  can  satisfy  me  that  the  Act  30  &  31  Vict.  c.  35,  s.  1^ 
appUes  they  must  be  quashed. 

Metcalfe. — I  quite  agree  to  thAt ;  unless  it  does  we  cannot 
support  these  counts,  but  it  does  so  apply.  That  section  provides 
that  the  provisions  of  the  1st  section  of  the  Vexatious  Indictments 
Act  (22  &  23  Vict.  c.  17)  "shall  not  extend  or  be  applicable  to 
prevent  the  presentment  to,  or  finding  by,  a  grand  jury  of  any 
bill  of  indictment  containing  a  count  or  counts  for  any  of  the 
offences  mentioned  in  the  said  Act,  if  such  count  or  counts  be 
such  as  may  now  be  lawfully  joined  with  the  rest  of  such  bill  of 
indictment,'^  &c.  The  Vexatious  Indictments  Act  is  absolutely 
controlled  and  must  be  read  by  the  light  of  this  provision.  Fro 
tanto  it  repeals  the  Vexatious  Indictments  Act.  It  provides  that 
the  Vexatious  Indictments  Act  shall  not  prevent  the  placing 
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RsQ.       before  a  grand  jury  of  any  count  in  the  indictment^  if  such  count 
^'  be  founded  on  the  facts  in  the  depositions. 

Smith,  J. — ^Yes,  there  is  no  doubt  that,  if  this  case  is  within 

1871.       the  1st  sect,  of  30  &  31  Vict.  c.  35,  I  must  say  whether  the 
MiBdan&a.        ^^^^^  »re  founded  on  the  facts  and  evidence  disclosed  in  the 
^Qfiashing    depositions.     Assuming  that  Act  applies,  what  do  you  say  as  to 
count  of     that  ?   Are  the  facts  in  the  depositions  ? 
wdiciment.        Metcalfe.— I  don't  think  my  friend  wiU  dispute  that. 

Sleigh. — Upon  that  I  shall  not  trouble  your  lordship.  I  shall 
probably  agree  with  my  friend  that  that  may  be  so. 

Metcalfe. — Then  I  may  take  it  that  it  is  the  opinion  of  the 
Court  that  all  the  counts  are  supported  by  the  facts  as  they 
appear  on  the  depositions  ? 

Sleigh, — ^Noj  I  don't  concur  in  that.  I  shall  point  out  that 
you  have  no  power  at  all  under  this  Act. 

Smith,  J. — That  is  the  only  point  in  issue,  whether  this  Act  for 
the  purposes  of  this  prosecution  under  the  Debtors'  Act,  1869, 
is  controlled  or  repealed  by  the  subsequent  Act. 

Metcalfe. — Quite  so.  I  submit  that  nothing  can  be  stronger 
than  the  words  of  the  section.  It  limits  the  effect  of  the  former 
Act,  which  is,  in  fact,  a  repealing  of  it  pro  tanto.  No  doubt,  if 
the  Act  30  &  31  Vict.  c.  35  had  not  been  in  existence  the  first 
Act  would  have  stood  unrepealed  and  unlimited;  but,  as  the 
second  Act  has  limited  the  first,  it  has  so  far  repealed  it,  and  it 
therefore  gives  power  to  the  prosecution  to  take  those  counts 
before  the  grand  jury. 

Sleigh  submitted  that  the  true  interpretation  of  30  &  31  Vict, 
c.  35,  s.  1,  was  that  an  indictment  may  now  be  preferred  in  respect 
of  any  charges  which  might  be  substantiated  by  the  evidence 
disclosed  on  the  depositions,  if,  in  the  opinion  of  the  Court,  those 
charges  are  such  as  may  be  lawfully  included  in  one  indictment. 

Smith,  J. — It  seems  to  me  that  the  second  part  of  that  section 
extends  much  wider  than  the  first.  It  means  that  nothing  shall 
be  applicable  to  prevent  the  finding  of  any  bill  of  indictment 
founded  upon  the  facts  disclosed  in  the  depositions.  The  Court 
might  consent  to  allow  counts  to  be  put  in  which  are  not  founded 
on  the  depositions.  My  own  view  is  that  these  two  parts  of  the 
section  are  distinct,  only  one  is  much  more  general  than  the 
other.  The  first  part  requires  that  the  counts  must  be  founded 
upon  the  facts  in  the  depositions,  otherwise  the  bill  ought  not  to 
be  preferred.  But  the  second  part,  which  relates  to  the  previous 
consent  of  the  Court  before  the  bill  goes  up  to  the  grand  jury, 
includes  counts  which  may  not  be  founded  on  such  facts.  There 
is  a  wider  and  a  larger  range,  therefore,  given  to  the  latter  than 
to  the  former  part  of  the  section.  However,  this  is  not  an 
application  under  the  latter  part  of  the  section  but  under  the 
former,  and  therefore  the  counts  may  now  be  lawfully  joined  with 
the  rest  of  the  indictment  if  they  are  founded  on  the  facts  and 
evidence  disclosed  in  the  depositions,  as  is  admitted  to  be  the 
case.     It  is  impossible  to  say  that  there  is  not  some  doubt  on  the 
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question  whether  the  1st  section  of  the  Act  30  &  31  Vict.  c.  35^        Rao. 
is  to  be  read  with  the  Vexatious  Indictments  Act  for  the  pur-  •' 

poses  of  the  18th  section  of  the  Debtors'  Act,  1869,  but,   on        ." 

the  whole,  I  think  I  shall  hold  for  the  purposes  of  to-day  that  it        1871, 
is  included.    As  Mr.  Metcalfe  puts  it,  the  Vexatious  Indictments  j^ — 
Act  is,  to  a  certain  extent,  repealed  by  the  Act  30  &  81  Vict.    ^Qfuuking 
c.  35,  s.  1.     If  so  they  must  be  read  together.     I  can't  say  there      count  of 
is  not  a  doubt  upon  it ;  but,  for  the  purposes  of  to-day,  I  shall  so    *«<'*ctoi«nf. 
decide,  and  shall  hold  that,  within  the  last-mentioned  Act,  the 
third  and  fourth  counts  are  founded  on  the  facts  appearing  in  the 
depositions,  and  may  lawfully  be  joined.     With  regard  to  the 
fourth  count,  I  think   that  is  too   general,   and  ought  to   be 
quashed. 

Fourth  count  of  indictment  quashed  accordingly. 

The  trial  of  the  case  upon  the  first  three  counts  of  the  indict- 
ment then  proceeded  before  the  Common  Serjeant. 

It  appeared  from  the  evidence  of  the  prosecutor,  John  Bead,  a 
potato  merchant  carrying  on  business  at  Blackpool,  Lancashire, 
that  he  had  done  business  for  some  years  with  the  defendant,  who 
resided  in  the  Galedonian-road,  London.  On  the  9th  of  May  then 
last  a  balance  of  30Z.  Is.  6d,  was  due  to  prosecutor  from  defendant 
for  potatoes  previously  supplied.  On  that  date  prosecutor  received 
a  telegram  from  defendant,  in  consequence  of  which  a  further 
quantity  of  18  tons  19  cwt.  of  potatoes,  value  107Z.  odd,  was  sent 
to  defendant  on  different  occasions  between  that  date  and  the  14th 
of  May,  a  truck -load  at  a  time.  On  the  12th  of  May  prosecutor 
received  from  defendant  a  cheque  for  30Z.  (the  order  referred  to 
in  the  third  count  of  the  indictment),  in  part  payment  of  the  old 
balance  of  30i.  Is.  6d.  This  was  paid  into  prosecutor's  bankers 
on  the  same  day,  and  returned  dishonoured  on  the  19th  of  May. 
Before  the  return  of  this  cheque  prosecutor  received  a  letter  from 
defendant,  in  consequence  of  which  he  sent  him  1 7  tons  more  of 
potatoes,  value  lOOZ.,  and  on  the  20th  of  May  received  another 
cheque  from  defendant  for  lOOZ.,  which  was  returned  dishonoured 
on  the  25th  of  May.  Prosecutor  then  deposed:  "I  should  not 
have  allowed  my  potatoes  to  go  if  I  had  known  the  cheques  would 
have  been  dishonoured,  or  if  I  had  known  the  30Z.  cheque  would 
have  been  dishonoured ; ''  although,  as  will  be  observed  from 
the  above  statement  of  his  evidence,  it  appeared  that  the  greater 
part  of  the  first  lot  of  potatoes  had  been  sent  off  before  the  arrival 
of  the  301.  cheque. 

The  circumstances  under  which  the   defendant  obtained  the 

Jotatoes  mentioned  in  the  second  count  from  the  prosecutor, 
onathan  Bead  (a  brother  of  the  other  prosecutor,  also  carrying 
on  business  as  a  potato  merchant  at  Blackpool,  but  separately  on 
his  own  account),  were  similar  to  those  above  detailed,  except 
that,  in  this  case,  all  the  potatoes  had  been  sent  off  by  prosecutor 
before  any  cheque  was  received  by  him  from  defendant.  This 
prosecutor  also  had  done  business  with  defendant  for  some  years. 
From  the  evidence  of  the  defendant's  banker  it  appeared  that 
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Bbo.        defi^dant  had  liad  a  banking  account  for  some  years^  which  was 

^'  still  open  in  the  month  of  May  in  question^  although  overdrawn. 

"^        Defendant  had  at  different  times  been  permitted  to  overdraw  his 

187L        account,  and  been  charged  interest  for  it.    At  times  that  over- 

^^ —        draft  amounted  to  several  huhdreds  of  pounds,  which  was  after- 

-^olaMw    w^'^^s  honourably  replaced  by  him — at  one  time  to  the  extent  of 

count  of     between  900Z.  and  lOOOZ.     It  was,  however,  against  the  rules  of 

indictmenL    the  bank  to  have  overdrawn  accounts  at  all ;   and,  on  the  18th  of 

April,  1870,  the  manager  had  written  to  defendant,  requesting 

him  not  to  draw  cheques  unless  he  were  prepared  to  meet  the 

same  on  presentation ;  and  in  fact  several  cheques  were  returned 

to  defendEkut  unpaid,  both  before  and  after  the  date  of  that  letter. 

Other  evidence  having  been  given, 

Sleigh  submitted,  on  flie  authority  of  Beg,  v.  Boyd  (5  Oox  C.  C. 
502),  that  there  was  no  case  to  go  to  the  jury. 

Metcalfe  did  not  rely  upon  the  count  for  false  pretences,  but 
contended  that  there  was  evidence  for  the  jury  that  the  defendant 
obtained  the  goods  not  intending  to  treat  them  in  the  ordinary 
course  of  business,  and  not  intending  to  pay  for  them. 

The  Common  Sebjbakt  could  not  say  that  there  was  no  evidence, 
but  was  of  opinion  that  there  was  really  none  that  the  defendant 
obtained  the  goods  under  a  felse  pretence  of  carrying  on  business 
in  the  ordinary  course  of  trade ;  but  the  case  shoidd  proceed  if 
the  jury  desired  it. 

The  jury,  however,  stated  that  they  had  made  up  their  minds, 
and  found  the  defendant 

Not  guilty. 
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CENTRAL  CRIMINAL  COURT. 

Ma/rch  1,  1871. 

(Before  the  Right  Hon.  Russell  Gubney^  Esq.,  the  Recorder.) 

Reg.  v.  Martha  ToBPBY.(a) 

Feme  covert — Crime  com/m/itted  by — Ooerdcm. 

The  doctrine  of  coercion,  as  applicabh  to  a,  crime  committed  by  a 
married  wom^an  in  the  presence  of  her  husband,  only  raises  a 
disputable  preswmption  of  law  in  her  favov/r,  which  is  in  all  cases 
capable  of  being  rebutted  by  the  evidence. 

This  disputable  presumption  of  law  exists  in  misdemea>nours,  as 
well  as  in  felonies,  and  the  question  for  the  jv/ry  is  the  same  in 
both  cases. 

The  doctrine  in  question  applies  to  the  crime  of  robbery  with 
violence. 

Semble :  Where  a  mam,  and  womam,  are  indicted  together  for  a  joint 
crime,  and  it  appears  from  the  evidence  for  the  prosecution  that 
they  had  lived  together  for  some  months  as  husband  and  wife, 
having  with  them  an  infant  who  passed  as  their  child,  it  is  not 
necessa/ry  for  tlie  woman  to  give  etridence  of  her  ma/rriage  in 
order  to  entitle  her  to  the  benefit  of  the  doctrine  of  coercion, 
although  the  indictment  does  not  describe  her  as  a  married 
woman, 

MARTHA  TORPEY  was  indicted,  with  one  Michael  Torpey, 
for  a  robbery  with  violence  committed  by  them  together 
upon  James  Unett  Parkes,  and  stealing  from  his  person  two 
^mond  necklaces  and  other  articles  of  jewellery^  the  goods  of 
William  Henry  Ryder. 

The  second  count  of  the  indictment  described  the  goods  as 
being,  at  the  time  of  the  robbery,  in  the  poBseasion  and  under  the 
control  of  the  said  J.  U.  Parkes. 

The  third  count  charged  both  prisoners  with  feloniously 
receiving  the  property,  knowing  it  to  have  been  stolen. 

The  male  prispner  was  not  in  custody,  and  the  female  prisoner 
was,  therefore,  tried  alone.  In  the  gaol  calendar  she  was  described 
as  a  married  woman,  but  this  did  not  appear  on  the  face  of  the 
indictment,  which  contained  no  description  of  either  prisoner. 

(a)  Reported  by  Edwabd  T.  E.  Bklet,  Esq.,  Barri8ter-«t-lAW. 


TOBPET. 
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Bw.  Metcalfe  and  Straight  for  tlie  prosecution. 

^^  Montagu  Williams  cuad  Horace  Brown  for  the  defence. 

The  facts  of  the  case^  as  appearing  from  the  evidence^  were  as 
187L       follows : — 

The  prosecutor  was  an  assistant  to  Messrs.  London  and  Ryder, 

^'^erdon.  jowellers,  of  New  Bond-street.  On  the  12th  of  January  last, 
in  consequence  of  an  order  given  to  his  employers,  he  went  with 
some  jewellery  to  the  value  of  over  5000Z.  to  a  house,  No.  4,  Upper 
Berkeley-street,  W.  He  reached  the  house  about  half-past  five 
o^clock  in  the  evening,  and  the  door  was  opened  by  Michael 
Torpey,  who  had  given  the  order  for  the  jewellery  at  the  shop. 
Michael  Torpey  apologised  for  the  absence  of  the  servant ;  asked 
prosecutor  to  leave  his  hat  in  a  room  on  the  ground  floor,  and 
then  to  follow  him  (Torpey)  to  the  drawing-room.  There  they 
were  joined  by  the  prisoner,  Martha  Torpey,  and  prosecutor  took 
out  of  a  bag  part  of  the  jewellery,  and,  placing  it  on  the  table, 
began  to  show  it  to  the  two  prisoners,  keeping  the  remainder  of 
the  jewellery  in  his  bag  under  the  table.  The  two  prisoners  were 
together  on  the  other  side  of  the  table,  and  as  they  examined  the 
jewels  the  value  of  each  article  was  explained. 

The  male  prisoner  admired  a  necklace  worth  llOOZ.,  and  said 
he  should  like  to  have  either  that  or  one  valued  at  570Z.,but  that 
he  thought  he  should  like  to  consult  his  wife^s  sister  before  a 
decision  was  come  to.  He  told  the  female  prisoner  to  call  her 
sister,  and  she  left  the  room  apparently  for  that  purpose.  The 
male  prisoner  continued  standing  at  the  table  in  the  same  position 
as  before,  and  prosecutor  remained  with  his  back  to  the  door. 
In  about  a  couple  of  minutes  the  female  prisoner  returned,  and 
said  that  her  sister  would  be  there  directly.  She  then  came 
quietly  behind  prosecutor,  and  placed  a  handkerchief  saturated 
with  something  over  his  face  and  mouth,  whilst  the  male  prisoner 
rushed  at  him  and  clasped  him  round  the  arms  in  front.  They 
struggled  together  for  two  or  three  minutes,  the  female  prisoner 
constantly  applying  the  handkerchief  to  prosecutor's  face,  who, 
after  a  short  time,  became  unconscious,  and  was  forced  by  the 
prisoners  on  to  a  sofa. 

On  returning  to  complete  consciousness  prosecutor  found  him- 
self lying  on  the  sofa,  bound  with  straps.  Both  prisoners  had 
then  left  the  house,  taking  with  them  all  the  jewellery  which  had 
been  placed  on  the  table,  except  a  small  gold  chain. 

The  house  in  Berkeley-street  had  been  taken  at  a  weekly  rent 
by  the  male  prisoner  from  a  house  agent,  to  whom  he  represented 
his  name  as  Tyrrell,  and  gave  a  reference  to  an  hotel-keeper  at 
Bath.  The  reply  to  the  reference,  in  consequence  of  which  the 
male  prisoner  was  allowed  to  engage  the  house,  was  as  follows  : 

"  Bath,  Royal  Hotel, 

"LelO  Jan.,  1871. 
"  M.  de   Madaillon    (being  imperfectly  acquainted  with   the 
English  language)  has  requested  me  to  acknowledge  and  reply  to 
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your  letter.  We  have  known  Mr.  Tyrrell  for  some  years  in  Paris,         Rao 
and  I  have  no  hesitation  in  assuring  you  that  any  engagement      .  ^* 

into  which  he  may  enter  with  you  will  be  honouraby  fulfilled.  ' 

"  I  am  faithfully  yours,  1871. 

"  Emily  db  Madaillon.'^      ^    — 

Femt  covert' 
Coercion, 

This  letter  was  proved  to  be  in  the  handwriting  of  the  female 
prisoner. 

On  the  afternoon  of  the  robbery  both  prisoners  arrived  at  the 
house  in  Berkeley-street  in  a  cab ;  they  had  no  luggage.  Shortly 
afterwards  the  only  servant  in  the  house  was  sent  out  by  the 
female  prisoner  with  a  letter  directed  to  some  fictitious  Miss 
Pearson  at  Tulse-hill,  and  the  servant^s  unsuccessful  search  for 
this  person  kept  her  fully  occupied  until  after  the  robbery  had 
been  completed.  On  her  return  the  house  was  in  the  possession 
of  the  police.  The  direction  on  the  envelope  of  this  letter  was 
also  proved  to  be  in  the  handwriting  of  the  female  prisoner. 

The  two  prisoners  had  been  living  together  as  husband  and 
wife  since  the  month  of  June  previously  at  the  house  of  a  Miss 
Pitt  at  Leamington.  They  had  with  them  an  infant  whom  they 
treated  as  their  child.  On  the  9th  of  January  the  male  prisoner 
went  to  London.  On  the  11th  the  female  prisoner  received  two 
telegrams  at  Leamington.  On  the  morning  of  the  12th  (the  day 
of  the  robbery)  she  left  for  London,  stating  that  she  might  not 
return  that  evening,  in  which  case  she  would  send  a  telegram. 
On  the  evening  of  the  12th  Miss  Pitt  received  a  telegram  from 
her,  and  about  two  o^clock  on  the  morning  of  the  13th  both 
prisoners  returned  together,  and  the  male  prisoner  left  in  a  day 
or  two  and  went  abroad,  leaving  the  female  prisoner  at  Leaming- 
ton, where  she  was  shortly  afterwards  apprehended. 

On  the  15th  of  January  a  relative  of  the  female  prisoner 
received  from  her  a  parcel  (containing  part  of  the  stolen  property) 
with  a  letter,  asking  the  former  to  take  charge  of  the  parcel  for  a 
time.  This  letter  also  was  in  the  handwriting  of  the  female 
prisoner. 

Metcalfe,  in  opening  the  case  to  the  jury^  said  the  question  which 
would  be  raised  by  the  defence  would  be  whether  the  prisoner 
had  acted  under  the  coercion  of  her  husband.  The  doctrine  of 
coercion  had  been  to  some  extent  misunderstood  in  some  of  the 
earlier  cases  quoted  in  books  of  law ;  but  in  these  days  of  civilisa- 
tion a  different  construction  was  put  upon  it.  The  question  the 
jury  would  have  to  consider  was,  whether  the  woman  acted  under 
the  coercion  and  influence  of  her  husband  in  such  a  way  as  to 
free  her  from  all  liability,  or  whether  she  herself  committed 
certain  acts  of  violence  of  her  own  will  and  accord,  which 
rendered  her  clearly  liable  for  the  consequences.  Whilst  there 
was  a  strong  presumption  in  favour  of  a  married  woman  that  she 
had  acted  under  the  influence  of  her  husband,  that  was  very 
easily  to  be  rebutted  by  showing  that  she  took  active  steps 
towards  the  perpetration  of  the  crime.      For  instance,  letters 
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Rbo.       might  be  written  by  ber  independently  of  the  will  of  ber  bosband 

V.         (as  was^  be  submitted^  tbe  case  here)^  and  tbat  would  take  ber 

ToBPT.      2Lwa,j  firom  bis  influence  and  control.     In  this  case  the  prisoner 

1871.       committed  tbe  first  act  of  violence  by  placing  tbe  handkerchief 

over  tbe  face  of  the  assistant^  whilst  her  husband  completed  the 

^*cS«!^^^  act  and  stole  the  jewellery.  There  was  nothing  to  show  that  he 
compelled  ber  to  commit  an  act  of  violence^  or  that  she  was 
under  his  coercion  at  the  time. 

Williams  submitted  there  was  no  case  to  go  to  the  jury.  The 
prisoner  was  undoubtedly  a  married  woman^  and  no  question  would 
arise  as  to  tbat — indeed,  the  case  for  the  prosecution  was  so  opened 
to  the  jury  by  Mr.  Metcalfe ;  and  he  should  ask  whether,  con- 
sidering the  law  as  defined  by  the  different  authorities,  she  was 
not  entitled  to  an  acquittal.  The  prisoner,  to  all  appearance,  was 
acting  under  coercion ;  she  was,  in  fact,  under  the  influence  and 
control  of  her  husband,  and  therefore  was  not  responsible  for  her 
conduct.  He  referred  to  tbe  case  of  Reg.  v.  Onise  (8  0.  &  P.  541, 
and  2  Moody  C.  C.  53),  and  the  various  cases  there  cited, 
including  particularly  that  of  Beg.  v.  Archer  (1  Moody  0.  0.  143) 
as  an  authority  for  tiie  proposition  that,  even  if  tbe  woman  bad 
been  proved  to  have  taken  a  more  active  part  than  her  husband, 
she  would  not  be  Uable  to  be  convicted  of  this  charge,  but  would 
be  absolved  on  the  ground  of  control. 

The  Beoobdeb  overruled  the  objection,  and  the  case  was 
ordered  to  proceed. 

Metcalfe  argued  that  if  the  woman  committed  an  act  voluntarily, 
such  as  writing  the  letter  of  reference,  she  was  responsible,  and 
was  punishable  just  the  same  as  if  she  were  a  feme  sole. 

Miss  Pitt,  being  recalled,  said  that  the  male  prisoner  was  away 
from  Leamington  for  several  days,  and  might  not  have  been  in 
company  with  the  female  prisoner  at  the  time  the  letter  of 
reference  was  written. 

Williams  said  that  letter  was  dated  from  Bath.  There  was  no 
evidence  to  prove  that  the  female  prisoner  was  ever  there. 

Straight  said  that  it  was  perfectly  clear  that,  in  cases  where 
violence  was  used,  the  wife  was  as  responsible  as  the  husband. 

Tbe  Beoobdeb. — It  is  perfectly  clear  tbat  the  presence  of  the 
husband  raises  only  a  primd  facie  presumption,  which  is  capable 
of  being  rebutted  by  the  evidence  in  particular  cases. 

Williams  then  addressed  the  jury  upon  the  question  whether 
on  the  facts  proved  the  prisoner  was  acting  under  her  husband's 
control  or  not. 

The  Beoobdeb,  in  summing  up  the  case,  told  the  jury  tbat  they 
must  not  suppose  they  were  called  upon  to  come  to  a  different 
conclusion  in  this  case,  in  consequence  of  the  absence  of  the 
husband,  firom  that  which  they  would  otherwise  have  come  to. 
He  had  to  lay  down  the  law  to  them  precisely  in  tbe  same  way  as 
if  the  husband  were  then  standing  by  the  side  of  the  accused. 
The  presumption  of  law  was  that  if  an  act  of  dishonesty  were 
committed  by  a  wife  in  the  presence  of  ber  husband,  she  was 
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acting  under  liis  control  and  'coercion ;   but  that  presumption        rbo. 
might  be  rebutted  by  acts  otherwise  committed  by  her.     The      ^     »• 

auestion  for  their  consideration  was,  whether  the  part  taken  by      Tokpjbt. 
lie  prisoner  showed  that  she  was  exercising  her  own  free  will,        i87i. 

and  was  not  coerced  by  her  husband  at  the  time.     He  then        

referred  to  the  evidence,  and  observed  that,  with  respect  to^^^^^J^'" 
sending  the  letter  of  reference  to  the  house  agent,  and  the  one 
by  the  servant  to  Tulse-hiU,  it  certainly  had  not  been  proved  that 
the  husband  was  present  on  either  of  those  occasions.  K,  in  the 
opinion  of  the  jury,  the  woman  was  acting  under  coercion  and 
control,  the  balance  of  authority  was  in  her  favour,  and  she  would 
be  entitled  to  an  acquittal.  The  cases,  however,  were  not  unani- 
mous on  the  subject.  He  must  object  to  the  doctrine  that  a  wife 
was  always  bound  to  obey  the  dictates  of  her  husband.  A  woman 
certainly  was  not  to  do  a  wicked  act  simply  because  her  husband 
directed  her  to  do  it.  The  simple  question  was,  aye  or  no,  did 
the  jury  believe  that  the  woman,  either  in  procuring  the  hand- 
kerchief and  forcinff  it  upon  the  prosecutor^s  mouth,  or  in  writing 
the  letters  and  sending  the  servant  to  Tulse-hill,  or  in  any  other 
act  done  by  her,  was  exercising  an  independent  will,  or  was  she 
acting  throughout  under  her  husband^s  coercion. 

The  jury  returned  the  following  verdict : — "  We  are  of  opinion 
that  the  whole  matter  was  pre-arranged  by  the  husband,  and 
that  the  prisoner  acted  under  his  coercion  and  control  at  the 
time/' 

Not  guilty. 

Metcalfe  said  there  were  other  indictments  against  the  prisoners; 
one  was  for  the  misdemeanour  of  an  assault  upon  the  prosecutor, 
occasioning  him  actual  bodily  harm,  and  he  proposed  to  proceed 
with  that  case. 

Williamis  urged  that  if  evidence  were  given  on  this  indictment 
the  same  point  would  arise. 

Metcalfe  contended  that  Hawkins  and  other  text  writers  drew 
a  distinction  on  this  point  between  cases  of  felony  and  cases  of 
misdemeanour  only.  Indeed,  this  distinction  was  drawn  in  the 
case  of  Reg.  v.  Oruse,  already  cited. 

WUUams  contended  that  no  such  distinction  existed.  He 
referred  to  Beg,  v.  Price  (8  0.  A  P.  19),  where  the  acquittal  of  a 
woman  was  directed  who  had  been  jointly  indicted  with  her 
husband  for  a  misdemeanour  in  unlawfully  uttering  counterfeit 
coin. 

The  RsooBDiB  (after  consulting  Mr.  Baron  Bramwell)  stated 
that  he  should  have  to  leave  this  case  to  the  jury  in  the  same  way 
as  the  last,  whereupon 

Metcalfe  said  he  should  not  offer  any  evidence. 

Not  guiUy. 
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COURT  OF  CRIMINAL  APPEAL. 

Jamuxry  28^  187). 

(Before  Boyill^  C.  J.^  Channbll,  B.^  Willbs^  J.^  Btles^  J.^  and 

PiaoTT,  B.) 

RsG.  V.  London,  (a) 

Perjvry'-^IndictTnent — Evidenee. 

An  indictment  for  perjury  charged  thai  prisoner  swore  on  a  plaint 
in  the  Oownhf  Court  for  the  price  of  coals  obtained  on  credit  at 
different  times,  in  which  it  was  a  material  question  whether  or 
not  the  prisoner  had  received  any  coals  on  credit  from  P.,  either 
on  accov/nt  of  himself  or  A.,  "thai  he  had  never  received  any  coals 
on  credit  fi'om  P.,  either  on  account  of  himself  or  A, :" 

Held,  thai  the  allegation  in  the  indictment  was  not  too  general, 
although  no  specific  instance  was  averred  in  which  ths  prismier 
had  received  coals  on  credit  from  P. 

At  the  trial  the  prisoner  was  asked  three  or  four  times  by  the  advo- 
cate a/nd  judge  whether  he  did  at  any  time,  either  on  his  own 
OfCC&wnt  or  that  of  A,,  have  amy  coals  on  credit  from  P.,  to  which 
the  prisoner  always  answered,  "  I  did  not" 

Held,  that  the  prisoner's  aitention  wa^  sufficiently  called  to  the 
subject  so  as  to  found  a  charge  of  perjury  upon  the  answer, 
although  ru)  distinct  transactions  on  credit  were  suggested  to  Mm 
during  his  examination, 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Common 
Serjeant  of  the  City  of  London. 
At  a  session  of  the  Central  Criminal  Court  held  on  Monday^ 
the  9th  of  January^  1871^  William  London  was  tried  before  me  on 
an  indictment  for  perjury^  which  alleged  that  an  action  against 
Hannah  London^  at  the  suit  of  Michael  Pass,  was  tried  in  the 
Lambeth  County  Court  on  the  6th  of  December,  1870,  and  that 
upon  the  trial  of  that  action  the  said  William  London  appeared  as 
a  witness,  and  was  duly  sworn,  &c. ;  and  that  upon  the  said  trial 
of  the  action  it  became  and  was  a  material  question  whether  or 
not  he  the  said  William  London  had  received  any  coals  on  credit 
from  the  said  Michael  Pass  on  account  of  the  said  H.  London, 
and  whether  he  the  said  William  London  had  received  any  coals 
on  credit  from  the  said  Michael  Pass,  either  on  account  of  himself 
or  the  said  H.  London,  and  that  while  it  was  so  material  he  the 

(a)  Reported  by  Jobn  TaoxrsoK,  Ebc^.,  Barrister^ait-Law. 


CBIMINAL  LAW  CASES.  51 

said  William  London  wilfully^  falsely^  and  comipily  swore  upon        Rbq. 
the  trial  of  the  said  action^  "  that  he  had  never  received  any  coak  v- 

on  credit  from  the  said  Michael  Pass^  either  on  account  of  himself     ^"^''' 
or  his  mother,  the  said  H.  London/'  •      1871. 

OolKns,  on  behalf  of  the  defendant,  objected,  upon  the  authority     -JT" 
of  the  case  of  Beg.  v.  Stohdy  (1  P.  &  P.  518),  that  a  general  j^^, 
allegation  such  as  that  made  by  the  defendant,  and  averred  in     Evidence. 
the  indictment,  was  not  suiB&ciently  precise  to  found  or  support 
an  indictment  for  perjury,  and  that  the  whole  of  the  defendant's 
evidence  should  have  been  set  out  and  proved. 

I  overruled  the  objections,  and  the  defendant  was  found  guilty. 
I  deferred  sentence,  and  discharged  the  defendant  on  recogni- 
zance with  sureties  for  his  appearance  to  receive  judgment,  and 
in  deference  to  the  decision  of  the  learned  Judge  in  Stolady'a 
case,  reserved  for  the  consideration  of  the  Court  for  Crown  Cases 
Reserved  the  questions  raised  as  above  by  the  defendant's  counsel. 

The  following  is  a  copy  of  the  evidence  given  before  me  on  the 
trial  for  perjury.  Thomas  Chambebs, 

Common  Serjeant  of  London. 

Henry  Devereaux  Pritchard,  high  bailiff,  Lambeth  County 
Court,  saith:  I  produce  certified  copies  of  the  proceedings  in 
P(M8  V.  London  (put  in).  I  have  also  the  original  summons  and 
papers  annexed.  Judgment  for  defendant.  No  person  would 
be  examined  without  being  sworn. 

Cross-examined:  I  don't  remember  anything  about  the  case. 
Elworthy  (attorney)  appeared  for  plaintiff.  Defendant's  daughter 
appeared  for  her. 

John  Mason,  usher,  Lambeth  County  Court,  said  :  I  know 
defendant  by  sight ;  I  remember  the  adjourned  hearing  of  Pass  v. 
London.    I  saw  defendant  in  the  witness  box.     I  believe  he  was 

V 

sworn,  but  don't  remember  it.  I  heard  him  asked,  '^  Did  you 
ever  have  any  coals,  either  on  your  own  account  or  your  mother's, 
on  credit  ?  "  He  answered  in  the  negative.  The  question  was 
repeated,  and  he  denied  it  again. 

Cross*examined :  The  attorney  said, ''  Will  you  swear  you  never 
had  any  coals,"  &c.  The  questions  I  have  mentioned  were  not  the 
only  questions  put.  The  question  may  have  been,  ''Will  you 
swear  that  neither  you  nor  your  mother  had  these  coals  on 
credit?" 

Joseph  Wilson,  coal  merchant,  13^,  High-street,  Yauxhall, 
foreman  to  Pass  &  Co.,  or  manager:  Had  the  sole  control  of 
everything.  I  frequently  saw  the  defendant  on  the  premises 
ordering  coals.  He  generally  bought  coals  for  cash,  but  he  has 
ordered  them  on  credit.  Coals  ordered  are  entered  on  a  ticket, 
of  which  there  is  a  duplicate,  and  upon  which  it  appears  whether 
or  not  the  coals  are  paid  for.  I  saw  this  ticket  of  the  21st  of 
March  handed  to  defendant.  It  was  made  out  by  the  ticket  boy. 
I  see  by  it  that  the  coals  were  not  paid  for.  I  was  present  at  the 
transaction.    I  said  to  defendant,  "  How  is  it,  as  you  generally 

x2 
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Rjw.       pay  cash^  thete  are  notlniihstandiiig  several  instances  of  your  not 

^'         payiiig ?  "     He  said,  "  My  mother  is  not  always  in  the  way;  but 

^"^''-      I  will  call  and  settle  them  altogether/'    He  had  no  credit  after 

1871.       the  21st  of  March.     The  tickets  were  entered  in  the  day-book  in 

-": —        the  usual  course  of  business,  and  the  entries  therein  tally  with  the 

In^tment—  tickets.    The  coals  supplied  on  the  21st  of  March  have  never 

Evidence,     been  paid  for.     I  frequently  spoke  to  defendant  on  the  subject  of 

the  claim  made  against  his  mother.     I   said,  ''Your  mother 

repudiates  the  debt,  and  says  it  is  owing  by  you.''     He  said, 

"  My  mother  gave  me  the  money  to  pay,  but  I  have  spent  it ; '' 

and  he  has  repeatedly  promised  to  pay  it,  or  a  portion  of  it,  but 

has  not  kept  his  word.     I  was  present  at  the  court  on  the  6th  of 

December,  and  heard  defendant  examined.     I  saw  him  sworn.    I 

heard  him  asked,  ''Did  you  at  any  time,  either  on  your  own 

account  or  that  of  your  mother,  have  any  coals  on  credit."     He 

said,  "  I  did  not ; "  a  direct  negative.   The  question  was  repeated, 

same  words,  and  he  denied  again.     The  judge  put  the  question 

first,  and  he  denied  it.     When  the  answers  were  repeated  the 

attorney  said,  "  I  can't  carry  the  case  any  fiirther.'* 

Cross-examined :  "  Will  you  swear  that  neither  you  nor  your 
mother  had  these  coals  on  credit?"  was  not  the  question.  There 
is  a  cash-book.  Davis  keeps  the  day-book.  The  judge  did  not 
say  the  books  were  badly  kept.  The  books  were  not  produced. 
He  said  our  system  of  doing  business  was  irregular.  I  don't 
think  I  mentioned  about  prisoner's  saying  he  had  had  the  money 
and  spent  it  before  to-day.     I  never  told  my  attorney. 

Be-examined  by  me :  The  prisoner  promised  to  pay  fifty  times 
over. 

Oeorge  Davis  saith :  I  was  in  the  employ  of  Pass  &  Co.  I 
often  saw  defendant  on  the  premises  ordering  coals.  I  wrote  out 
tickets — all  these — ^and  I  himded  them  to  defendant.  If  the  coals 
are  paid  for,  "  paid  "  is  put  on  the  ticket :  some  of  these  (three) 
are  marked  "paid,"  the  rest  not;  and  they  all  tally  with  the 
counterfoils.  Defendant  had  goods  on  credit  and  for  cash  on  the 
same  day  sometimes.  He  generally  paid  cash,  but  on  several 
occasions  he  had  credit.  I  often  heard  Wilson  ask  defendant, 
and  I  have  asked  defendant  himself  for  payment,  and  he  made  an 
excuse  he  would  pay  next  week ;  once  he  said  he  was  going  to 
see  an  aunt  and  he  would  get  some  money,  and  he  would  pay 
when  he  came  back.  We  gave  credit  to  the  mother.  I  deUvered 
an  account  to  her. 

Cross-examined :  I  took  all  the  money.  We  had  accounts  with 
defendant  and  his  mother.  Wilson  started  in  business  on  his  own 
account  in  September.  Pass  took  money  for  coals  and  handed  it 
to  me. 

James  Strickland  saith :  I  was  foreman  and  weigher  to  Pass 
and  Co.  I  have  seen  defendant  purchasing  coals  many  times  ;  a 
ticket  was  brought  to  me  for  delivery  of  coals,  and  I  entered  the 
barge  or  wharf  upon  it.  K  "  paid  "  was  not  on  the  ticket  I  used 
to  say,  "  Well,  Bill,  credit  again  ?  "  and  he  used  to  say,  "  Yes, 
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you  b  y  fool;'^  that  happened  several  times.  Defendant 
never  paid  me  for  any  coals  on  the  days  named.  If  he  paid  me  I 
always  put  ''paid"  on  the  ticket.  At  the  County  Court  defendant 
was  asked  if  he  had  ever  heA  any  credit  for  himself  or  his  mother. 
He  said  "  No/^  and  was  asked  several  times  and  made  the  same 
answer. 

Cross-examined:  He  may  have  had  credit  from  fifty  to  one 
hundred  times  for  himself  or  his  mother  during  three  years.  The 
question  was  ''  any  coals/'  not  "  these  coals." 

Thomas,  for  the  prisoner. — ^The  objection  taken  at  the  trial  was 
well  founded.  In  Beg.  v.  Stolady  it  was  held  that  it  is  not  a 
sufficiently  precise  allegation  upon  which  to  found  an  indictment 
for  perjury  that  the  prisoner  swore  that  a  certedn  event  did  not 
happen  between  two  fixed  dates^  his  attention  not  having  been 
called  to  the  particular  day  upon  which  the  transaction  was 
alleged  to  have  taken  place.  [Bovill,  C.J. — ^The  word  "  allega- 
tion" in  the  marginal  note  in  that  case  does  not  mean  the 
allegation  in  the  indictment^  but  what  took  place  at  the  former 
trial.]  Here  the  prisoner's  attention  should  have  been  called 
to  the  occasion  on  which  he  was  alleged  to  have  bought  coals  on 
credit^  and  the  mere  general  auestion  and  denial  was  not  sufficient. 
So  in  Rex  v.  Hepper  (1  Car.  &  P.  608),  where  an  insolvent  debtor 
had  sworn  that  his  schedule  contained  a  fuU,  true,  and  perfect 
account  of  all  debts  owing  to  him  at  the  time  of  his  petitioning 
for  his  discharge,  it  was  held  that  an  assignment  of  perjury  on 
that  oath  stating  that  whereas  in  fact  the  said  schedule  did  not 
contain  a  full,  true,  and  perfect  account,  &c.,  is  too  general, 
and  that  it  ought  to  have  stated  what  debts  he  was  charged 
ivith  omitting.  In  an  indictment  for  false  pretences  a  similar 
general  form  of  allegation  has  been  held  bad :  {Rex  v.  Perrott, 
2  M.  &  S.  379.) 

Thome  Oole,  for  the  prosecution,  was  not  called  upon. 

Bovill,  C.J. — ^We  are  all  of  opinion  that  this  conviction  was 
good.  The  first  question  is  upon  the  form  of  the  indictment,  that 
is  sufficient  in  our  opinion.  Meg.  v.  Stolady  does  not  interfere  with 
our  decision.  The  second  point  is  whether  the  attention  of  the 
prisoner  was  sufficiently  called  to  the  transaction  he  was  being 
questioned  about,  and  we  are  all  of  opinion  that  it  was  amply 
called  to  it,  even  if  the  second  point  has  been  reserved  for  us. 

WiLLBS,  J. — We  do  not  intend  to  overrule  what  Pollock,  C.B., 
said,  that  the  attention  of  a  witness  ought  to  be  called  to  the 
point  upon  which  his  answer  is  supposed  to  be  erroneous  before 
a  charge  for  perjury  can  be  founded  upon  it.  Mr.  Graves,  in  his 
last  edition  of  Bussell  on  Crimes,  makes  some  observations  on 
Reg,  V.  Stolady,  which  are  in  accordance  with  the  judgment  of 
the  Lord  Chief  Justice. 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 

Attorney  for  the  prosecution,  Elworthy, 

Attorney  for  the  prisoner,  8.  N.  Cooper, 


V, 

London. 

1871. 

Perfttrjf — 

Indictment — 

JEmdence. 
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COURT  OF  CRIMINAL  APPEAL. 

AprU  22,  1871. 

(Before  Bovill,  C.  J.,  Mabtin,  B.,  Bramwell,  B.,  Btlss,  J.,  and 

Blackburn,  J.) 

Reg.  v.  THOMAN.(a) 

Indictment — Mcdicioiis  injury — Statement  of  the  amownt  of  damage 

done. 

In  an  indictment  under  24  ^  25  Vict,  c,  97,  a.  51,  for  malidoiufly 
damaging  personal  property,  the  damage  exceeding  hi,,  it  is  not 
necessary  to  allege  the  value  of  each  article  injwred,  hut  only  that 
the  amount  of  the  da/mage  done  to  the  several  a/rtides  exceeded  hi. 
in  the  aggregate. 

/^ASE  reserved  for  the  decision  of  this  Court. 

At  the  General  Quarter  Sessions  of  the  Peace  holden  by 
adjournment  at  St.  Mary,  Newington,  in  and  for  the  county  of 
Surrey,  oh  Monday,  the  6th  of  February,  1871,  Margareth 
Thoman  was  tried  and  convicted  upon  the  following  indictment : 

Surrey. — ^The  jurors  for  our  lady  the  Queen  upon  their  oath 
present,  that  Margareth  Thoman,  on  the  30th  of  January,  1871, 
in  and  upon  three  frocks,  six  petticoats,  one  flannel  petticoat,  one 
flannel  vest,  one  pinafore,  one  jacket,  one  pair  of  knickerbockers, 
one  flannel  night-gown,  one  wooUen  cape,  one  sash,  one  table- 
cloth, one  sheet,  three  hats,  and  one  brooch  of  the  value  of  twenty 
pounds,  and  of  the  property  of  GKlbert  Alder,  unlawfully  and 
maliciously  did  commit  certain  damage,  injury,  and  spoil  to  an 
amount  exceeding  five  pounds,  by  unlawfally  and  maliciously 
cuttine  and  destroying  the  same  against  the  form  of  the  statute 
in  such  case  made  and  provided. 

At  the  trial  the  prisoner's  counsel  objected  that  the  indictment 
was  bad,  because  the  value  of  the  articles  damaged  was  ascribed 
to  them  collectively  and  not  individually,  and  he  contended  that 
the  value  of  each  class  of  article  ought  to  have  been  stated 
se^rately. 

The  Court  overruled  the  objection,  but  reserved  the  point  for 

(a)  Reported  by  John  Thompson,  Esq.,  BarriBtor-alr-Law. 
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the  decision  of  the  Court  for  consideration  of  Crown  Cases 
Beserved. 

Judgment  upon  the  prisoner  was  respited  until  the  decision  of 
such  court  should  be  known^  and  the  prisoner  was  committed  to 
the  custody  of  the  governor  of  the  common  gaol  at  Newington, 
in  the  said  county. 

Wm.  Fbedk.  Habbison^  Chairman. 

Morgom  Thomas  {Poulter  with  him)  for  the  prisoner. — ^By  the 
24  &  25  Vict.  c.  97,  s.  51,  "whosoever  shall  unlawfully  and 
maliciously  commit  any  damage,  injury,  or  spoil  upon  any  real  or 
personal  property,  &c.,  to  an  amount  exceeding  5Z.,  shall  be 
guilty  of  a  misdemeanour •''  Value,  therefore,  is  of  the  essence 
of  the  offence,  and  a  value  should  be  put  on  each  article  alleged 
to  be  injured  in  the  indictment.  In  M&a  v.  Forsyth  (Bus.  &  Ky. 
274),  the  prisoner  (a  bankrupt)  was  indicted  under  the  Bank- 
ruptcy Act  for  concealing  property  to  the  amount  of  20Z.',  and  the 
value  was  ascribed  to  all  the  articles  collectively,  and  it  was  held 
necessary  to  make  out  the  offence  as  to  every  one  of  the  articles. 
[MiiRTiN,  B.,  referred  to  the  14  &  15  Vict.  c.  100,  s.  28,  which 
enacts  {inter  alia)  that  no  indictment  shall  be  insufficient  for 
want  of  the  statement  of  the  value  or  price  of  any  matter  or 
thiiig,  or  the  amount  of  damage,  injury,  or  spoil  in  any  case  where 
the  value  or  price,  or  the  amount  of  damage,  injury,  or  spoil  is 
not  of  the  essence  of  the  offence.]  That  does  not  apply  where 
value  is  of  the  essence  of  the  offence,  as  in  this  case.  [Bovill,  C.J. — 
The  amount  of  damage  is  of  the  essence  of  the  offence  here,  and 
not  the  value  of  the  several  articles  damaged.]  In  Beg.  v.  WilUams 
(9  Cox  C.  C.  338),  it  was  held  that  damage  committed  at  several 
times  in  the  aggregate,  but  not  at  any  one  time  exceeding  51., 
will  not  sustain  an  indictment  under  24  &  25  Vict.  c.  97,  s.  51. 

Boyle,  for  the  prosecution. — ^The  value  of  the  articles  damaged 
is  not  the  essence  of  the  offence,  but  the  amount  of  the  damage 
done  is. 

BoviLL,  C.J. — ^We  are  all  of  opinion  that  it  was  not  material  to 
allege  the  value  of  the  several  articles  in  the  indictment,  but  only 
to  allege  that  the  amount  of  the  damage  exceeded  5Z.  The 
conviction  must  therefore  be  affirmed. 

The  rest  of  the  Court  concurred. 

Conviction  affirmed. 


Rw. 

V. 

Thokan. 

1871. 

Malidoua 

itmury-^ 

Itidic^nent, 
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COURT  OP  CRIMINAL  APPEAL. 

ApHl  22,  1871. 

(Before  Bovill,  C.J.,  Mabtin,  B.,  Bra^mwell,  B.,  Btles,  J.,  and 

Blackburn,  J.) 

Beg.  V,  BAiLET.(a) 

Embezzlement — Olerk  and  servant — Tra/veller  and  collector. 

The  prisoner  was  employed  a^  traveller  to  solicit  orders,  and  collect 
the  m^oneys  dtie  on  the  execiUion  of  the  orders,  amd  to  pay  over 
moneys  on  the  evening  of  the  day  when  collected,  or  the  day 
following.  The  prisoner  had  no  salary ,  but  was  paid  by  com^ 
mission.  The  prisoner  might  get  orders  when  and  wJiere '  he 
pleased  within  his  district.  He  was  to  be  exclusively  m  the 
employ  of  the  prosecutors,  and  to  give  the  whole  of  his  time — the 

"    lohole  of  every  day,  to  their  service  : 

Held,  that  tJie  prisoner  was  a  clerk  and  serva/nt  within  the 
embezzlement  clause,  sect.  68  q/*  24  4*  25  Vict.  c.  96. 

/^  ASE  reserved  for  the  decision  of  this  Court. 

The  prisoner  was  tried  before  me  at  the  Michaelmas  Qaarter 
Sessions  of  the  peace,  holden  by  {bdjoomment  at  Sheffield,  in  and 
for  the  West  Riding  of  the  county  of  York,  on  the  28th  of 
November,  1870,  upon  an  indictment  which  charged  him  with 
having  feloniously  embezzled  several  sums  of  money,  the  property 
of  Joseph  Hall  and  another,  his  masters. 

The  prosecutors,  the  said  Joseph  Hall  and  Charles  Hazlehurst 
Greaves,  who  carried  on  business  in  partnership  in  Sheffield  as 
brewers  and  wine  and  spirit  dealers,  under  the  firm  of  William 
Greaves  and  Company,  employed  the  prisoner  from  1861  to  1866 
as  traveller  and  bookkeeper,  at  a  weekly  wa^e  of  l&s.  The 
prisoner  then  left  the  prosecutors'  service  and  took  other  employ- 
ment. 

About  three  years  after  this  the  prisoner  was  again  engaged 
by  Messrs.  Greaves  and  Company  on  a  fresh  agreement.  The 
terms  (which  were  not  in  writing)  are  stated  in  the  evidence  of 
Joseph  Hall  to  have  been  as  follows  : — 

The  prisoner  was  employed  as  traveller  to  solicit  orders  for, 

(a)  Reported  by  John  Thomfbon,  Esq.,  Barristor-at-Law. 
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and  to  collect  tlie  moneys  due  on  the  execution  of  such  orders  by^        rsq. 
the  firm^  and  to  pay  over  to  the  said  Joseph  Hall^  or  to  Charles  *'• 

Haslehurst  Greaves,  or  to  the  clerk  at  the  brewery  in  Sheffield,  ^^^' 
the  total  net  amount  of  the  moneys  so  collected  by  the  prisoner  isri. 
on  the  evening  of  the  day  when  such  moneys  were  so  received  by  - — 
him,  or  on  the  day  following,  in  case  the  prisoner  should  then  be  Hj^"^^^ 
travelling  at  a  distance  from  the  brewery.  In  case  the  prisoner 
had  neither  received  money  nor  obtained  orders,  he  was  not 
expected  to  go  to  the  brewery  that  day,  but  when  he  came  there 
it  was  his  duty  to  enter  in  the  cash  book  of  the  firm  the  name  and 
address  of  the  customer  from  whom  he  had  received  any  money, 
the  amount,  the  date  of  the  receipt,  and  the  discount  allowed  (if 
any)  to  the  customer,  and  to  pay  over  to  the  firm  the  net  amount 
of  the  money  received  by  him,  the  discount  being  deducted. 
Every  three  months  the  prisoner  had  an  account  given  to  him  of 
the  various  sums  then  owing  by  the  customers  to  the  firm,  and  it 
was  the  prisoner's  duty  to  deliver  these  accounts,  and  apply  for 
payment  from  the  customers  on  presenting  them.  In  case  such 
accounts  were  not  paid,  the  firm  enforced  payment  thereof.  The 
prisoner  had  no  authority  to  retain  in  his  hands  moneys  belonging 
to  the  firm.  He  had  to  travel  in  the  town  of  Sheffield  and  neigh- 
bourhood. His  district  comprised  about  six  miles  round  Sheffield, 
and  included  the  town  of  Rotherham.  He  was  to  be  exclusively 
in  the  employment  of  the  firm,  to  whom  he  was  to  give  the  whole 
of  his  time — the  whole  of  every  day.  The  prisoner  had  no  salary, 
but  was  paid  by  a  commission  of  5  per  cent,  on  all  orders  for 
goods  he  obtained  for  the  firm,  and  an  additional  5  per  cent,  on 
the  amount  of  cash  collected  by  him  on  payment  by  the  customers 
for  the  goods  supplied  by  the  firm  on  such  orders.  The  firm  were 
to  pay  to  the  prisoner  his  commission  every  week,  but  this  was 
not  always  done  with  regularity,  and  the  prisoner  was  not  always 
regular  in  his  attendance  at  the  brewery,  and,  although  the  finn 
complained  of  his  irregularity,  they  did  not  dischargeliim. 

It  was  further  stated  by  Joseph  Hall  on  cross-examination, 
that  the  prisoner  could  get  orders  when  and  where  he  pleased 
within  his  district,  and  that  he  had  to  collect  money  as  soon  as 
he  could,  and  as  he  chose.  His  duty  was  to  go  to  both  old  and 
new  customers  of  the  firm,  and  to  collect  money  when  and  where 
he  thought  proper;  he  was  not  bound  by  particular  orders,  he 
was  at  liberty  to  dispose  of  his  time  as  he  pleased,  but  he  was  to 
employ  the  whole  of  it  in  the  service  of  the  firm. 

lib  was  proved  and  admitted  by  the  prisoner  on  the  21st  of 
October  that  he  had  retained  in  his  hands,  and  had  not  accounted 
for,  several  sums  of  money  which  he  had  received  from  the  firm 
by  virtue  of  the  before-mentioned  employment ;  the  three  sums 
charged  in  the  indictment  had  been  received  by  the  prisoner  on 
the  26th  of  May,  the  1st  of  June,  and  26th  of  August  respectively. 

During  the  course  of  the  case  the  counsel  for  the  prisoner 
called  my  attention  to  Beg.  v.  Bowers  (L.  Bep.  1  Cr.  Cas.  Res.  45 ; 
10  Cox  C.  C.  250),  and  at  the  close  of  the  case  for  the  prosecution 
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Rbq.       it  was  contended  that  the  prisoner  was  not  a  clerk  or  servant  to 
^'         the  prosecutors  within  the  meaning  of  the  stat.  24  &  25  Vict. 
_____         C#  vO» 

1871.  I  declined  to  stop  the  case,  and  directed  the  jnry  to  decide 

r~7^   whether  the  prisoner  had  been  proved  by  the  evidence  of  Joseph 
— /SerwiiK.    ^^  to  be  a  servant  to  the  prosecutors  or  not. 

The  jury  found  the  prisoner  guilty,  jud^ent  being  respited 
until  the  opinion  of  the  Court  of  Criminal  Appeal  is  pronounced 
upon  the  above  objection,  and  defendant  is  on  bail. 

The  question  for  the  opinion  of  this  Honourable  Court  is, 
whether  the  prisoner,  under  the  circumstances  herein  stated,  was 
a  clerk  or  servant  to  the  prosecutors,  so  as  to  be  liable  to  be 
convicted  of  the  crime  of  embezzlement. 

Walter  Spencer  Stanhope,  Chairman. 

No  counsel  appeared  to  argue  for  the  prisoner. 

Forbes,  for  the  prosecution. — The»conviction  was  right.  This 
case  is  distinguishable  from  Beg.  v.  Bowers,  where  the  prisoner 
was  paid  by  commission,  and  was  at  liberty  to  get  orders  or  not, 
as  he  pleased,  for  in  the  present  case  the  prisoner  was  bound  to 
devote  the  whole  of  his  time  to  the  prosecutors'  service.  In 
Reg,  V.  Turner  (11  Cox  C.  C.  551)  it  was  held  by  Lush,  J.,  that 
a  traveller  who  was  bound  to  "  diligently  employ  himself  in  going 
from  town  to  town  in  England,  Ireland,  and  Scotland,  and 
soliciting  orders  for  the  prosecutor,  and  who  was  not  without 
the  prosecutor's  written  consent  to  take  or  execute  any  order  for 
vending  or  disposing  of  similar  goods  to  the  prosecutors  for  or  on 
account  of  himself  or  any  other  person,  and  who  was  to  be  paid 
by  commission,  and  to  render  weekly  accounts,''  was  a  clerK  or 
servant  within  the  24  &  25  Vict.  c.  96,  s.  68.  [Bramwbll,  B. — 
The  effect  of  the  agreement  here  is  that  the  prisoner  was  not  to 
be  told  how  he  was  to  work,  but  still  he  was  to  work,  Black- 
burn, J. — He  was  a  servant  to  do  this  kind  of  work,  but  might 
use  his  own  discretion  as  to  the  way  of  doing  it.]  In  Bower^s 
case  it  was  optional  with  the  prisoner  whether  he  got  any  orders 
at  all.  [BoviLL,  C.J.,  referred  to  Beg,  v.  TUe  (L.  &  C.  13 ; 
8  Cox  C.  C.  458).  A  traveller  paid  by  commission  and  employed 
to  get  orders  and  to  receive  payments  was  held  to  be  a  clerk  or 
servant,  although  he  was  at  liberty  to  receive  orders  for  other 
persons  also.  In  this  case  the  prisoner  was  bound  to  devote  the 
whole  of  his  time  to  the  prosecutors.] 

BoviLL,  C.J. — ^The  evidence  in  this  case  clearly  showed  that 
the  prisoner  was  a  clerk  or  servant  within  the  statute.  There  is 
nothing  in  the  evidence  inconsistent  with  that  relation.  Beg.  v. 
Tite  conclusively  shows  that  the  prisoner  was  a  clerk  or  servant. 
The  conviction  will  be  affirmed. 

The  rest  of  the  Court  concurred. 

Oon/vicUon  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 
April  22, 1871. 

I 

(Before  Boyill,  C.J.^  Mabtin^  B.^  Bbaicwbll,  B.^  Btlxs^  J.^  and 

BlAOEBUBN^  J.) 

Beq.  V,  TowiniBT.(a) 

La/rceny — Anvmals  ferce  natures. 

Rabbits  were  netted,  killed,  and  put  in  a  jpUice  of  deposit,  viz.,  a 
ditch,  on  ths  land  of  the  owner  of  the  soil  on  which  the  rabbits 
were  caught,  and  some  three  hours  afterwards  the  poachers  came 
to  take  them  away,  one  of  whom  was  captwred  by  gamekeepers 
who  had  previously  fou/nd  the  raibits  and  lay  in  wait  for  the 
poachers. 

Held,  that  this  did  not  amovm,t  to  larceny. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Blackburn. 

The  prisoner  and  one  George  Dunkley  were  indicted  before  me 
at  the  Northampton  Spring  Assizes  for  stealing  126  dead  rabbits. 

In  one  count  they  were  laid  as  the  property  of  William  Hollis ; 
in  another  as  being  the  property  of  the  Queen. 

There  were  also  counts  for  receiving. 

It  was  proved  that  Selsey  Forest  is  the  property  of  Her  Majesty. 

An  agreement  between  Mr.  Hollis  and  tne  Commissioners  of 
the  Woods  and  Forests  on  behalf  of  Her  Majesty  was  given 
in  evidence,  which  I  thought  amounted  in  legal  effect  merely  to 
a  licence  to  Mr.  Hollis  to  kill  and  take  away  the  game,  and  that 
the  occupation  of  the  soil  and  all  rights  incident  thereto  remained 
in  the  Queen.  No  pointy  however,  was  reserved  as  to  the  proof 
of  the  property  as  laid  in  the  indictment. 

The  evidence  showed  that  Mr.  HoUis's  keepers,  about  eight  in 
the  morning  on  the  23rd  of  September,  discovered  126  dead  and 
newly  killed  rabbits  and  about  400  yards  of  net  concealed  in  a 
ditch,  in  the  forest,  behind  a  hedge,  close  to  a  road  passing 
through  the  forest. 

The  rabbits  were  some  in  bags  and  some  in  bundles^  strapped 
together  by  the  legs^  and  had  evidently  been  placed  tiiere  as  a 
place  of  deposit  by  those  who  had  netted  the  rabbits. 

(a)  Reported  by  John  Thompson,  Esq.,  BarrUter-at-Law. 
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The  keepers  lay  in  wait^  and  about  a  quarter  to  eleven  on  the 
same  day  Townley  and  a  man^  who  escaped^  came  in  a  cab  driven 
by  Dunkley  along  the  road.  To¥mley  and  the  man  who  escaped 
left  the  cab  in  charge  of  Dunkley^  and  came  into  the  forest^  and 
went  straight  to  the  ditch  where  the  rabbits  were  concealed^  and 
began  to  remove  them. 

The  prisoners  were  not  defended  by  counsel. 

It  was  contended  by  the  counsel  for  the  prosecution  that  the 
rabbits  on  being  killed  and  reduced  into  possession  by  a  wrong- 
doer became  the  property  of  the  owner  of  the  soil,  in  this  case  the 
Queen  {Blades  v.  Higgs,  7  L.  T.  N.  S.  798,  834) ;  and  that  even 
if  it  was  not  larceny  to  kill  and  carry  away  the  game  at  once,  it 
was  so  here,  because  the  killing  and  carrying  away  was  not  one 
continued  act. 

1  Hale  P.  &  0.  510,  and  Lee  v.  Bisdon  (7  Taunt.  191)  were 
cited. 

The  jury,  in  answer  to  questions  from  me,  found  that  the 
rabbits  had  been  killed  by  poachers  in  Selsey  Forest,  on  land 
in  the  same  occupation  and  ownership  as  the  spot  where  they 
were  found  hidden. 

That  Townley  removed  them,  knowing  that  they  had  been  so 
killed,  but  that  it  was  not  proved  that  Dunkley  had  any  such 
knowledge. 

I  thereupon  directed  a  verdict  of  not  guilty  to  be  entered  as 
regarded  Dunkley,  and  a  verdict  of  guilty  as  to  Townley,  subject 
to  a  case  for  the  Court  of  Criminal  Appeal. 

It  is  to  be  taken  as  a  fact  that  the  poachers  had  no  intention  to 
abandon  the  wrongftil  possession  of  the  rabbits  which  they  had 
acquired  by  taking  them,  but  placed  them  in  the  ditch  &a  a  place 
of  deposit  till  they  could  conveniently  remove  them. 

The  question  for  the  Court  is,  whether  on  these  facts  the 
prisoner  was  properly  convicted  of  larceny. 

The  prisoner  was  admitted  to  bail. 

Colin  Blacebubn. 

No  counsel  appeared  to  argue  on  either  side. 

BoviLL,  C.J. — [After  stating  the  facts.]  The  first  question 
that  arises  is  as  to  the  nature  of  the  property.  Live  rabbits  are 
amrnaisferce  naturce,  and  are  not  the  subject  of  absolute  property; 
though  at  ike  same  time  they  are  a  particular  species  of  property 
raUone  aohn—OT  rather  the  owner  of  the  soil  has  the  right  of 
taking  and  killing  them,  and  as  soon  as  he  has  exercised  that 
right  they  become  the  absolute  property  of  the  owner  of  the  soil. 
That  point  was  decided  in  Blades  v.  Higga  [swp.)  as  to  rabbits  ; 
and  in  Lonsdale  v.  Bigg  (26  L.  J.  196,  Ex.)  as  to  grouse.  In  this 
case  the  rabbits  having  been  killed  on  land  the  property  of  the 
Crown,  and  left  dead  on  the  same  ground,  would  therefore  in  the 
ordinary  course  of  things  have  become  the  property  of  the  Crown. 
But  before  a  person  can  be  convicted  of  larceny  of  a  thing  not  the 
subject  of  larceny  in  its  origiual  state,  as,  e.g.,  of  a  thing  attached 
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to  ihe  Boil^  there  mnst  not  only  be  a  severance  of  tlie  thing  from 
the  soil,  but  a  felonious  taking  of  it  also  afber  such  severance. 
Such  is  the  doctrine  as  applied  to  stealing  trees  and  fruit  there- 
from,  lead  from  buildings,  fixtures,  and  minerals.  But  if  the  act 
of  taking  is  continuous  with  the  act  of  severance,  it  is  not  larceny. 
The  case  of  larceny  of  animals  feT(B  nati^cB  stands  on  the  same 
priuciple.  Where  game  is  killed  and  faUs  on  another^s  land,  it 
becomes  the  propei-ty  of  the  owner  of  the  land^  but  the  mere  &ot 
that  it  has  faUen  on  the  land  of  anoth^  does  not  render  a  person 
taking  it  up  guilty  of  larceny,  for  mere  must  be  a  severance 
between  the  act  of  killing  and  the  act  of  taking  the  game  away. 
In  the  present  case  we  must  take  it  that  the  prisoner  was  one  of 
the  poachers,  or  connected  with  them.  Under  these  circumstances, 
we  might  come  to  the  conclusion  that  it  was  a  continuous^act, 
and  that  the  poachers  netted,  killed,  packed  up,  and  attempted  to 
carry  away  the  rabbits  in  one  continuous  act,  and  therefore  that 
the  prisoner  ought  not  to  have  been  convicted  of  larceny. 

Mabtik,  B. — ^I  am  of  the  same  opinion.  It  is  clear  that  if  a 
person  kills  rabbits,  and  at  the  same  time  carries  them  away,  he 
is  not  guilty  of  larceny.  Then,  when  he  kills  rabbits  and  goes 
and  hides  them,  and  comes  back  to  carry  them  away,  can  it  be 
said  that  is  larceny  ?  A  passage  from  Hale's  P.  C.  510 — ''  K  a 
man  comes  to  steal  trees,  or  the  lead  off  a  church  or  house,  and 
sever  it,  and  after  about  an  hour's  time  or  so  come  and  fetch  it 
away,  it  is  felony,  because  the  act  is  not  continuated,  but  interpo- 
lated, and  in  tiiat  interval  the  property  lodgeth  in  the  right 
owner  as  a  chattel,  and  so  it  was  argued  by  the  Court  of  King's 
Bench  (9  Gar.  1),  upon  an  indictment  for  stealing  the  lead  off 
Westminster  Abbey  " — ^was  relied  on  by  the  prosecution.  There 
is  also  a  dictum  of  Qibbs,  G.J.,  to  the  same  effect  in  Lee  v.  Risdon 
(7  Taunt.  191).  I  am  not  insensible  to  the  effect  of  those  dicta ) 
but  here  we  must  take  it  as  a  fact  that  the  poachers  had  no 
intention  to  abandon  possession  of  the  rabbits,  but  put  them  in 
the  ditch  for  convenience  sake ;  and  I  concur  in  thinking  that  the 
true  law  is  that,  when  the  poachers  go  back  for  the  purpose  of 
taking  them  away,  in  continuation  of  the  original  intention,  it 
does  not  amount  to  larceny. 

Bbamw£LL,  B.---Our  decision  does  not  appear  to  me  to  be 
contrary  to  what  Lord  Hale  and  Gibbs,  C.  J.,  have  said  in  the 
passages  referred  to.  If  a  man,  having  killed  rabbits  on  the  land 
of  another,  gets  rid  of  them  because  he  is  interrupted,  and  then 
goes  away  and  afterwards  comes  back  to  remove  the  rabbits,  that 
is  a  larceny ;  and  so,  if  on  being  pursued  he  throws  them  away ; 
and*  it  is  difficult  to  perceive  any  distinction  where  the  owner  of  a 
chattel  attached  to  the  freehold  finds  it  on  his  land  severed,  and 
the  person  who  severed  it  having  abandoned  it  afterwards  comes 
and  takes  it  away.  It  is  in  those  cases  so  left  as  to  be  in  the 
possession  of  the  true  owner,  and  the  act  is  not,  as  Lord  Hale 
expresses  it,  continuated.  In  this  case,  however,  the  rabbits 
were  left  by  the  poachers  as  trespassers  in  a  place  of  deposit, 
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though  it  happened  to  be  on  the  land  of  the  owner ;  and  it  is  just 
the  same  as  if  they  had  been  taken  and  left'  at  a  public  house^  or 
upon  the  land  of  a  neighbour.  If  they  had  been  left  on  the  land 
01  a  neighbour^  or  at  a  public  house^  could  it  have  been  said  to  be 
larceny  ?  Clearly  not ;  and  if  not,  why  is  it  larceny  because  the 
poachers  left  them  in  a  place  of  deposit  on  the  owner^s  own  landf 
It  seems  to  me  that  the  case  is  not  within  the  dicta  of  Lord  Hale 
and  Gibbs,  C.J.^  but  that  here  the  act  was  continuous,  and  that 
there  was  an  asportation  by  the  poachers  to  a  place  of  deposit, 
where  they  remained  not  in  the  owner^s  possession. 

Byles,  J. — ^I  cannot  say  that  I  have  not  entertained  a  doubt  in 
this  case ;  but  upon  the  whole  I  think  that  this  was  not  larceny. 
The  wrongful  taking  of  the  rabbits  was  never  abandoned  by  the 
poachers,  for  some  of  the  rabbits  were  in  their  bags.  It  could 
hardly  be  said  that  if  a  poacher  dropped  a  rabbit  and  afterwards 
picked  it  up  that  could  be  converted  mto  larceny,  yet  that  would 
follow  if  the  conviction  were  upheld. 

BiAOKBUBN,  J. — I  am  of  the  same  opinion.  Larceny  has  always 
been  defined  as  the  taking  and  carrying  away  of  the  goods  and 
chattels  of  another  person ;  and  it  was  very  early  settled  where 
the  thing  taken  was  not  a  chattel,  as  where  a  tree  was  cut  down 
and  carried  away,  that  was  not  larceny,  because  the  tree  was  not 
taken  as  a  chattel  out  of  the  owner^s  possession,  and  because  the 
severance  of  the  tree  was  accompanied  by  the  taking  of  it  away. 
The  same  law  applied  to  fruit,  fixtures,  minerals,  and  the  like 
things,  and  statutes  have  been  passed  to  make  stealing  in  such 
oases  larceny.  Though  in  the  House  of  Lords,  in  Blades  v.  Higge, 
it  was  decided  that  rabbits  killed  upon  land  became  the  property 
of  the  owner  of  the  land,  it  was  expressly  said  that  it  did  not 
follow  that  every  poacher  is  guilty  of  larceny,  because,  as  Lord 
Cranworth  said,  ^' Wild  animiSs,  whilst  living,  though  they  are, 
according  to  Lord  Holt,  the  property  of  the  owner  oi  the  soil  on 
which  they  are  living,  are  not  his  personal  chattels  so  as  to  be  the 
subject  of  larceny.  They  partake,  while  living,  of  the  quality  of 
the  soil,  and  are,  like  growing  fruit,  considered  as  part  of  the 
realty.  If  a  man  enters  my  orchard  and  fills  a  wheelbarrow  with 
apples,  which  he  has  gathered  from  my  trees,  he  is  not  guilty  of 
larceny,  though  he  has  certainly  possessed  himself  of  my  property; 
and  the  same  principle  is  applicable  to  wild  animals.^'  The 
principle  is  as  old  as  11  Year  Book  (par.  33),  where  it  is  reported 
that  a  forester  who  had  cut  down  and  carried  away  trees  could 
not  be  arraigned  for  larceny,  though  it  was  a  breach  of  trust ; 
but  it  was  said  it  would  have  been  a  different  thing  if  the  lord  of 
the  forest  had  cut  down  the  trees  and  the  forester  had  carried 
them  away,  then  that  would  have  been  larceny.  So  that,  in  the 
case  of  wild  animals,  if  the  act  of  killing  and  reducing  the  animals 
into  possession  is  all  one  and  continuous,  the  offence  is  not  larceny. 
The  jury  have  found  in  this  case  that  the  prisoner  knew  all  about 
the  kiUmg  of  the  rabbits,  and  that  they  were  lying  in  the  ditch. 
It  is  clear  thatj  during  the  three  hours  they  were  lying  there,  no 
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one  had  any  physical  possession  of  them^  and  that  they  were  still 
left  on  the  owner^s  soil ;  bat  I  do  not  see  that  that  makes  any 
difference.  Then  there  is  the  statement  from  Hale's  P.  C.  510^ 
where  it  is  said  that  larceny  cannot  be  committed  of  things  that 
adhere  to  the  freehold,  as  trees^  or  lead  of  a  hoase,  or  the  like, 
yet  that  the  Court  of  King's  Bench  decided  that,  where  a  man 
severed  lead  from  Westminster  Abbey,  and  after  about  an  hour's 
time  came  and  fetched  it  away,  it  was  feloOT,  because  the  act  is 
not  continuous  but  interpolated ;  and  Lord  Hale  refers  to  Dalton, 
c.  103,  p.  166.  And  Gibbs,  O.J.,  expressed  the  same  view  very 
clearly  m  Lee  v.  Bisdon,  Now,  if  that  is  to  be  understood  as  my 
brother  Bramwell  explained,  I  have  no  fault  to  find  with  it ;  but 
if  it  is  to  be  said  that  the  mere  fact  that  the  chattel  having  been 
left  for  a  time  on  the  land  of  the  owner  has  thereby  remained  the 
owner's  propertr^,  and  that  the  person  coming  to  take  it  away  can 
be  convicted  of  larceny,  I  cannot  agree  with  it  as  at  present 
advised.  If  we  are  to  follow  the  view  taken  by  mv  brother 
Bramwell  of  these  authorities,  they  do  not  apply  here,  for  no  one 
could  suppose  that  the  poachers  ever  parted  with  the  possession 
of  the  rabbits.  I  agree  that,  in  point  of  principle,  it  cannot  make 
any  difference  that  the  rabbits  were  left  an  hour  or  so  in  a  place 
of  deposit  on  the  owner's  laild.  The  passage  from  Lord  Hale 
may  be  understood  in  the  way  my  brother  Bramwell  has  inter- 
preted it,  and  if  so  the  facts  do  not  bring  this  case  within  it. 
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COURT  OF  CRIMINAL  APPEAL. 

April  22,  1871. 

(Before  Bovill,  C.J.,  Martin,  B.,  Bramwell,  B.,  Bylbs,  J.,  and 

Blackburn,  J.) 

Rbo.  v.  John  Child,  (a) 

Arson — Setimg  fire   to  goods  m   a  house — Hottse  catching  fire 
therefirom — Malicious  intent — 24  Sf  25  Vict,  c.  97,  «.  7. 

A  person  maliciously  set  fire  to  goods  in  a  house  with  intent  to  injure 
the  owner  of  the  goods,  but  he  had  no  malicious  intention  to  hum 
the  house  or  to  injure  the  ovmer  of  it.  The  house  did  not  take 
fi/re,  hut  would  have  done  so  if  the  fire  had  not  been  extinguished. 

Held,  that  if  the  house  had  thereby  caught  fire,  the  setting  fire  to  it 
would  not  have  been  within  sect.  7  of  the  24  ^  25  Vict.  c.  97,  as, 
under  the  drcumstances,  it  would  not  have  an^ounted  to  felony. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Blackburn. 
The  prisoner  was  tried  before  me  at  the  Norfolk   Spring 
Circuit. 
The  indictment  contained  two  counts ;   the  first,  ''  that  the 

Srisoner  unlawfully,  maliciously,  and  feloniously  did  set  fire  to 
iyers  goods  and  chattels,  the  property  of  Fanny  Goldsmith  then 
and  there  being  in  a  building,  to  wit,  a  dwelling-house,  with 
intent  thereby  to  injure.'' 

The  second  count  alleged  that  it  was  ''under  such  circum- 
stances, that  if  the  buildmg  had  been  thereby  set  fire  to,  the 
offence  would  have  amounted  to  felony.'' 

The  evidence  was  that  the  prisoner  from  ill  will  and  malice 
against  the  prosecutrix  broke  up  her  chairs,  tables,  and  other 
fimiiture,  made  a  pile  of  them  and  her  clothes  on  the  stone  floor 
of  the  kitchen  of  her  lodgings,  and  lit  them  at  the  four  corners, 
so  as  to  make  a  bonfire  of  them.  The  building  would  almost 
certainly  have  been  burned  in  consequence,  had  not  the  poHce 
who  we^  sent  for  succeeded  in  extin^hi^  the  bonfire  which 
theprisoner  had  kindled  before  the  house  waci  actually  ignited. 

TuQ  prisoner  was  not  defended  by  counsel. 

(a)  Reported  by  John  THOMFflON,  Eeq^  Barrister-«t-Law. 
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The  only  enactment  that  was  cited,  or  that  I  was  aware  of       bmq. 
bearing  on  the  case^  was  the  24  &  25  Yict.  c.  97,  s.  7.  ^_v. 

I  thought  that  the  true  construction  of  that  enactment  was  not       

such  as  to  make  it  felony  maliciously  to  set  fire  to  goods  in  isn. 
a  dwelling-house  per  se,  and  conseauently  that  the  first  count, 
though  it  was  proved,  was  not  gooa  in  law;  and  on  the  second 
count  I  thought  that  if  the  dwelling  house,  in  which  the  goods  '  sx/mT 
were,  had  caught  fire  from  the  burning  goods,  the  question 
whetiier  the  offence  would  have  amounted  to  felony  depended 
upon  a  further  question — viz.,  whether  such  a  setting  fire 
to  the  dwelling  house  would  have  been  malicious,  and  with 
intent  to  injure,  so  as  to  bring  the  case  within  24  &  25  Yict, 
c.  97,  s.  3.  As  to  this  I  explained  to  the  jury  that,  though  the 
prisoner's  object  was  only  to  destroy  the  furniture  and  injure  the 
owner  of  it,  and  not  to  destroy  the  house  or  injure  the  landlord; 
yet,  if  the  jury  thought  that  he  was  aware  that  what  he  was  doing 
would  probably  set  the  buildinfi^  on  fire,  and  so  necessarily  injure 
the  owner,  and  was  at  best  reckless  whether  it  did  so  or  not,  they 
ought  to  find  that  if  the  buUding  had  caught  fire  from  the  setting 
fire  to  the  goods,  the  offence  would  have  been  felony-— otherwise 
not. 

The  jury  found  that  the  prisoner  was  guilty,  but  not  so  that  if 
the  house  had  caught  fire  the  setting  fire  to  the  house  would  have 
been  wilful  and  malicious. 

As  it  seemed  to  me  apparent  from  the  note  in  Mr.  G-reaves's 
Criminal  Law  Consolidation  and  Amendment  Acts,  p.  213,  that 
the  framers  of  the  24  &  25  Yict.  c.  97,  s.  7,  meant  to  include  all 
cases  in  which,  if  the  fire  had  been  set  to  the  building  with  the 
same  intent  as  it  was  set  to  the  things  in  the  building,  the  offence 
would  have  been  felony,  I  reserved  the  case  for  Sie  Court  of 
Criminal  Appeal. 

The  question  for  the  Court  is,  whether  on  the  evidence  and 
finding  of  the  jury  the  prisoner  is  properly  convicted  upon  either 
count. 

The  prisoner,  not  having  been  able  to  obtain  bail,  remains  in 
custody.  Colin  Blackbubn. 

No  counsel  appeared  on  either  side. 

The  Judges  retired  to  consider  the  case,  and  on  their  return 
into  court  the  following  judgments  were  delivered : — 

BoviLL,  C.J. — ^When  the  prisoner  was  convicted  at  the  trial,  a 
question  was  reserved  by  my  brother  Blackburn  as  to  the  effect 
of  sect.  7  of  24  &  25  Yict.  c.  97,  which  enacts  that,  "whosoever 
shall  imlawfully  and  maliciously  set  fire  to  any  matter  or  thing 
being  in,  against,  or  under  any  building,  under  such  circum- 
stances that  if  the  building  were  thereby  set  fire  to  the  offence 
would  amount  to  felony,  shall  be  guilty  of  felony.''  The  prisoner 
had  maliciously,  and  with  intent  to  injure  the  owner  of  certain 
goods  in  a  dwelling-house,  set  fire  to  them,  and,  although  the 
house  was  not  set  on  fire,  it  almost  certainly  would  have  been  if  the 
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Rbg.       fire  which  the  prisoner  had  kindled  had  not  been  discovered  and 

^'         extingaished.     My  brother  Blackburn  left  it  to  the  jniy  to  say 

^°"^'       whether  the  prisoner  had  acted  maliciously  with  respect  to  the 

1871.       house^  and  directed  them  that,  though  the  prisoner's  object  was 

only  to  destroy  the  fiimiture  and  injure  the  owner  of  it,  and  not 

MaU^oua  ^  destroy  the  house  or  injure  the  landlord,  vet,  if  the  prisoner 
intent.  knew  that  what  he  was  doing  would  probably  set  iiie  house  on 
fire,  and  so  injure  the  owner,  and  was  reckless  whether  it  did  so 
or  not,  they  ought  to  find  that  if  the  building  had  caught  fire  firom 
the  setting  fire  to  the  goods  the  offence  would  have  been  felony. 
In  answer  to  this  direction  of  the  judge,  the  jury  negatived 
any  malicious  intention  in  the  sense  explained  to  tiiem  by  the 
learned  judge,  but  found  the  prisoner  guilty,  adding  that  the 
prisoner  did  not  intend  to  injure  the  owner  of  the  house,  nor 
maliciously  intend  to  set  fire  to  the  house  itself.  Under  these 
circumstances,  the  only  tact  that  can  be  taken  to  have  been  found 
is  that  the  prisoner  maliciously  set  fire  to  goods  in  a  dwelling- 
house  with  intont  to  injure  the  owner  of  the  goods.  There  is  no 
clause  in  the  Act  which  makes  the  unlawfully  and  maliciously 
setting  fire  to  goods  in  a  dwelling-house  a  felony.  An  offence  of 
that  £nd  would  come  within  sect.  51  of  the  Act.  If  we  were  to 
hold  that  this  case  came  within  sect.  7  we  should  be  rejecting  the 
words  ^'  under  such  circumstances  that  if  the  building  were 
thereby  set  fire  to,  the  offence  would  amount  to  felony.^'  We 
have  no  authority  to  reject  those  words,  for  it  is  clear  that  it  is 
meant  that  there  must  be  such  a  setting  fire  to  the  house  as  would 
amount  to  felony  within  the  meaning  of  some  of  the  preceding 
sections.  If  any  of  those  sections  could  apply  to  the  present  case 
it  would  be  sect.  3,  which  declares  it  to  be  a  felony  '*  unlawfully 
and  maliciously  to  set  fire  to  any  house,  &c.,  with  intent  thereby 
to  injure  any  person ;  '^  but  the  jury  have  negatived  any  malicious 
intention  to  injure  the  house  or  the  owner  of  the  house,  and  found 
that  there  was  simply  an  intont  to  injure  the  goods.  I  am  clearly 
of  opinion  that  tnat  is  not  a  felony  within  sect.  3,  and  that 
the  conviction  must  therefore  be  quashed. 

Mabtin,  B.— I  am  of  the  same  opinion.  I  think  that  the  first 
count  is  bad  in  law,  and  does  not  disclose  any  offence.  As  to  the 
second  count,  the  jury  have  negatived  an  essential  element — 
malicious  int^tion  towards  the  house  or  its  owner. 

BsAicwBLL,  B. — I  think  that,  even  if  the  house  had  been  in 
fact  set  fire  to,  the  prisoner  would  be  entitled  to  an  acquittal 
upon  this  finding,  for  I  interpret  it  to  express  an  opinion  not 
only  that  the  prisoner  did  not  intend  to  bum  the  house,  but  that 
the  prisoner  thought  that  the  house  would  not  cateh  fire. 

Byles,  J. — ^I  also  think  that,  according  to  the  finding  of  the 
jury,  the  prisoner  neither  acted  maliciously  nor  recklessly  as 
regards  setting  fire  to  the  house  or  injuring  ^e  owner  of  it. 

Blacebtjbn,  J. — ^I  am  of  the  same  opinion.  At  the  trial  I 
thought  that  the  conviction  could  not  be  supported.  It  seemed 
to  me  quite  clear  that  the  framer  of  the  statute  meant  to  include 
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a  case  of  this  kind,  and  it  is  unfortanate  that  the  words  which        Rn. 
have  been  used  do  not  carry  out  that  intention.     The  terms  of         ^' 
the  former  statute  (14  &  15  Vict.  c.  19,  s.  8),  "if  any  person        °°^' 
shall  wilfully  and  maliciously  set  fire  to  any  goods  or  chattels       1871. 

being  in  any  building,  the  setting  fire  to  which  is  made  felony  by        

this  or  any  other  Act  of  Parliament,  he  shall  be  guilty  of  felony,'^  M^^ 
would  clearly  have  included  this  esse,  for  tiie  prisoner  did  intent. 
maliciously  set  fire  to  goods  in  a  building  the  burning  of  which 
would  have  been  felony.  It  happens  unfortunately  that  the 
24  &  25  Vict.  c.  95,  repealed  that  enactment,  and  24  &  25  Yict. 
c.  97,  s.  7,  has  the  words,  ''  under  «nch  circumstances  that  if  the 
building  were  thereby  set  fire  to,  the  offence  would  amount  to 
felony,''  in  lieu  of  '^  the  setting  fire  to  which  would  amount  to 
felony.''  Mr  Greaves  in  his  Orinmial  Law  Consolidation  Acts 
adds  a  note  to  this  section,  to  the  effect  that  these  words  were 
advisedly  substituted,  in  consequence  of  Reg.  v.  Lyons  (1  Bell  G.C. 
28;  8  Cox  C.  C.  84),  and  in  order  to  include  cases  where  an  intent 
to  injure  was  necessary  as  well  as  those  where  it  was  not ;  and  he 
further  states  that  the  committee  of  the  House  of  Lords  thought 
they  would  include  every  case  which  could  arise.  The  object  was 
plainly  to  include  cases  like  this ;  but  I  cannot  agree  with  his 
reasoning  in  1  Buss,  on  Crimes,  742  (note),  that  if  the  setting  fire 
to  the  one  is  malicious,  the  setting  fire  to  the  other  would  be 
mahoious  also.  I  think,  and  so  directed  the  jury,  that  to  make 
the  act  malicious  with  rei^ct  to  the  owner  of  the  house,  the 
burning  of  the  house  must  not  only  be  the  natural  result  of  the 
setting  fire  to  the  goods,  but  the  prisoner  must  at  least  be  reck- 
less whether  he  thereby  set  the  house  on  fire  or  not.  Findiug 
that  this  view  was  opposed  to  what  was  the  intention  of  the 
Legislature  as  stated  by  Mr.  Greaves,  I  reserved  the  case,  but 
I  am  of  opinion  that  the  words  used  in  sect.  7  have  restricted, 
instead  of  extending,  the  liability  which  existed  under  14  &  15  Vict, 
c.  19,  s.  8. 

Oorwicticn  qwhshed. 
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COURT  OP  CRIMINAIi  APPEAL. 

April  22, 1871. 

(Before  Boyill,  C.J.,  MABTm,  B.,  Bbamwsll,  B.,  Btlbs,  J.,  and 

Blackburn,  J.) 

BbG.  v.  WlLLOT.(a) 

False  pretences — Bemoteness  of  the  pretence — Evidence. 

An  indiciTneni  for  false  pretences  cha/rged  that  the  defenda/nt  falsely 
pretended  that  he  had  a  lot  of  trucks  of  coal  at  a  railway  station 
on  demurrage,  and  thai  he  reqvdred  forty  coal  ba^s. 

The  evidence  was  that  defendant  sanv  prosecutor  a/ad  gave  him  his 
card,  "  J.  W,  a/nd  Oo.,  timber  a/nd  coal  merchants,*'  8fc,,  a/ad  said 
that  he  was  la/rgely  in  the  coal  cmd  timber  way,  a/nd  inspected 
some  coal  ba^s,  bvl  objected  to  the  price.  The  next  day  he  called 
again,  showed  prosecutor  a  lot  of  correspondence,  and  said  that  he 
had  a  lot  of  trucks  of  coal  at  the  railway  stalion  under  defmmrage, 
amd  thai  he  wanted  som^  coal  bags  immsdialely.  Prosecutor  had 
only  forty  ba^s  ready,  a/nd  it  was  a/rra/nged  thai  defenda/nb  was  to 
ha/ve  thefn,  and  pay  for  them  in  a  week.  They  were  delivered  to 
defendant,  and  prosecutor  said  he  let  the  defendant  ha/ve  the  bags 
in  consequence  of  his  having  the  trucks  of  coals  wader  dem/wrrotge 
at  the  stalion. 

There  was  evidence  as  to  the  defendant  ha/ving  taken  premises,  a/nd 
doing  a  srnall  business  in  coal,  but  he  had  no  trucks  of  coal  on 
demurrage  at  the  station. 

The  jury  convicted  the  prisoner,  amd  on  questions  reserved  this  Oourt 
held  that  the  false  pretence  charged  was  not  too  remote  to  support 
the  indictment,  a/nd  that  the  evidence  was  sufficient  to  sustain  it. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  General 
Sessions  of  the  peace,  held  at  Exeter,  in  and  for  the  county 
of  Devon,  on  Tuesday,  the  14th  of  February,  1871. 
John  Willot  was  tried  at  the  sessions  above  set  forth. 
The  material  part  of  the  indictment  against  him  charged,  ''That 
he,  on  the  20th  of  December,  1870,  contriving  and  intending  to 
cheat  and  defiraud,  did  unlawfully,  knowingly,  and  designedly, 
falsely  pretend  to  one  Joshua  Caryl  Clogg,  tibat  he,  the  said  John 
Willot,  was  a  timber  and  coal  merchant,  dealer  in  seeds,  g^ano, 

(a)  Reported  by  John  Thokpbon,  Eaq.,  Barriater-ftt-LAw, 
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and  other  manures^  farm  implements^  &o.,  at  3,  Bartholomew- 
street,  Exeter^  and  that  his  yard  and  stores  were  in  the  Com- 
mercial-road^ meaning  in  the  city  of  Exeter.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  further  present,  that  on  the 
21st  of  December,  in  the  year  aforesaid,  the  said  John  Willot  did 
unlawfully,  knowingly,  and  designedly,  falsely  pretend  to  the  said 
Joshua  Caryl  Clogg  that  he,  the  said  John  Willot,  had  a  lot  of 
trucks  of  coal  at  Queen-street  Station,  meaning  thereby  the 
Exeter  Station  of  the  London  and  South- Western  Railway,  and 
that  the  said  trucks  were  under  demurrage,  and  that  he,  the  said 
John  Willot,  required  forty  coal  bags/' 

The  indictment  then  negatived  the  alleged  fidse  pretences  in 
the  usual  way. 

It  appeared  from  the  evidence  of  the  prosecutor,  Joshua  Caryl 
Clogg,  that  he  is  a  bag  maker,  in  business  at  St.  Thomas,  in  the 
county  of  Devon. 

On  the  20th  of  December,  1870,  the  prisoner  called  at  prose- 
cutor's shop  and  gave  him  a  card,  on  which  was  printed,  ''J.  Willot 
and  Co.,  timber  and  coal  merchants,  dealers  in  seeds,  guano  and 
other  manures,  farm  implements,  &c.,  3,  Bartholomew -street, 
Exeter.'  Yards  and  stores.  Commercial-road.''  He  said,  "  That 
he  was  on  largely  in  the  coal  and  timber  way,"  and  asked  to  see 
some  bags.  Prosecutor  showed  prisoner  some  bags,  but  prisoner 
objected  to  the  price  and  went  away,  saying  that  he  would  call 
again.  The  next  day  (the  21st  of  December)  prisoner  came  to 
the  prosecutor  again,  showed  prosecutor  a  lot  of  correspondence, 
and  said  that  he  had  a  lot  of  trucks  of  coal  at  the  Queen-street 
Station  under  demurrage,  and  that  he  wanted  some  bags  imme- 
diately. He  also  asked  prosecutor  to  recommend  him  a  carter. 
Prosecutor  recommended  a  Mr.  Newcombe.  Prisoner  then  left, 
saying  he  would  go  to  Newcombe,  and  returned  soon  afterwards, 
saying  that  he  made  an  arrangement  with  Newcombe,  and  wanted 
eighty  bags.  Prosecutor  had  only  forty  bags  ready.  It  was  then 
arranged  between  the  prisoner  and  the  prosecutor  that  the 
prisoner  should  have  forty  bags,  and  that  he  should  pay  for 
them  in  a  week.  The  prisoner  then  left.  On  Friday,  the  23rd 
of  December,  the  younger  Newcombe  called,  and  the  prosecutor 
delivered  the  forty  bags  to  him.  The  prosecutor  stated  that  he 
let  the  prisoner  have  the  bags  in  consequence  of  his  having  the 
trucks  under  demurrage  at  the  Queen-s^eet  Station. 

On  cross-examination  the  prosecutor  said  that  the  j)risoner  took 
away  the  bags  three  days  afber  he  bought  them.  He  also  said 
that  her  had  seen  prisoner's  advertisements  in  the  newspapers,  and 
that  he  had  also  seen  a  lease  of  premises  in  the  Commercial-road 
from  the  town  council  of  Exeter  to  the  prisoner,  and  that  before 
prisoner's  arrest  he  went  to  the  place,  and  found  that  the  premises 
were  being  repaired  for  the  prisoner  by  the  tovm  council ;  but  he 
could  not  say  what  was  the  extent  of  prisoner's  trade,  or  whether 
he  had  smy  business  at  all.  The  prosecutor  swore  that  the 
prisoner's  card  and,  his  statement  that  he  had  premises  in  the 
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Oommercial-road^  and  that  he  was  in  trade  there^  had  no  efifeci 
whatever  apon  his  (prosecntor's)  mind^  and  that  he  parted  with 
his  goods  solely  on  tiie  faith  of  prisoner's  statement  that  he  had 
coals  under  demorrage.  The  prosecutor  said  that  he  knew  that 
after  the  bags  were  delivered  prisoner  twice  called  at  his  shop 
while  he  was  absent,  and  saw  his  (prosecutor's)  son  about  pay- 
ment, and  that  he  himself  also  called  once  at  prisoner's  house, 
and  found  that  prisoner  was  out.  Twenty  of  the  bags  would  hold 
a  ton  of  coals.  Prosecutor  further  said  in  cross-examination  that 
he  never  sent  in  any  bill  to  the  prisoner  up  to  the  time  of  his 
arrest,  which  took  place  at  Bartholomew-square,  Exeter,  on  th<> 
9th  of  January,  1871,  under  a  warrant. 

Newcombe  proved  that  prisoner  came  to  his  house  on  the  2l8t 
of  December,  and  stated  to  him  also  that  he  had  five  or  six  tracks 
of  coal  under  demurrage  at  Queen-street  Btation,  and  arranged 
with  him  to  send  five  or  six  carts  on  the  following  Priday  (the 
2drd  of  December)  to  remove  it. 

On  the  next  day  (the  22nd  of  December)  prisoner  eame  to 
Newcombe,  and  said  that  he  should  only  want  one  cart  and  horse. 
On  Friday,  the  28rd  of  December,  Newcombe's  son^  the  younger 
Newcombe,  accordingly  met  prisoner  with  a  cart  and  horse,  'me 
prisoner  then  sent  the  younger  Newcombe  to  the  prosecutor's  for 
the  bags,  and  as  soon  as  he  returned  with  them  prisoner  told  him 
to  go  to  Queen-street  Steition,  bat  afterwards  countermanded 
this,  saying,  "  We  will  go  to  St.  David's  first'' 

Accordingly  prisoner  and  the  younger  Newocnnbe  went  firat  to 
the  St.  David's  railway  station.  The  St.  David's  Station  bdongs 
to  the  Bristol  and  Exeter  Railway  Company,  The  Queen-street 
Station  belongs  to  the  South-Western  Railway  Company. 

At  the  St.  David's  Station  the  younger  Newcombe  byprisoner'a 
order  loaded  two  tons  of  coal  from  the  Patent  Fuel  Company's 
stores,  and  delivered  it  at  various  houses  in  Exeter^  under  the 
direction  of  a  man  named  Eden,  whom  prisoner  sent  with  him. 
The  prisoner  then  took  the  younger  Newoombe^  with  the  cart^ 
to  the  Queen-street  Railway  Station.  There,  by  prisoner's  direc- 
tious^  a  ton  ot  coal  was  loaded  from  a  truck  into  bags^  which  the 
prisoner  had  obtained  from  prosecutor,  and  was  carted  to  the 
priscmer's  premises  in  the  Commercial-road,  where  it  and  the 
bags  were  left. 

Durston  proved  that  the  two  loads  of  coal  carted  by  the 
younger  Newcombe  from  the  St.  David's  Station  were  sold  by 
him  to  the  prisoner  on  the  22nd  of  December.  The  prisoner  told 
him  that  he  had  the  bags  from  Mr.  Clogg,  and  had  paid  81. 
for  them,  and  had  been  alkywed  10s.  discount. 

In  crosB-exasnination  this  witness  said  that  he  had  a  partner 
named  Broomfield,  and  that  he  knew  that  Broomfietd  had  sold 
prisoner  some  eoal  about  that  time. 

A  coal  merchant  named  David  Pmry,  whose  firm  had  tracks  of 
eoal  at  the  Queen-street  Station,  said  that  prisoner  called  upos 
him  and  wanted  to  buy  some  coal  on  and  previoudy  to  the  22iLck 
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of  December^  and  that  on  the  22nd  of  December  he  sold  prisoner 
two  tons  of  coal ;  consequently,  on  the  23rd  of  December  he 
allowed  the  ton  carted  away  by  the  yonnger  Newcombe  to  be 
taken.  He  also  knew  that  prisoner  had  been  corresponding  with 
the  Bristol  and  Exeter  Railway  about  a  special  rate  for  the 
carriage  of  coals,  and  had  seen  a  letter  from  the  Company  to  the 
prisoner  on  the  subject.  He  also  knew  that  the  town  council  of 
Exeter  had  let  premises  in  the  Commercial-road,  Exeter,  to  the 
prisoner. 

Eden,  the  man  who  accompanied  the  younger  Newcombe  when 
he  delivered  the  coal  taken  ^om  the  St.  David's  Station,  proved 
that  it  was  delivered  at  houses  where  orders  had  been  previously 
obtained  for  it  by  him  on  prisoner's  behalf,  and  that  when  later 
in  the  day,  on  the  22nd  of  December,  he  came  to  the  Queen-street 
Station^  prisoner  asked  whether  he  had  any  more  orders,  he  said, 
''  No ; "  and  prisoxker  then  pointed  to  the  truck  from  which  a  load 
was  subsequently  taken,  ana  said,  "  That's  my  truck ;  I  will  have 
twenty  bags  out  of  it  and  take  them  to  my  stores/' 

In  cross-examination  Eden  said  prisoner  had  not  been  paid  for 
the  coal  delivered  at  houses  in  Exeter  on  the  28rd  of  December. 
Coals  were  hard  to  get  just  at  that  time ;  and  several  ships  had 
been  prevented  from  coming  up  the  Biver  Exe  by  the  ice. 

A  warehouseman  from  the  Queen-street  Station  said  that  there 
never  was  any  coal  at  that  station  consigned  to  "  J.  Willot,"  or 
"  J.  Willot  and  Co.,"  and  that  there  were  no  coals  at  the  station 
under  demurrage  on  the  23rd  of  December. 

The  manager  of  the  coal  department  of  the  Bristol  and  Exetor 
Bailway  gave  similar  evidence,  except  that  he  could  not  say 
whether  or  not  there  was  coal  at  St.  David's  station  under 
demurrage. 

In  cross-examination  both  these  witnesses  said  that  they  should 
know  nothing  about  goods  till  they  actually  arrived. 

At  the  close  of  the  case  for  the  prosecution  the  prisoner's 
counsel  objected — ^first,  that  under  the  circumstancea  oi  the  case 
the  statement  bv  prisoner  that  he  had  coals  at  the  Queen-street 
Station  under  demurrage  was  too  remote  to  support  an  indict- 
ment ;  and,  secondly,  that  such  statement  had  not  been  proved 
to  be  untrue. 

The  Court  overruled  both  objections. 

No  witnesses  were  called  for  the  defence. 

In  summing  up,  the  Chairman  told  the  jury  that  the  only  false 
pretence  on  which  they  could  convict  was  prisoner's  statement 
that  he  had  coals  at  the  Queen-street  Station  under  demurrage  > 
and  that  in  order  to  convict,  they  must  be  satisfied  that  the 
prosecutor,  on  the  faith  of  that  representation,  parted  with  his 
bags,  and  also  be  satisfied  that  the  statement  was  false,  and  that 
thegoods  were  obtained  with  intent  to  defraud. 

The  jury  found  the  prisoner  guilty,  but  recommended  him 
to  mercy.  The  prisoner  was  thMsn  sentenced  to  six  months' 
imprisonment  with  hard  labour  ;    but  the  Court  reserved  the 


Rbg. 

Willot. 

1871. 


FcUm 
pretencM  — 


72  CRIMINAL  LAW  CASES* 

{^        questions   raised  by  the   coansel.      The    prisoner    remains    ia 
V.  custody. 

WiLLOT.  ThQ  questions  for  the  consideration  of  the  Court  are :  First, 

^^        whether,  under  the  circumstances  of  the  case,  prisoner's  statement 

that  he  had  coal  at  the  Queen-street  Station  under  demurrage  is. 

False       or  is  not,  too  remote  to  support  an  indictment;  and  secondly, 
^v^e^eeT    wJi©*^©^  there  was  sufficient  evidence  of  its  being  £alse  to  go  to 
the  jury. 

K  the  Court  shall  be  of  opinion  that  the  false  pretence  in 
question  was  not  too  remote,  and  that  there  was  sufficient 
evidence  of  its  being  false  to  go  to  the  jory,  then  the  conviction 
will  be  confirmed.  But  if  the  Court  shall  be  of  opinion  either 
'  that  the  fSsJse  pretence  relied  on  was  too  remote  to  support  an 
indictment,  or  that  there  was  not  sufficient  evidence  of  its  being 
false  to  go  to  the  jory,  then  the  conviction  will  be  quashed.    - 

MoRLET,  Chairman. 

O.  Lewis,  for  the  prisoner. — ^The  conviction  was  wrong.  Here 
the  false  pretence  that  the  prisoner  had  coals  at  the  Queen-street 
Station  under  demurrage  was  not  sufficiently  connected  with  the 
obtaining  of  the  coal  bags  from  the  prosecutor  to  support  the 
conviction.  It  amounted  to  no  more  than  this,  that  the  prisoner 
represented  Imnself  to  be,  as  he  was  in  fact,  a  coal  merchant,  and 
that  he  required  the  coal  bags  in  the  way  of  his  business.  The 
mere  fact  of  not  having  coals  on  demurrage  at  the  station  was  not 
sufficient  to  found  the  charade  of  false  pretences,  for  he  had  coals 
there,  as  was  proved,  [^iacebubn,  J. — ^In  Rex  v.  Villeneuve 
(2  East  P.  C.  830),  where  the  defendant  falsely  pretended  to  J.N. 
that  he  was  entrusted  by  the  Duke  de  Lauzan  to  take  some  horses 
from  Ireland  to  London  for  him,  that  he  had  been  detained  by 
contrary  winds,  and  had  spent  all  his  money,  and  thereby  induced 
J.  N.  to  advance  him  money  ;  that  was  holden  to  be  a  false 
pretence  within  the  Act.  Why  ia  not  the  present  case  within  the 
Act  ?]  No  credit  was  given  on  account  of  this  statement  about 
the  coal  on  demurrage.  [Bramwill,  B. — ^Is  that  so  ?  Does  not 
the  representation  amount  to  this :  ^'  I  am  a  person  of  such  credit 
that  persons  send  me  trucks  of  coal  ? '']  In  Rex  v.  Johnson 
(2  Moo.  C.  C.  254),  it  was  held,  where  money  was  obtained  by 
falsely  pretending  that  the  defendaot  intended  to  marry  A.  and 
wanted  money  for  the  wedding  suit,  that  the  case  was  not  within 
the  Act.  [Martin,  B. — ^The  jury  have  found  that  the  bags  were 
obtained  bv  the  fraudulent  representation  that  the  prisoner  had 
coals  on  demurrage  at  the  station,  and  that  the  prisoner  did 
not  mean  to  pay  for  the  bags.  The  only  question  is,  whether 
there  was  evidence  for  the  jury.]  The  false  representation  was 
too  remote.  Where  defendant  represented  himself  to  be  a 
naval  officer,  and  thereby  induced  the  prosecutrix  to  contract 
to  board  and  lodge  him  at  a  guinea  per  week,  and  so  obtained 
various  articles  of  food,  it  was  held  that  the  obtaining  of  the 
food  was  too   remotely  the  result  of  the  false  pretence^   and 
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tkat  a  conviction  coold  not  be  supported  :  {Reg.  v.  Gardner , 
Dears.  &  B.  40  ;  7  Cox  G.  C.  136.  See  also  Beg,  v.  Bryan, 
2  Fos.  &  Fin.  567.)  As  to  the  second  pointy  tliat  tibere  was  no 
evidence  to  ^  to  the  jury^  it  is  qoite  consistent  with  all  the  facts 
of  the  case  that  the  bags  were  not  obtained  by  means  of  this  false 
representation:  {Reg.Y.  Stone,  1  Fos.  &  Fin.  811.) 

H,  Olcurk,  for  the  prosecution^  was  not  called  upon  to  argue. 

By  the  Ooubt. — ^The  conviction  must  be  affirmed. 

OowvicUon  affirmed. 


Rao. 

V. 
WlLLOT. 

1871. 

FakB 

Evuunce. 


COURT  OF  CRIMINAL  APPEAL. 

AprU  22,  1871. 

(Before  Bovill,  C.J.,  Mabtin,  B.,  Bba.mw£ll,  B.^  Btles,  J.,  and 

Blackburn,  J.) 

Beo.  v.  Eiko.  (a) 

Embezzlement — Beceipt  of  the  money. 

A  conductor  of  a  tramway  car  was  charged  with  embezzling  Ss.  It 
was  proved  tha^  on  a  cetta/injovaney  there  were  fifteen  threepenny 
fares,  and  twenty-fi/ve  twopenny  fares,  a/nd  the  conductor  was  seen 
to  give  tickets  to  each  fare  and  to  receive  money  from  ea>ch,  but 
what  swm  ddd  not  appea/r.  He  made  owt  a  way  bill  for  the 
journey  debiting  himself  with  only  nine  threepenny  fares  and 
sixteen  twopenny  fares.  The  mode  of  accounting  was  to  deliver 
the  way  biUs  for  each  journey  to  a  derk,  and  to  hand  in  all  the 
money  received  during  each  da/y  on  the  following  morning.  The 
prisoner's  money  should  ha/ve  been  3Z.  \s.  9(2.  according  to  his 
way  bills  for  the  day,  but  he  paid  in  only  32.  Os.  8(2. : 

Keld,  that  there  was  suffi/nent  evidence  of  the  receipt  of  Is.  lid.  the 
total  amount  of  fares  of  the  particular  journey,  omd  of  the 
embezzlement  of  8«.  pa/rt  thereof . 

CASE  reserved  for  the  opinion  of  this  Court  from  the  Surrey 
Sessions. 
At  the   General   Quarter   Sessions  of  the  peace,   holden   by 
adjournment  at  St.  Mary,  Newington,  in  and  for  the  county 
of  Surrey,  on  Monday,  the  6th  of  March,  1871,  Thomas  King 

(a)  Reported  by  John  Thokpson,  Dsq.,  Barrister-at-Law. 
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Rao        was  tried  and  convicted  npon  an  indictment  charging  him  with 
^         felonioasly  and  fraudulently  embezzling  on  the  10th  of  February, 

1871.        (Limited),  his  masters. 

£  h^oMni  ^^  *^^  ™^  *^®  following  evidence  was  given  : — 
-^Evidence,  Gfeorge  Mellish,  P.O.  50  W.,  Said:  On  Friday,  the  10th  of 
February,  I  made  a  journey  in  car  10,  of  which  prisoner  was  the 
conductor,  at  5^0.  Bobinson  and  I  sat  in  different  parts  of  the 
car.  I  am  acq^dnted  with  the  distances  for  which  the  fares  are 
2(2.  and  3c!.  Fifteen  who  got  out  were  3c2.  fares.  Each  paid 
money.  Prisoner  gave  each  a  ticket.  Twenty-five  were  2d.  I 
did  not  see  each  pay,  nor  see  prisoner  give  to  each  a  ticket.  For 
a  3cZ.  fare  I  put  a  bean  in  my  left  pocket,  and  for  a  2(2.  fare  I  put 
a  bean  in  my  right.  The  number  of  beans  in  my  pockets  and  in 
those  of  Robinson's  corresponded.  I  saw  prisoner  make  out  a 
way  bill  at  the  end  of  the  journey,  at  Brixton  church.  There  is 
an  interval  of  five  or  ten  minutes  before  they  start  again.  The 
car  holds  twenty-two. 

Oross-examined :  The  fifteen  got  in  at  starting  at  Westminster- 
bridge.  They  got  out  after  they  had  passed  Kennington. 
Prisoner  received  two  fares,  and  gave  no  tickets.  Two  2d. 
fares.     We  saw  money  pass. 

By  Jury :  Both  tickets  were  blue.  3d.  were  blue,  and  2d.  a 
shade  lighter. 

John  Kobinson,  252  W. :  I  travelled  by  the  same  car.  I  know 
the  2d.  and  3d.  distances.  Between  Westminster  and  Kennington 
there  were  eight  outside  and  seven  inside.  Fifteen  at  2d.  each. 
They  got  down  before  they  came  to  Kennington  church.  I  saw 
them  all  pay,  but  I  do  not  know  how  much.  All  received  tickets 
except  two  ladies,  and  no  tickets  were  offered  to  t^em.  Ten  got 
in  at  Kennington  church  and  rode  to-  Brixton  church  j  all  2d. 
fares,  making  twenty-five  2d.  fares.  These  ten  all  paid,  and  had 
tickets.  There  were  fifteen  3d.  fares,  and  they  all  paid,  and  had 
tickets.  Some  of  the  tickets  were  thrown  on  the  floor  of  the  car. 
I  saw  King  make  out  his  way  bill ;  he  had  plenty  of  time  to  do 
it.  I  took  prisoner  into  custody  on  Monday,  the  13th  of  February, 
and  charged  him  with  embezzling  3^.,  and  told  him  it  would  be 
explained  to  him  at  t^e  station.  He  made  no  answer.  I  searched 
him,  and  found  eight  old  Id.  workmen's  tickets.  No  counterfoils 
were  found  upon  him.  I  asked  him  what  he  had  the  tickets  in 
his  possession  for,  and  he  said,  '*  It  is  very  probable  I  might  have 
more,  for  I  often  put  them  in  my  pocket.''  I  compared  the  beans 
in  my  pockets  witn  the  other  pohce  constable,  and  they  corres- 
poncled. 

John  Bemister,  clerk  to  the  Metropolitan  Tramways  Company, 
said :  Conductors  have  to  send  their  way  bills  to  me.  This  way 
bill,  dated  the  10th  of  Februarv,  is  signed  by  the  prisoner  for  the 
5.40  journey.  It  is  the  duty  oi  conductors  to  give  tickets  to  each 
passenger.  The  items  are  nine  3d.  tickets  and  sixteen  2d.  tickets. 
The  way  bill  does  not  state  the  time  of  the  journey,  but  states 
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eighth  journey^  lOth  car^  and  it  would  be  about  the  time.  On  the        Rm 
following  morning  he  shoold  pay  in  a  bag  the  money  he  received.        ^^ 

I  make  out  a  statement  and  send  the  way  bills  and  bags  to  the        ' 

chief  office.     No  one  can  tamper  with  them.     The  whole  amount        187L 
paid  for  this  day  woidd  be  SI.  Is.,  and  for  this  one  journey  from  jp,„^^^^„g„| 
Westminster  to  Brixton  on  this  occasion  was  4«.  lid.     Prisoner  ^EMenct 
had  no  business  to  have  these  old  workmen's  tickets  in  his  pos- 
session. 

Cross-examined :  Mistakes  have  been  made  in  numbering  the 
tickets  consecutively.    The  practice  now  is  to  count  the  mone^ 
brought  in  by  the  conductors ;  this  plan  was  oommenced  about 
fortnight  since.    The  conductors  have  to  find  their  own  change. 

WiOiam  Meloy^  traffic  manager  to  the  Metropolitan  Tramways 
Oompany^  said  r  Prisoner  was  a  conductor  at  28#.  and  a  bonus  of 
2s.  6d.  per  week.  On  Monday^  the  13th  of  February,  I  gave 
prisoner  into  custody  at  the  thirteenth  journey.  The  car  No.  10, 
on  tjie  eighth  journey,  leaves  Westminster-bridge  about  five,  or 
sometimes  afber  five. 

Thomas  Henry  Cox,  clerk  to  the  Tramways  Company  at  their 
office  in  Parliament-street,  said :  The  bags  and  sheets  are  sent  to 
me.  On  the  11th  of  February  I  received  returns  of  King,  the 
prisoner.  The  account  was  for  31.  Is.  9d.,  but  the  money  in  the 
bag  was  SI.  Os.  8d.  This  deficiency  would  be  deducted  from  his 
wages.     Turner  brings  money  and  bags. 

Charles  Turner  said  :  I  fetched  the  bags  from  Bemister  on  the 
morning  of  the  11th  of  February.  I  took  them  as  they  were 
given  to  me  to  Mr.  Cox. 

The  prisoner's  statement  before  the  police  magistrate  was  read, 
which  was  as  follows  :  At  5.40  there  is  generally  a  great  number 
of  passengers,  and  I  begin  to  take  their  fares  and  give  them 
tickets  when  the  car  is  nearly  full,  which  is  generally  after  we 
pass  the  Hercules,  and  if  two  or  three  get  in  afber  that  I  take 
tJieir  fiures  and  give  them  tickets  as  they  come  out,  and  each 
passenger  had  a  ticket.  The  constable  has  made  an  error  in 
saying  I  said  it  was  a  usual  thing  for  me  to  carry  tickets.  I  said 
nothing  of  the  kind.  I  had  a  few  old  penny  tickets  in  my  pocket 
rolled  up,  but  I  never  used  any,  and  those  are  the  only  tickets 
found  on  me.  The  constable  never  told  me  I  was  charged  with 
embezaling  Ss. ;  he  never  mentioned  the  amount.  They  could 
not  tell  whether  they  were  2d.  or  Sd,  tickets  that  I  delivered. 

At  the  conclusion  of  the  above-mentioned  evidence  the  prisoner's 
counsel  submitted  that  there  was  not  sufficient  evidence  to  go  to 
the  iury. 

The  Court,  however,  left  the  ccuse  to  the  jury,  who  returned  a 
verdict  of  ^ilty,  and  the  Court  tibereupon  reserved  the  following 
points  for  the  decision  of  the  Court  for  Crown  Cases  Reserved  :— 

First,  was  it  necessary  to  prove  the  actual  payment  to  the 
prisoner  of  the  money  chargea  as  being  embezzled,  or  were  the 
jury  at  liberty  to  infer  su(A  pavment  fk)m  the*  whole  of  the 
air^tances  proved  ia  endsr^ 


King. 
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Rio.  Secondly^  was  there  any  evidence  to  show  that  the  prisonelr 

V*  received  more  motiey  than  he  accounted  for^  or  sufficient  evidence 

to  go  to  the  jury  on  the  whole  case. 
1871.  The  Court  respited  judgment,  and  admitted  the  prisoner  to 

bail  until  the  decision  of  the  Court  for  Crown  Cases  Reserved 

^a^^^^^  shall  be  known.  E.  Hicham  Adams,  Chairman. 

Oppenheim  for  the  prisoner. — The  conviction  was  wrong,  for  the 
evidence  was  insufficient.  It  was  necessary  to  prove  that  the 
prisoner  actually  received  7^.  lid.,  the  aggregate  amount  of 
fifteen  Sd.  &res  and  twenty-five  2d.  fares.  The  witnesses  cannot 
say  what  sum  each  or  any  of  the  passengers  paid,  only  that  each 
paid  money.  It  is  not  to  be  inferred  that  each  paid  the  right  &re 
simply  because  they  ought  to  have  done  so.  [Blackburn,  J. — 
It  is  not  an  unreasonable  inference  that  each  passenger  paid  the 
right  fare,  and  that  the  prisoner  received  it.]  There  cannot  be 
embezzlement  until  it  is  proved  that  the  money  alleged  to  be 
embezzled  has  been  actually  received.  PSylbs,  J. — ^There  was 
evidence  of  the  receipt,  for  that  would  be  the  reasonable  and 
probable  result  from  what  was  seen  by  the  witnesses.  Bovill,  C. J. 
— ^The  prisoner's  own  statement  that  each  passenger  had  a  ticket 
is  as  good  evidence  that  he  received  all  the  fares  as  well  could 
be.]  In  Rex  v.  Ohapracm  (1  Car.  &  K.  119),  where  it  was  the 
duty  of  a  clerk  to  receive  money,  pay  wages  out  of  it,  and  make 
entries  of  all  moneys  received  and  paid  m  a  book,  and  enter  the 
weekly  totals  of  receipts  and  payments  in  another  book,  upon 
which  last  book  he  paid  over  his  balances,  the  clerk  having 
entered  weekly  payments  in  the  first  book  252.,  he  entered  them 
in  the  second  book  as  35L,  and  two  months  after,  in  accounting 
with  his  employer,  made  his  balance  102.  too  little^  and  paid  it 
over  accordingly,  it  was  held  that  he  could  not  be  convicted  of 
embezzlement  without  proof  that  he  had  received  some  particular 
sum  and  had  converted  the  whole  or  part  of  that  sum  to  his  own 
use.  Secondly,  there  was  no  evidence  to  show  that  the  prisoner 
received  more  money  than  he  accounted  for.  (The  evidence  was 
that  the  prisoner  made  out  a  way  bill  for  each  journey,  and  on 
the  following  morning  he  paid  in  a  bag  the  money  he  received — 
a  lump  sum  of  SZ.  0^.  8(2. — ^to  a  clerk,  who  sent  it  and  the  way 
bills  over,  with  a  statement,  to  the  chief  office.  There  was  only 
one  way  bill  put  in  evidence  relating  to  the  journey  in  respect  of 
which  the  mone^  was  alleged  to  have  been  embezzled.  The  other 
way  bills  for  that  day  should  have  been  produced:  {Rex  v.  Jones, 
Car.  &  P.  834.) 

Bovill,  C.J.— -I  think  there  was  sufficient  evidence  on  both 
points.  It  was  the  prisoner's  duty  to  receive  the  fares  when  he 
issued  the  tickets,  and  the  evidence  was  that  fifteen  of  the 
passengers  were  Sd.  fares,  and  twenty-five  2d.  fares,  and  that 
each  paid  money  to  the  prisoner,  and  the  prisoner  gave  to  each  a 
ticket.  The  amount  of  these  fiures  would  be  7«.  lid.,  and  it  was 
the  prisoner's  duty  to  have  received  that  money.    The  witnesses 
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saw  them  all  pay  money  to  the  prisoner.     The  evidence  is  almost        Rao 
conclusive  that  the  prisoner  received   7«.  lid.      Then  did  he       -^^ 

embezzle  any  part  of  that  sam  ?   He  did ;  for  he  made  ont  a  false        ^' 

account  of  the  number  of  passengers^  and  paid  over  only  4^.  lid.        1871. 
The  conviction  will  therefore  be  affirmed.  Embe^mmu 

Mabtin,  B. — ^There  was  clear  evidence  on  both  points.     It  was   ^Evidenos, 
not  absolutely  conclusive— it  was  circumstantial  evidence ;  and  I 
should  have  drawn  the  same  conclusion  as  the  jury^  that  the 
prisoner  received  7^.   lid.   and  paid  over  only  4«.  lid.,  and 
embezzled  the  remainder. 

The  other  Judges  concurred. 

Oowmcbion  affirmed. 

See  Reg.  v.  BalU,  post,  p.  87. 


COURT  OP  CRIMINAL  APPEAL. 

April  29,  1871. 

(Before  Bovill,  C.J.,  Mai^tin,  B.,  Bramwsll,  B.,  Btlbs,  J.,  and 

Blacebubn,  J.) 

Beg.  v.  FLSTCHBB.(a) 

Perjwry-'^Affiliation  sinfn/mons — Jurisdiction  to  hea/r — 7  ^  8  Vict. 

6.  101—8  ^  9  Vict.  c.  10. 

The  7^8  Vict.  c.  101,  s.  2,  in  the  case  of  an,  application  by  a 
woman  before  the  birth  of  a  bastard  child  Ojgai/kst  the  putative 
father  for  a  m^amtenam^  sv/mmans  requires  that  ^'  the  woma/n 
shall  make  a  deposition  upon  oaih,  starting  who  is  the  father  of 
the  ch/Ud."  A  swm/mons  haoing  issued  in  such  a  case,  the 
defendant  appeared  thereto,  made  no  objection  to  the  sfomanons, 
and  was  examined,  and  committed  perjury  : 

Held,  thM  the  magistral  had  jurisdiction  to  hear  the  suw/mons,  the 
defendant  by  appearing  having  waived  an/y  objection  thereto  on 
the  grawnd  that  there  was  no  written  deposition  of  the  woman 
Tnade  upon  the  application  for  the  swm/mons. 

/^ASE  reserved  for  the  opinion  of  this  Court  by  Cleasby,  B. 

The  prisoner  was  tried  before  me  at  the  Spring  Assizes  for 
the  county  of  Derby,  for  perjury  alleged  to  have  been  committed 
by  him  at  the  hearing  of  an  affiliation  summons. 

(a)  Reported  by  John  Tbokpboii,  Eaq.,  Berrieter-at-LAw. 
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V. 
FURCRBR. 

1871. 
Pnyurv — 


The  following  is  a  oopy  of  the  summozis : 

Derbyshire,  *)  To  Thomas  Fletcher,  of  Heanor,  in  the  county  of 
to  wit,  J  Derby.  Whereas  application  hath  this  day 
been  made  to  me,  the  nndersigned,  one  of  Her  Majesty's  justices 
of  the  peace  for  the  county  of  Derby,  by  Jane  Bestwick,  single 
woman,  residing  at  Heanor,  in  the  petty  sessional  division  of  the 
said  county  for  which  I  act,  now  with  child,  of  which  child  she 
hath  this  day  duly  sworn  on  oath  before  me,  the  said  justice,  that 
you  are  the  father,  for  a  summons  to  be  served  on  you  to  appear 
at  a  petty  sessions  of  the  peace,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. 

These  are  therefore  to  require  you  to  appear  at  the  petty 
sessions  of  the  justices,  holden  at  the  Justice-room  in  Heanor  in 
the  said  county,  being  the  petty  session  for  the  division  in  which 
I  usually  act,  on  Monday,  tiie  1st  of  August,  1870,  at  11  o'clock 
in  the  forenoon,  to  answer  any  complaint  which  she  shall  then 
and  there  make  against  you  touching  the  premises.  Herein  fail 
you  not. 

Given  under  my  hand,  at  Heanor,  in  the  said  county  of  Derby, 
this  25th  of  April,  1870.  M.  Mundy. 

Note. — ^If  you  neglect  to  appear  at  the  petty  sessions,  as  above 
stated,  the  justices,  upon  proof  that  this  summons  has  been  duly 
served  upon  you,  or  left  at  your  last  place  of  abode,  may  proceed, 
if  they  think  fit,  at  the  petty  sessions  therein  named,  to  make  an 
order  upon  you,  as  the  putative  fieither  of  the  child  above  referred 
to,  to  pay  a  weekly  sum  to  the  said  mother  for  its  maintenance, 
and  other  sums  for  costs  and  expenses. 

The  application  for  the  summons  was  made  before  the  birth  of 
the  child,  and  the  magistrate's  clerk,  who  was  called  as  a  witness 
before  me,  stated  that  no  written  deposition  was  made  upon  the 
application.  He  also  stated  that  when  the  application  was  made 
the  complainant  was  sworn,  and  verbally  made  a  statement  to  the 
effect  stated  in  the  summons. 

The  counsel  for  the  prisoner  referred  to  the  statutes  7  &  8  Yict. 
c.  101,  and  8  Vict.  c.  9,  and  contended  that  it  was  essential  that 
there  should  be  a  deposition  in  writing  upon  oath  to  give  the 
magistrate  jurisdiction  to  hear  the  case. 

1  reserved  the  point  for  the  eonsideration  of  this  Court,  and 
took  the  opinion  of  the  jury  whether  the  prisoner  had  knowingly 
stated  before  the  magistrate  what  was  untrue.  The  jury  found 
him  guilty,  and  I  let  him  out  on  bail  to  appear  if  called  upon  to 
receive  sentence  at  the  next  assizes. 

The  question  for  the  opinion  of  the  Court  is,  whether  it  is 
essential,  to  give  the  magistrate  jurisdiction  to  hear  the  application 
summons,  that  there  should  have  been  a  written  deposition  upon 
oath  by  the  complainant  when  the  application  for  the  summons 
was  made.  A.  Clbasbt. 


8.  B,  Bristowe,  for  the  pri8oner,*-^The  conviction  was  wrongj 
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for  the  magistrate  had  no  {urisclictioii  to  issue  the  summoois  upon        Bm. 
the  verbal  statement  of  me  mother.     The  statutes  require  that    p^JJ^^-, 

she  should  make  a  deposition  on  oath^  stating  who  is  the  father  of       

the  child.  The  7  &  8  Yict.  c.  101^  s.  2,  enacts  that  any  single  1871. 
woman  who  may  be  with  child  may,  before  the  birth  of  such  p""^  _ 
child,  make  application  to  a  justice  of  the  peace  for  a  summons  to  /uT^^cLm. 
be  served  on  the  putative  &ther;  and  when,  as  in  the  present 
case,  the  application  is  made  before  the  birth  of  the  child,  the 
woman  is  to  make  ''  a  deposition  on  oath,''  stating  who  is  the 
father  of  such  child,  and  the  justice  is  thereupon  to  issue  his 
sunmions  to  the  person  alleged  to  be  the  &ther  of  the  child  to 
appear  at,  &c.  j&jid  by  sect.  3,  on  the  appearance  of  the  person 
so  summoned,  the  justices  are  to  hear  the  evidence,  and  may 
adjudge  the  man  to  be  the  fether.  Then  the  8  &  9  Yict.  o,  10,  s.  4, 
provides  that  justices  in  petty  sessions  may  make  an  order  ^  in 
respect  of  any  such  application "  within  two  calendar  months 
from  the  birth  of  the  child.  The  word  '^deposition''  is  defined 
in  Bouvier's  American  Law  Dictionary  to  mean  the  statement  of  * 
a  witness  reduced  into  writing  in  due  form  of  law,  by  virtue  of  a 
commission  or  other  authority  of  a  competent  tribunal,  or  according 
to  the  provisions  of  some  statute  law,  to  be  used  on  the  trial 
of  a  question  of  &ct  in  a  court  of  justice.  In  Webster's  Dictionary 
it  is  defined  (1)  the  act  of  giving  testimony  on  oath;  (2)  the 
attested  written  testimony  of  a  witness — an  affidavit.  [Biuh- 
WBLL,  B.— In  indictments  for  perjury,  whether  verbal  or  written, 
it  is  usual  to  allege  that  the  defendant  did  say,  depose,  swear, 
and  give  evidence;  and,  by  the  14  &  15  Yict.  c.  100,  s.  20,  it  is 
enacted  that  it  shall  be  sufficient  in  indictments  for  perjury  to 
state  "  before  whom  the  oath,  affirmation,  declaration,  affidavit, 
deposition,  bill,  answer,  notice,  certificate,  or  other  writing  was 
taken."  The  statute  seems  to  class  depositions  among  written 
documents.]  The  8  &  9  Yict.  c.  10,  which  is  to  be  read  together 
with  the  7  &  8  Yict.  c.  101,  gives  a  form  of  application  by  a 
woman  before  the  birth  of  the  cUld,  which  concludes,  '^  Exhibited 
and  sworn  before  me  the  day  and  year  first  above  written." 
[BoviLL,  CJ*.*— In  Richardson's  Dictionary  '' depose"  is  said  to 
mean  ''to  give  evidence  or  bear  testimony."]  There  is  a  difTerence 
in  the  proceedings  in  the  cases  of  applications  before  and  after  the 
birth  of  the  child.  Where  the  application  is  after  the  birth  the  form 
commences,  ''  The  information  and  application  of,"  whereas  in  the 
case  of  an  application  before  birth,  it  is  "  Application  and  depo- 
sition of."  [Bliloebu&n^  J.-«— It  would  seem  that  a  deposition  is  a 
record  of  what  is  said  on  oath  before  the  magistrate.  The  statutory 
form  is  a  direction  to  the  magistrate  to  make  a  record  of  the  depo- 
sition of  the  applicant,  but  it  is  not  a  condition  precedent  to  his 
jurisdiction  to  issue  the  summons  that  this  should  be  done.  I  do 
not  think  that  neglect  by  the  magistrate  to  do  that  would  make  an 
order  founded  on  a  summons  so  issued  not  enforceable,  and  a 
fortiori  would  not  prevent  a  person  from  being  indicted  for  perjury 
oammitted  upon  the  hearing  of  the  sommons,    Bsaxwsix^  B,-— 
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Rbo.       Was  the  magistrate  acting  withoat  jurisdiction  in  hearing  the 
^-  summons  for  not  having  taken  down  the  woman's  evidence  in 

writing  ?]  In  Beg.  v.  Berry  (8  Cox  0.  0.  121 ;  Bell's  0.  0.  46) 
1871.  and  &g.  v.  Shaw  (L.  &  C.  579  ;  10  Cox  C.  C.  66)  the  objection 
pT"__  was  the  non-production  of  the  summons,  which  was  held  tio  be 
Jur^H^ion,  <^^^^^  by  the  appearance  of  the  man  at  the  hearing  of  the 
summons  ;  but  here  the  doctrine  of  waiver  cannot  apply,  for 
the  statute  requires  the  deposition  on  which  the  summons 
is  to  issue  to  be  in  writing.  The  following  cases  were  then 
referred  to  :  Beg.  v.  Simmons  (8  Cox  C.  C.  190)  ;  Beg.  v. 
SmUh  (11  Cox  C.  C.  10)  ;  Beg.  v.  Pewrce  (9  Cox  C.  C.  258)  ; 
Beg.  V.  Hughes  (7  Cox  C.  C.  286 ;  D.  &  B.  188) ;  Beg.  v.  MiUa/rd 
(6  Cox  C.  C.  150). 

BoviLL,  C.J. — ^Mr.  Bristowe  has  argued  this  case  extremely 
well,  and  urged  everything  that  could  be  said  in  favour  of  the 
objection.  The  jurisdiction  of  the  magistrates  in  this  case  to  hear 
the  summons,  and  which  they  exercised  when  the  false  oath  was 
taken,  depends  upon  the  7  &  8  Vict.  o.  101,  s.  8,  which  enacts 
that  aiter  the  birth  of  the  cluld,  on  the  appearance  of  the  person 
summoned,  or  on  proof  that  the  summons  was  duly  served,  &c., 
the  justices  in  petty  sessions  shall  hear  the  evidence  of  the  woman, 
and  shall  also  hear  any  evidence  tendered  by  the  person  alleged 
to  be  the  father.  A  hearing  of  the  summons  did  take  place,  and 
on  that  hearing  the  defendant  was  examined,  and  gave  false 
evidence,  for  which  he  was  afterwards  indicted-  and  convicted  of 
perjury.  On  the  trial  of  the  indictment  it  was  objected  that  the 
defendant  was  not  regularly  summoned  before  the  magistrate, 
because  the  woman  had  not  made  a  deposition  on  oath  before  the 
summons  was  issued.  There  was,  in  &ct,  a  summons,  and  the 
defendant  appeared  to  it.  Mr.  Bristowe  contended  that  the  statute 
meant  that  the  woman  should  make  a  deposition  in  writing  before 
the  summons  was  issued.  The  statute  does  not  say  that  the 
deposition  is  to  be  in  writing,  and  I  should  have  thought  it  meant 
an  ordinary  deposition.  Ordinarily  a  deposition  in  proceedings 
before  magistrates  is  understood  to  imply  that  the  maker  of  it 
shall  be  sworn  and  examined,  and  his  testimony  taken  down  by 
the  magistrates'  clerk,  and  usually  signed  by  the  deponent.  But 
so  far  as  depositions  before  magistrates  in  indictable  cases  are 
concerned,  they  are  taken  down  and  signed  under  the  11  &  12 
Yict.  c.  42,  s.  17,  and  they  may  be  used  in  evidence  in  certain 
cases  when  the  witnesses  may  become  unable  to  attend  at  the 
trial.  But  that  statute  does  not  apply  to  cases  like  the  present. 
No  doubt  the  8  &  9  Yict.  c.  10,  enacts  that  if  the  proceedings  are 
in  the  form  of  or  to  the  like  tenor  and  effect  cus  the  forms  in  the 
schedule  to  that  Act,  they  shall  be  taken  to  be  valid  and  sufficient; 
but  the  statute  does  not  require  them  to  be  in  such  form.  And 
the  section  appUes  as  well  to  proceedings  taken  before  that  Act 
as  to  future  proceedings.  Now,  in  this  case  it  seems  to  me  to  be 
immaterial  to  determine  whether  the  statute  requires  the  deposition 
to  be  in  writing  or  not,  for  if  the  woman  is  simply  to  depose  orally. 
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and  the  magistrate  is  to  make  some  record  of  her  evidence^  there        Rw. 

is  in  this  case  a  written  statement  in  the  sammons  that  the  woman  v- 

was  with  child^  and  had  sworn  that  the  defendant  was  the  father^     FtMoHM. 

and  had  applied  for  a  sammons  against  him.    That  is  a  document        1871. 

to  the  like  tenor  and  effect  as  those  in  the  schedule.     Even  if       t^ 

there  had  been  no  record  at  all  of  the  deposition  of  the  woman  on  j^^^timi. 

the  application  for  the  summons^  it  is  impossible  to  distinguish 

this  case  from  Reg,  v.  Berry  (6  Cox  C.  C.  121).     That  decision  is 

the  more  important^  because  it  was  upon  this  very  statute.     The 

application  in  that  case  was  more  than  twelve  months  after  the 

birth  of  the  child ;  and  before  the  summons  was  issued  there  was 

no  evidence  on  oath^  as  required  by  7  A  8  Vict.  c.  101,  s.  2,  that 

the  putative  father  had  paid  money  for  the  maintenance  of  the 

child  within  twelve  months  next  after  its  birth.     The  objection 

was  that  the  magistrates  had  no  jurisdiction  to  hear  the  summons 

upon  the  hearing  of  which  the  perjury  had  been  committed.   This 

case  and  that  seem  to  me  to  be  identical.      In  that  case  the 

question  was  whether  the  proof  on  oath  of  the  payment  of  money 

by  the  putative  father,  and  in  this  whether  a  deposition  in  writing, 

were  conditions  precedent  to  the  issuing  of  the  summons.     The 

Court  held  that  the  defendant's  appearance  to  the  summons  was 

conclusive,  he  having  made  no  objection  to  the  summons  on  the 

hearing  but  denjring  the  paternity  only.     Lord  Campbell,  C.J., 

said :  "  The  proceeding  against  the  putative  father  of  a  bastard 

child  to  obtain  an  order  of  maintenance  is  not  a  proceeding  in 

pcenami  to  punish  for  a  crime,  but  merely  to  enforce  a  pecuniary 

obligation,  and  is  a  suit  within  the  meaning  of  the  14  &  15  Vict. 

c.  99,  ss.  2  and  3,  for  which  reason  the  defendant  was  admitted  as 

a  witness  on  his  own  behalf.     Then,  what  is  the  summons  which 

we  have  to  consider  f    The  process  to  bring  the  defendant  into 

court  in  a  civil  suit.     I  incline  to  think  that,  according  to  strict 

regularity,  before  the  summons  issued  there  ought  to  have  been 

evidence  on  oath  of  the  payment  of  the  money,  although  it  is  not 

expressly  required  by  the  statute  to  be  on  oath,  as  in  the  case 

where  the  complaint  is  made  before  the  birth  of  the  child.''  Here 

there  was  a  summons  which  stated  that  evidence  had  been  given 

that  the  woman  was  with  child,  and  that  defendant  was  the  putative 

father,  as  required  by  the  statute ;  and  even  if  it  had  not  been  so 

stated,  yet,  tne  defendant  having  appeared,  the  magistrate  had 

jurisdiction  to  hear  the  summons.   The  case  is  not  distinguishable 

from  Reg,  v.  Berry,  and  the  conviction  must  be  affirmed.   . 

Mabtin,  B. — I  am  of  the  same  opinion.  I  agree  that  the  word 
"  deposition "  in  sect.  2  means  something  in  writing.  The 
definition  of  the  word  in  Webster's  Dictionary  gives  the  ordinary 
understanding  of  it.  The  two  Acts  (7  &  8  Vict.  c.  101,  and 
8  &  9  Vict.  c.  10)  are  to  be  read  together,  and  so  reading  them 
they  satisfy  me  that  that  is  the  meaning  of  it.  The  7  &  8  Vict. 
c.  101,  s.  2,  contains  a  positive  enactment  that,  if  the  application 
be  made  before  the  birth  of  the  child,  the  woman  shall  make  a 
deposition  on  oath  stating  who  is  the  father  of  the  child.     And  it 

VOL.  xn.  Q 
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Rao.        seems  to  lae^  from  the  8  &  9  Vict.  c.  10^  s.  1^  that  it  is  to  be  a 

v^ statement  on  oath  taken  down  in  writing;    and  although  the 

woman  refused  to  sign  it,  yet,  if  the  magistrate  signed  it,  that 

1671.  will  be  a  deposition  within  the  meaning  of  this  enactment.  I 
,  -7 —  think,  therefore,  the  proceeding  was  irregular,  and  that  a  written 
nh^^iioH.  stetement  of  what  was  deposed  to  by  the  woman  on  oath  ought 
to  have  been  drawn  up  to  the  like  effect  of  the  form  in  the  schedule 
to  the  8  A  9  Vict.  c.  10.  The  defendant,  however,  appeared  to 
the  summons  and  made  no  objection  to  the  irregularity.  It  was 
competent  to  the  defendant  to  waive  the  objection,  and  he  did  so, 
and  upon  such  waiver  the  magistrates  had  lawful  authority  to 
hear  and  decide  upon  the  summons.  They  were  then  acting 
judicially,  sufficiently  so  to  make  a  man  guilty  of  perjury  who 
wilfully  swore  falsely  upon  a  matter  material  to  the  issue  then 
before  them. 

BeamweUj,  B. — ^I  am  of  the  same  opinion. 
Btles,  J. — I  am  of  the  same  opinion.  I  think  that  all  the 
matters  necessary  to  give  the  justices  jurisdiction  concur  in  this 
case.  The  parties  were  present  at  the  hearing  of  the  summons 
within  the  magistrates'  jurisdiction.  There  had  been  an  applica- 
tion for  the  summons  ;  the  summons  had  been  issued ;  the 
defendant  appeared  to  it,  and  committed  wilfully  fidse  perjury 
at  the  hearing  of  it.  I  agree  that  the  word  "  deposition  "  means 
a  statement  of  evidence  reduced  into  writing  in  the  ordinary 
form.  But  7  &  8  Vict.  c.  101,  s.  3,  varies  this  in  the  case  where 
the  appearance  is  after  the  birth  of  the  child,  and  directs  the 
justices  merely  to  hear  the  evidence.  To  take  the  deposition  of 
the  woman,  as  required  by  sect.  2,  and  to  hear  the  evidence,  as 
directed  by  sect.  3,  are  in  my  opinion  two  distinct  things.  The 
summons,  however,  is  only  necessary  to  bring  the  putative  father 
into  court ;  and  when  he  is  in  court  the  justices  have  jurisdiction 
to  hear  and  decide  the  case,  and  any  irregularity  in  the  issuing  of 
such  summons  is  cured  by  the  appearance. 

Blackbubn,  J. — ^I  am  of  the  same  opinion.  On  the  construction 
of  the  7  &  8  Vict.  c.  101,  s.  2,  I  think  that  the  meaning  of  the 
words,  '^  shall  make  a  deposition  on  oath ''  is  that  the  evidence 
shall  be  taken  on  oath,  and  taken  down  in  writing  under  the 
sanction  of  the  magistrate.  But  whether  such  deposition  is  to  be 
signed  by  the  witness,  and  afterwards  signed  by  the  magistrate, 
is  a  matter  which  we  need  not  now  consider.  I  doubt  whether 
the  statute  is  anything  more  than  directory  as  to  the  matters 
required  by  sect.  2,  for  there  are  no  words  to  oust  the  justices  of 
all  jurisdiction  in  case  the  requisitions  are  not  complied  with. 
The  magistrate  would  be  justified  in  refusing  to  issue  a  summons, 
if  the  directions  of  the  statute  are  not  followed,  but  an  order  made 
on  a  summons  after  appearance  would  be  good,  notwithstanding 
such  irregularity.  The  case  of  Reg.  v.  Berry,  which  is  undis- 
tinguishable,  concludes  this  case,  for  it  was  there  held  that  all 
irregularities  in  the  issuing  of  the  summons  are  cured  by  waiver. 
When  a  special  jurisdiction  is  conferred  by  statute  pro  hoc  vice, 
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proof  rnnst  be  given  that  it  lias  been  properly  exercised  in  every  r«q. 

particular ;  bnt^  where  the  jurisdiction  created  is  large^  and  the  v. 

Court  has  a  general  jurisdiction  over  many  things,  though  its  ^"'«™*- 

decision  may  be  quashed  in  a  particular  matterTy^the  jurisdic-  li^ 

tion  to  hear  the  matter  remains.     Take,  for  example,  the  case  of  pT7~ 

an  indictment  tried  in  one  county  and  the  offence  committed  in  .^J^^j^ 
another  county,  and  the  conviction  therefore  quashed  for  error  in 
fact,  yet  I  should  be  very  sorry  to  say  that  perjury  could  not  be 
assigned  upon  wilfully  false  evidence  given  on  the  trial. 

Oonviction  affirmed. 

Attorney  for  the  defendant,  8.  Leech,  Derby. 


COURT  OP  CRIMINAL  APPEAL. 

May  6, 1871. 

(Before  Bovill,  C.J.,  Mabtih,  B.,  Bylbs,  J.,  Bbahwbll,  B.,  and 

Blaokbubn,  J.) 

Reo.  v.  White  and  others,  (a) 

Pwrent  and  child — Abandonment  and  expotmre — Father^a  duty — 

24  ^  25  Vict.  c.  100,  8.  27. 

A  mother  of  a  child  under  two  years  of  a^e  brought  it  and  left  it 
outside  the  father^s  house  [she  not  liviv^  with  her  hiisba/nd,  the 
father  of  it).  He  was  inside  the  house,  and  she  called  out,  ^^Bill, 
here^s  your  child  ;  I  can't  keep  it.  I  am  gone."  Tlie  prisoner 
soms  tims  afterwards  ca/me  out,  stepped  over  the  child,  a/nd  went 
away.  About  an  hour  and  a  half  afterwards  the  father^  s  attention 
was  again  called  to  the  child  still  lying  in  the  road.  His  answer 
was,  ''it  must  bide  there  for  what  he  knew,  and  then  ths  mother 
ought  to  be  taken  tip  for  the  murder  of  it.''  When  his  attention 
was  caJ'led  to  it  a>gadn,  he  said  "  he  should  not  touch  it ;  those  that 
put  it  there  must  come  and  take  it."  Later  on  the  child  was  found 
by  the  police  in  the  road,  cold  and  stiff;  but  by  care  it  was 
restored  to  a/nimation. 

Held,  that  the  father  was  properly  convicted  of  abandoning  and 
exposing  the  child  within  the  meaning  of  the  24  8f  25  Vict, 
c.  100,  8.  27. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Winchester 
Michaelmas  Quarter  Sessions  1870. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister- at-Law. 

O  2 
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^^^  The  prisoners  were  indicted  at  the  Qaarter  Sessions  for  the 

V.  county  of  Southampton,   held   at  Winchester  on   the   19th   of 

WHim       October,  1870,  under  the  Act  24  &  26  Vict.  c.  100,  s.  27,  for 

1871.        that  they  did  on  the  1st  of  September,  1870,  nnla¥rfnlly  and 

wilfully  abandon  and  expose  a  certain  child,  then  being  under  the 

^r^^dd^^  age  of  two  years,  whereby  the  life  of  the  said  child  was  endan- 

Evidenoe,     gered.    • 

It  appeared  from  the  evidence  that  Emily  White  (the  wife  of 
WilUam  White),  who  was  not  included  in  the  indictment,  was  the 
mother  of  the  child,  which  was  about  nine  months  old  at  the  time 
mentioned  in  the  indictment.  On  the  1st  of  September,  1870, 
she  had  an  interview  with  her  husband,  from  whom  she  had  been 
living  apart  since  the  11th  of  August  of  the  same  year,  and  asked 
him  if  he  intended  to  give  her  money  or  victuals ;  he  passed  by 
her  without  answering,  and  went  into  his  house.  This  was  about 
7  p.m.  His  mother,  the  prisoner  Maria  White,  shut  the  wicket, 
of  the  garden,  and  forbade  his  wife  from  coming  in.  The  wife 
then  went  to  the  door  of  the  house,  laid  the  child  down  close  to 
the  door,  and  called  out,  "  Bill,  here's  your  child ;  I  can't  keep 
it.  I  am  gone.''  She  left,  and  was  seen  no  more  that  night. 
Shortly  after,  William  White  came  out  of  the  house,  stepped  over 
the  child,  and  went  away.  About  8.30  p.m.  two  witnesses  found 
the  child  lying  in  the  road  outside  the  wicket  of  the  garden,  which 
was  a  few  yards  from  the  house  door ;  it  was  dressed  in  short 
clothes,  with  nothing  on  its  head ;  they  remained  at  the  spot  till 
about  10  p.m.,  when  William  White  came  home.  They  told  him 
that  his  child  was  lying  in  the  road.  His  answer  was,  it  must 
bide  there  for  what  he  knew,  and  then  the  mother  ought  to  be 
taken  up  for  the  murder  of  it. 

Another  witness,  Maria  Thorn  (the  mother  of  his  wife)  deposed 
also  to  the  fact  that  about  the  same  time,  in  answer  to  her 
observation  that  he  ought  to  take  the  child  in,  he  said,  he  should 
not  touch  it ;  those  that  put  it  there  must  come  and  take  it.  She 
then  went  into  the  house.  About  11  p.m.  one  of  the  two  wit- 
nesses went  for  a  poUce  constable,  and  returned  with  him  to  the 
place  about  1  a.m.^  when  the  child  was  found  lying  on  its  face  in 
the  road,  with  its  clothes  blown  over  its  waist,  and  cold  and  stiff. 
The  constable  took  charge  of  it,  and  by  his  care  it  was  restored  to 
animation.  At  4.30  a.m.  the  constable  went  to  the  house,  and 
asked  William  White  if  he  knew  where  his  child  was.  He  said, 
"No."  On  being  asked  if  he  knew  it  was  in  the  road,  he 
answered  '^  Yes."  It  appeared  that,  during  the  time  which 
elapsed  between  William  White  leaving  his  house  about  7  p.m., 
and  his  return  about  10  p.m.,  he  had  been  to  the  police  constable 
stationed  at  Beaulieu,  and  told  him  that  there  had  been  a  disturb- 
ance between  him  and  his  wife,  and  wished  him  to  come  up  and 
settle  it,  but  he  did  not  say  anything  about  the  child. 

The  prisoner's  counsel  objected  that,  upon  these  facts,  there 
was  no  evidence  of  abandonment  or  exposure  under  the  Act  by 
William  White. 
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'^  He  also  objected  that  there  was   no  evidence  against   John        rhq. 
White  and  Maria  White.  v. 

The  Court  were  of  opinion  that  there  was  no  evidence  against       ^'"™' 
the  two  last-named  prisoners,  but  overruled  the  objection  as  to        igzi. 

William  White,  as  to  whom  the  case  was  left  to  the  jury,  who        

found  him  guUty.  1j\L"&!* 

The  Court,  upon  the  urgent  appeal  of  the  prisoner's  counsel.      Evidence. 
consented  to  reserve  a  case  for  the  opinion  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved ;    and  the  question  is, 
whether  the  prisoner  William  White  was  or  was  not  properly 
convicted  upon  the  facts  as  above  stated. 

Judgment  upon  the  conviction  was  postponed,  and  the  prisoner 
remitted  to  prison,  to  be  discharged  on  recognizance  of  bail  to 
appear  to  receive  judgment  when  called  upon.  The  prisoner  was 
subsequently  admitted  to  bail^  and  released. 

W.  Clement  E.  Esdmle. 

No  counsel  appeared  on  either  side. 

BoviLL,  C.J. — I  am  of  opinion  that  the  conviction  is  right  and 
ought  to  be  confirmed.  The  prisoner  was  indicted  for  unlawfully 
and  wilfully  abandoning  and  exposing  a  child  under  two  years  of 
age,  whereby  the  Hfe  of  the  child  was  endangered.  The  child  was 
the  child  of  the  prisoner,  and  the  facts  are  :  [His  Lordship  stated 
the  facts,  and  continued :]  On  these  facts  it  was  objected  that 
there  was  no  evidence  of  abandonment  or  exposure  within  the 
meaning  of  the  statute.  The  words  of  the  statute  are  "  whosoever 
shall  unlawfully  abandon  or  expose  any  child,  being  under  the  age 
of  two  years,  whereby  the  Ufe  of  such  child  shall  be  endangered, 
or  the  health  of  such  child  shall  have  been,  or  shall  be  likely  to  be, 
permanently  injured,  shall  be  guilty  of  a  misdemeanour.'^  If  either 
branch  of  the  section  is  proved,  or  there  is  evidence  in  support  of 
it,  the  conviction  was  right.  Now,  the  father  was  entitled  to  the 
custody  and  possession  of  the  child  and  he  was  entitled  to  exercise 
control  over  it,  and  was  bound  to  maintain  and  provide  for  it,  and 
to  protect  it,  both  morally  and  legally.  The  prisoner  was  aware 
that  the  child  was  lying  at  his  door,  and  there  was  clear  evidence 
that  he  knew  it  was  there,  and  therefore  he  had  the  opportunity 
of  protecting  it.  The  only  question  is,  was  there  evidence  for  the 
jury  in  support  of  the  conviction ;  and  I  am  clearly  of  opinion 
that  there  was  evidence  on  which  the  jury  might,  and  ought 
to,  have  convicted  the  prisoner.  The  child  was  lying  in  the  road 
exposed^  and  its  life  was  endangered,  and  in  consequence  of  the 
exposure  it  was  nearly  dying.  The  relationship  of  a  father  as 
regards  his  duty  to  his  child  is  different  from  that. of  any  other 
person,  and  in  this  oase  there  was  abundant  evidence  both  of 
exposure  and  abandonment  of  the  child  by  the  prisoner. 

Martin,  B. — I  concur.  At  one  time  I  had  some  doubt  upon  the 
construction  of  the  statute.  The  meaning  of  the  enactment 
struck  me  at  first  as  being  that  the  person  guilty  of  the  offence  of 
abandoning  and  exposing  a  child  should  have  been  in  the  actual 
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Rkg.        possession  of  the  child.     Bat  there  is  no  doubt  that  a  feither  is 
<^-  bound  to  maintain  and  support  his  child;  and^  upon  the  facts  in 

T*'      this  case  it  may  be  said,  without  straining  the  language  of  the 

1871         statute,  that  the  prisoner  was  guilty  of  abandoning  and  exposing 
,,    ~        his  child  within  the  meaning  of  the  statute. 

ofa  child—       xJramwbll,  13.     1  am  of  the  same  opmion.     it  some  one  wno 

Evidence,     had  the  child  to  nurse  had  brought  it  and  left  it,  as  was  done 

in  this  case,  no  one  could  have  doubted  that  the  prisoner  under 

the  circumstances  had  abandoned  and  exposed  it ;  and  it  is  just 

the  same  now,  though  the  mother  brought  the  child. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  I  agree  that  the 
other  prisoners  were  entitled  to  be  acquitted,  although  they  had 
not  performed  their  duty,  for  their  duty  was  one  of  imperfect 
obligation.  But  the  father  is  in  a  different  position  :  he  is  under 
a  legal  obligation  to  support  and  provide  for  his  child,  and  ho 
would  be  guilty  of  murder,  or  manslaughter  at  the  least,  if  in 
consequence  of  his  neglect  of  duty  the  death  of  his  child  were  to 
follow.  It  does  not  depend  on  the  father  having  the  actual  physical 
custody  of  his  child;  for  as  soon  as  he  knows  that  his  child  is  in 
a  position  of  danger,  as  in  this  case,  and  he  neglects  his  duty,  he 
ha^  abandoned  and  exposed  his  child  within  the  meaning  of  the 
!  Act. 

Channell,  B. — I  represent  n.y  brother  Byles,  who  formed  one 

of  the  Court  when  this  case  was  called  on,  and  I  am  authorised 

\  by  him  to  say  that  he  agrees   in   the  judgment  of  the  other 

;  members  of  the  court.    For  myself  I  may  say,  that  I  have  had  an 

opportunity  of  consulting  with  the  other  members  of  the  Court, 
,  and  that  I  am  of  the  same  opinion. 

Conviction  affirmed. 
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COURT  OF  QUEEN'S  BENCH. 

Sittings  afteb  Easter  Tebm,  1871. 

May  8  to  15. 

(Before  Cockburn,  O.J.) 

Reg.  v.  Boulton  and  others. (a) 

OoTispiracy — Phading^Iridictm&ni — Jurisdiction — Joinder  of  de- 
fendants in  respect  of  offences  v/nconnected  with  each  other — 
Acts  done  out  of  the  jurisdiction — Evidence  of  conspiracy 
— Letters  which  ha/ve  not  been  answered — Evidence — Practice — 
Conduct  of  the  police — Searching  premises  and  exa/mming  the 
person. 

On  an  indictment  for  conspiracy  y  U  is  not  proper  to  include  defenda/nts 
who  have  not  been  privy  to  the  a^ts  relied  upon  as  proof  of  tJie 
alleged  conspiracy , and  whose  offen^ces,  whatever  they  m>ay  have  been, 
are  wholly  sepa/rate  and  distinct.  And  if  the  proof  of  the  alleged 
conspiracy  consists  of  proof  that  the  substantive  crime  has  been 
committed,  however  legal  such  a  course  may  be,  it  is  not  satis- 
factory {following  the  opinion  of  Lord  Oranworth  in  Reg.  v. 
Rowlands  (5  Oox  G.  G.  497.). 

On  an  indict/me^it  in  which  four  defendants  were  charged  with  con- 
spiring to  incite  the  public  to  crime,  and  also  in  separate  counts 
were  charged  each  with  conspiring  with  some  other  to  commit  the 
substantive  crime  :  Held,  that  the  evidence  under  the  two  heads 
of  offence  was  in  its  nature  entirely  distinct  ;  that,  wider  the 
former  tiead,  only  such  acts  as  were  done  inpiiblic  were  admissible, 
and  under  the  latter  head,  only  such  acts  as  were  inter  se.  To 
include  in  the  indictment  defendants  whose  offence,  if  any,  came 
under  the  latter  head,  was  unfair  and  unjust,  as  tending  to 
involve  them  in  the  odium  of  a^cts  to  which  they  were  not  parties. 

As  to  two  of  the  defenda/nts,  the  only  evide^vce  was  of  letters  to  a  third 
defendant,  not  shown  to  have  been  answered.  Held,  to  be  no 
evidence  of  conspiroicy. 

Acts  by  the  defenda/nts  done  in  Scotla/nd  were  tendered  in  evidence  .* 
Held,  that,  not  being  wUhin  the  jurisdiction  of  a/rrest,  these  were 
not  admissible  in  evidence. 

(a)  Reported  by  W.  F.  Finlabon,  Esq.,  Barrister-sat-Law. 


88 


CRIMINAL  LAW   CASES. 


Rso. 

r. 

BOULTOM. 


1871. 


Con^iracy — 

Evidence — 

Practice — 

PoHce. 


The  police  having,  without  warrant  or  magisterial  authority, 
searched  the  residence  of  the  defendants,  and  arrested  tJtein,  and 
brought  them  to  this  country  for  trial,  such  acts  were  held  to  be 
unlawful. 

And  the  police  having  also,  as  they  said,  with  magisterial  authority, 
examined  the  persons  of  others  of  the  defendants  :  Held,  thai  sv>ch 
examination  was  unlawful. 

INDICTMBNT(a)  for  conspiracy  to  commit,  or  to  incite  to  the 
commission  of  felonious  and  unnatural  crime. 

The  indictment  was  against  Lord  Arthur  Clinton,  Ernest 
Boulton,  Frederic  Park,  Louis  Hurt,  John  Fiske,  Martin 
Gumming,  William  Sommerville,  and  C.  H.  Tltomas.  The  first 
count  charged  that,  on  the  1st  of  January,  1868,  and  on  divers 
days  and  times  between  that  day  and  the  taking  of  the  inquisi- 
tions (May,  1870)  they  unlawfully  and  wickedly  did  conspire  and 
agree,  together  with  Albert  Wight  and  divers  other  persons  un- 
known, to  commit,  Ac.  Second  count,  that  they  did  conspire  with 
Wight  and  others  to  solicit  and  incite  unknown  persons  to  com- 
mit, &c.  Third  count,  that  Clinton,  Boulton,  and  Park  did  con- 
spire to  commit  the  crime.  Fourth  count,  that  Clinton  and 
Boulton  conspired  to  commit  with  each  other  the  crime.  Fifth 
count,  that  Clinton  and  Park  conspired  to  commit  the  crime. 
Sixth  count,  that  Boulton  and  Park  conspired  to  commit  the  crime. 
Seventh  count,  that  Boulton  and  Park  did  conspire  to  solicit  and 
incite  Clinton  to  commit  the  crime.  Eighth  count,  that  Boulton 
and  Park  conspired  to  incite  and  solicit  Thomas  and  Clinton  to 
commit  the  crime.  Ninth  count,  that  Boulton  and  Park  con- 
spired to  incite  Clinton  to  commit  the  crime  with  Park.  Tenth 
count,  that  Boulton  and  Park  conspired  to  incite  unknown  persons 
to  commit  the  crime  with  Boulton.  Eleventh  count,  that  Boulton  and 
Park  conspired  to  incite  unknown  persons  to  commit  the  crime 
with  Park.  Twelfth  count,  that  Hurst  and  Boulton  conspired  to 
commit  the  crime  with  each  other.  Thirteenth  count,  that  Somer- 
ville  and  Boulton  conspired  to  commit  the  crime.  Fourteenth  count, 
that  Fiske  and  Boulton  so  conspired. 

There  was  a  second  indictment  for  public  indecency. 

Sir  R.  Collier,  A.G.,  Sir  /,  Coleridge,  S.G.,  H,  James,  Q.C., 
jff.  Oiffard,  Q.C.,  Archibald  and  Poland  for  the  prosecution. 

Sir  /.  Karslake  and  F.  H,  Lewis  for  Hurst. 

Parry,  Serjt.,  and  Straight  for  Park. 

Ballantine,  Serjt.,  and  Digby  Seymour  for  Boulton. 

U,  Matthews,  Q.C.,  Sleigh,  Serjt.,  and  Powell  for  Fiske. 

The  other  defendants  did  not  appear. 

The  indictment  was  prepared  for  the  Central  Criminal  Court 
under  the  fi^t  of  the  Attorney-General,  and  was  removed  by 
certiora/ri. 

On  the  28th  of  April,  1870,  Boulton  and  Park,  two  young  men, 

(a)  Presented  and  foniid  at  the  Central  Criminal  Court  without  any  allegations  of 
facts  within  the  jurisdiction. 
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were   taken  into   custody  in   women's   dresses   coming  from  a        Baa. 
theatre  in  company  with  a  third  named  Mandell^  who  was  dressed     ^*J- 

in  his  proper  attire.     The  two  first  acknowledged  their  sex,  but        ^^' 

were  detained;  Mundell  was  liberated.  It  was  discovered  that  1871. 
they  had  rooms  in  Wakefield-street,  Begent-square,  where  —7" 
there  was  a  great  quantity  of  women's  dresses  and  ornaments,  Emda!^^ 
and  that  they  had  for  some  time  been  in  the  habit  of  going  thence  Practice— 
dressed  as  women,  to  theatres  and  pubUc  places  of  amusement,  iVtb«. 
and  sometimes  walking  in  the  streets  so  attired.  While  Park  and 
Boulton  were  in  custody,  they  were  examined  by  a  police-surgeon, 
who  stated  that  there  were  appearances  of  the  commission  of  the 
crime,  and  they  were  committed  upon  that  charge,  which,  how- 
ever, was  afterwards  abandoned,  and  the  present  charge  preferred. 
In  the  meantime,  their  letters  being  seized,  it  was  discovered  that 
they  corresponded  with  the  other  defendants — ^with  Hurst  and 
Fiske,  who  lived  at  Edinburgh,  and  with  Clinton  and  Sommerville 
elsewhere,  and  that  Thomas  sometimes  came  to  the  lodgings.  It 
was  also  found  that  Clinton  and  Boulton  had  lodged  together  in 
Southampton-street,  Strand.  Whereupon,  without  application  to 
a  magisl3*ate  or  any  legal  ceremony,  their  rooms  were  also 
searched,  and  at  Lord  Clinton's  lodgings  letters  from  Boulton 
were  found ;  at  Hurst's,  letters  from  Fiske  ;  at  Piske's,  letters 
from  Hurst.  Letters  fi^m  Hurst  to  Boulton  were  also  found,  but 
none  from  Boulton  or  Park  to  Hurst  or  Piske.  Thereupon  the 
present  indictment  was  preferred,  in  which  Hurst  and  Fiske, 
Sommerville  and  Thomas  were  included,  as  well  as  Lord  Clinton ; 
the  charge,  it  will  be  seen,  dividing  itself  into  two  branches— a 
general  conspiracy  to  debauch  the  public,  and  several  sepa/rate 
conspiracies  to  debauch  each  other. 

The  evidence  was  chiefly  and  almost  entirely  directed  against 
Clinton,  Boulton,  and  Park ;  and  against  Sommerville,  Hurt,  and 
Fiske;  and  these  two  heads  of  evidence  were  almost  entirely 
distinct. 

As  regarded  Boulton  and  Park  there  was  evidence  that  for 
some  time  prior  to  their  arrest,  and,  indeed,  during  the  period 
covered  by  the  indictment  {i.e.,  from  January,  1868,  to  April, 
1870)  they  had  been  in  the  habit  of  going  about  to  public  places 
of  amusement  in  women's  dresses,  and  of  walking  in  such  dresses 
at  all  hours  of  the  night  in  the  streets.  But  the  evidence  of  this 
was  slight  and  little  reliable,  except  as  to  a  short  period  prior  to 
their  arrest,  that  is,  the  early  part  of  1870.  Some  evidence  was 
eiven  that  their  dresses  were  of  such  a  character  as  to  create  the 
impression  that  they  were  women  of  loose  character ;  and  some 
evidence,  but  very  slight  and  not  very  reliable,  was  given,  that 
they  had  on  one  or  two  occasions  used  gestures  such  as  such 
women  would  use.  But  except  this  slight  and  unreliable  evidence, 
there  was  no  evidence  of  public  incitement,  and  the  only  witness 
called  for  the  prosecution  to  show  that  they  had  addressed  gentle- 
men when  in  female  attire — ^Mr  Mundell — ^proved  that  they  only 
accosted  him  in  consequence  of  his  following  them;  that  they 
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Bao.        distinctly  told  him  they  were  men^  and  that  no  indecency  or 
_»_         impropriety  occurred.     There  was  no  evidence  that,  except  in  his 

case,  they  ever  took  anyone  home  with  them ;  and,  on  the  con- 

1871.        trary,'the  evidence  was  that  they  always  went  out  and  came  back 
—7-        themselves,  and  only  spoke  with  those  of  their  own  party. 
^^Eou^^^       It  was  proved  that,  now  and  then.  Park  and  Boulton  would 
Practice—    sleep  a  night  or  two  at  the  house  in  Wakefield-street  (where  they 
P^Uce,       had  the  dresses),  and,  as  they  had  no  regular  lodgings,  and  only 
took  them  for  the  night,  it  once  or  twice  happened  that  there  was 
only  one  bed  vacant,  and  that  thus  they  slept  together.     Similar 
evidence  was  given  as  to  Thomas  and  another  of  the  defendants 
who  sometimes  came  there  for  a  night  or  two,  and  had  lodgings 
on  another  floor.    But  this  was  only  on  rare  occasions,  when  they 
happened  to  have  been  out  at  the  theatre^  and  it  was  proved  by 
the  landlady  that  she  never  observed  any  appearance  of  inde- 
cency or  impropriety. 

Such  was  the  evidence  as  to  Park  and  Boulton,  and  it  was  only 
as  to  them  that  there  was  any  evidence  with  reference  to  the 
public. 

As  regarded  Lord  Clinton,  Boulton,  and  Park,  Sommerville  and 
Thomas,  and  Hurst  and  Fiske,  the  only  evidence  was  on  the 
separate  charges  of  conspiracy  to  debauch  each  other.  Under  this 
head,  as  regarded  Lord  Clinton  and  Boulton  and  Park,  the  only 
evidence  was  that  of  a  servant  girl  at  Lord  Clinton's  lodgings  in 
Southampton-street,  Strand,  that  for  two  or  three  months  (October 
and  November,  1868)  Boulton  lodged  there  with  him,  in  female 
costume,  as  his  wife,  always  dressed  as  a  woman,  wearing  a 
wedding  ring,  called  by  a  female  name,  ^'  Stella,^'  sleeping  with 
him  constantly,  and  described  by  him  as  his  wife.  And  some 
similar  evidence  was  given  as  to  Park.  But  aU  this,  except  the 
visit,  was  contradicted  by  the  four  other  inmates  of  the  house,  all 
called  for  the  defence — ^tiiat  is,  the  landlady,  the  other  servant, 
and  two  other  lodgers — ^all  of  whom  swore  that  Boulton  was 
always  dressed  as  a  man ;  that  he  was  always  called  Ernest ;  that 
he  did  not  wear  a  ring ;  and  that  he  always  slept  by  himself,  and 
never  with  Lord  Clinton ;  and  that  when  Park  came,  as  he  did 
once  or  twice,  he  slept  on  a  couch.  Moreover,  the  mother  of  the 
prisoner  Boulton  proved  that  she  was  comizant  of  the  visit,  and 
called  at  the  lodgings  once  or  twice  with  her  husband  to  see  him. 

The  above  was  the  only  evidence  against  Clinton,  Park  and 
Boulton,  with  reference  to  each  other,  except  the  letters,  in  which 
allusions  were  made  to  Boulton  as  Clinton's  wife,  and  to  Park  as 
his  wife's  sister  and  as  ^'  Fanny,"  and  to  matrimonial  squabbles 
between  them. 

Then,  as  regarded  Hurst  and  Boulton,  the  evidence  for  (the 
prosecution  was  that  Boulton  had  visited  him  at  Edinburgh ;  and 
it  was  sought  to  prove  that  they  had  slept  together,  but  this 
broke  down ;  and  it  appeared,  on  the  contrary,  that  Boulton  had 
a  separate  bedroom,  for  which  Hurst  had  paid.  There  was 
nothing  else  in  addition,  except  some  letters  of  Hurst  to  Boulton, 
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coached  in  terms  of  much  personal  fondness,  addressing  him  as 
'^  my  darling  Emie/^  and  so  on.  This  was  all  the  evidence  as 
against  Hurst,  except  that  he  had  paid  a  small  bill  for  making  up 
a  female  dress  for  Boultou,  which,  however,  it  appeared,  was  not 
to  be  worn  duri^g  the  visit ;  and  it  appeared  from  Hurst^s  letters 
that  he  disapproved  of  the  practice,  and  only  paid  this  bill 
because  he  did  not  like  his  friend  to  leave  bills  unpaid  behind 
him,  and  that  he  rebuked  him  rather  for  his  inattention  to  money 
matters.     There  were  no  answers  to  his  letters  in  evidence. 

With  regard  to  Piske,  the  only  evidence  was  that,  being  a 
friend  of  Hurst^s,  he  had  made  Boulton^s  acquaintance  at  Edin- 
burgh during  his  visit  to  Hurst,  and  that  he  had  written  to  him 
afterwards  some  letters  couched  in  terms  of  warm  affection  and 
admiration,  in  one  of  which  he  described  him  as  combining  the 
charms  of  ''  Lais  and  Antinous.'^  It  also  appeared  that  he  had 
photographs  of  Boulton  in  female  costume ;  but  it  appeared 
that  these  were  in  theatrical  characters,  and  were  purchased. 
But  it  does  not  appear  that  the  letters  were  ever  answered  or 
i-esponded  to. 

It  appeared  that  when  Park  and  Boulton  were  originally  appre- 
hended, it  was  only  on  a  charge  of  misdemeanour,  on  which  they 
might  have  been  bailed,  and  when  they  were  about  to  be  bailed, 
a  police-serjeant,  acting,  as  he  said,  on  the  order  of  the  magistrate, 
had  the  prisoners  forcibly  examined  in  the  police  cells,  and  on 
that  examination  gave  evidence  tending  to  prove  the  commission 
of  the  capital  crime,  evidence  on  which  bail  was  reftised. 

CocKBURN,  C.  J.,  expressed  himself  strongly  of  opinion  that  the 
conduct  of  the  police  in  this  matter  had  been  entirely  unwarrant- 
able and  Ulegal,  and  he  refused  to  believe  that  any  magistrate 
could  have  ordered  it. 

For  the  defence,  evidence  was  given  by  Boulton^s  parents  that 
Boulton^  who  was  of  very  delicate  form  and  feminine  features, 
had  from  childhood  a  strong  inclination  to  assume  female  cha- 
racters ;  that  as  he  grew  up  he  showed  an  increasing  fondness 
for  dramatic  performances,  m  which  he  always  assumed  such 
characters,  and  that  he  often  played  in  private  theatricals.  That 
in  1867  his  family  first  made  the  acquaintance  of  Lord  Arthur 
Clinton,  who  had  also  a  strong  taste  for  dramatic  entertainments, 
and  who  visited  at  their  house  and  became  intimate  with  them. 
That  in  1868  he  invited  Boulton  to  go  with  him  to  Scarborough, 
where  they  gave  public  dramatic  entertainments,  in  which  Lord 
Arthur  often  played  the  part  of  husband,  and  Boulton  the  part  of 
wife;  that  on  their  return  to  London  Boulton,  with  the  full 
knowledge  of  lus  parents,  visited  Lord  Arthur,  as  already 
described,  having  a  separate  bedroom.  That  in  1869  he  went 
with  Park — a  friend  of  his — a  theatrical  tour  in  Essex,  whei'e 
Park  lived,  and  where  they  played  in  all  the  towns  of  the  county, 
Boulton  always  playing  female  characters,  and  Park  generally 
doing  so.  That  in  1870,  on  their  return  to  town,  they  took  a 
room  in  the  house  at  Wakefield-street,  to  deposit  their  tiieatrical 
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Rbo.        dresses^  and  occasionally  to  sleep  there  whan  they  had  been  at  the 
V-  theatre  (their  parents  residing  out  of  town)  ;  and  that  it  was  only 

BouLTON.     j-Qj,  ^  g^ort   period   before  their  arrest   they   had   pursued   the 
1871.        practice,  only  as  a  frolic,  of  going  about  in  female  dresses. 
—7-  Lastly,  medical  evidence  was  given  which  showed  that,  during 

^^J^^I^Z^  the  whole  period  covered  by  the  alleged  conspiracy,  Boulton  was 
Practice-^    labouring  under  fistula. 
PoUce,  As  to  Hurst  and  Piske,  as  already  mentioned,  there  was  no 

evidence  but  their  letters,  to  which  there  were  no  answers,  and 
the  expressions  in  which  were  explained ;  and  there  was  string 
evidence  as  to  character.  ' 

As  to  Sommerville,  there  was  no  evidence  except  two  letters  to 
Boulton^  couched  in  terms  of  strong  affection.  But  no  answer  w.as 
proved. 

As  to  Thomas^  the  only  evidence  was  that  he  was  acquainted 
with  Boulton  and  Park^  and  sometimes  slept  at  the  house  in 
Wakefield-street. 

Lord  Arthur  Clinton  had  died.  Sommerville  and  Thomas  did 
not  appear. 

At  the  close  of  the  case  for  the  prosecution. 

Sir  /.  Karslake  and  Matthews  objected,  on  the  part  of  Hurst 
and  Fiske,  that  there  was  no  evidence. 

CocKBUEN,  C.J.,  would  not  stop  the  case ;  but  next  day,  after 
consulting  his  brethren,  said  he  thought,  as  at  present  advised, 
there  was  some  evidence  ,but  only  in  the  count  as  to  Boulton, 
and  he  should  reserve  the  point. 

Parry,  Serjt.,  and  Seymour  (for  Park  and  Boulton),  went  to  the 
jury  as  to  the  credibility  of  the  testimony,  and  the  actual  com- 
mission of  crime  by  those  two  defendants.  Admitting  that  if  it 
was  proved,  the  conspiracy  to  commit  it  was  proved. 

CocKBURN,  C.J.,  observed  that  this  by  no  means  necessarily 
followed ;  for,  as  the  prosecution  had  chosen  so  to  shape  their 
case  that  the  proof  they  gave  of  the  conspiracy  was  the  proof  of 
the  commission  of  *the  crime,  they  must  also  prove  that  it  was  in 
pursuance  of  the  conspiracy  they  had  laid. 

Parry  urffed  that  the  only  evidence  of  the  conspiracy  was  the 
commiesion  of  the  crime ;  that  this  was  insufficient  (for  which 
reason  that  charge  had  been  abandoned),  and  that  the  Crown 
were  trying  indirectly  to  get  a  conviction  for  conspiracy  to 
commit  the  crime,  by  insuflScient  or  unreliable  evidence  of  the 
commission  of  the  crime. 

Sir  /.  Karslake  and  Matthews  for  Hurst  and  Fiske. 

Sir  R,  Collier  J  A.G.,  in  reply,  abandoned  the  case  as  to  actual 
commission  of  the  crime  by  any  of  the  defendants,  admitting  he 
could  not  substantiate  it,  but  he  pressed  the  case  as  to  conspiracy 
to  incite  to  crime. 

CocEBUBN,  C.J.,  summed  up.  This  case  has  deepened  the 
conviction  which  I  have  long  entertained  as  to  the  necessity 
for  a  public  prosecutor  to  conduct  and  control  future  prosecu- 
tions.    The  act  of  the  police-surgeon  in  examining  the  person  of 
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the  prisoner  as  he  did^  without  any  legal  authority^  was  wholly        Rm. 
nniustifiable.     He  had  no  more  riffht  to  do  it  than  he  would  have     ^    ''• 

to  inflict  such  an  indignity  on  any  person  in  custody,  or  any        ' 

person  he  met  in  the  streets.  The  seizure  of  the  letters  of  the  1871. 
other  defendants  also  appears  to  have  been  without  any  legal  ^  T" 
warrant  or  authority.  [With  regard  to  the  general  nature  Evidmx^ 
of  the  indictment  for  conspiracy,  and  the  mode  in  which  it  Practic»^ 
had  been  attempted  to  support  it,  the  Lord  Chief  Justice  said  :]  Police, 
The  case  is  one  which  requires  the  utmost  discrimination  and 
care,  not  only  on  account  of  the  interests  of  the  accused 
but  of  the  interests  of  public  justice,  and  especially  with 
reference  to  the  form  in  which  it  is  presented  to  you.  We  are 
trying  the  defendants  for  conspiring  to  commit  a  felonious  crime, 
and  the  proof  of  it,  if  it  amounts  to  anything,  amounts  to  proof  of 
the  Ckctual  commission  of  crime.  Now  I  must  say  that  this  is 
not  a  course  which  commends  itself  to  my  approval.  I  am  clearly 
of  opinion  that  where  the  proof  intended  to  be  submitted  to  a 
jury  is  proof  of  the  actual  commission  of  crime,  it  is  not  the 
proper  course  to  charge  the  parties  with  conspiring  to  commit  it ; 
for  that  course  operates,  it  is  manifest,  unfairly  and  unjustly 
against  the  parties  accused ;  the  prosecutors  are  thus  enabled  to 
combine  in  one  indictment  a  variety  of  offences,  which,  if  treated 
individually,  as  they  ought  to  be,  would  exclude  the  possibility  of 
giving  evidence  against  one  defendant  to  the  prejudice  of  others, 
and  deprive  defendants  of  the  advantage  of  calling  their  co- 
defendants  as  witnesses.  I  do  not  say  this  merely  on  my  own 
authority,  I  have  the  authority  of  the  late  Lord  Cranworth — one 
of  the  ablest  of  our  judges — ^for  the  view  I  have  expressed.  Li  a 
case  (a)  before  him,  in  which  the  parties  had  been  indicted,  not 
for  the  offence  they  had  committed,  but  for  conspiracy  to  commit 
it,  that  eminent  judge  said  that  such  a  course  was  no  doubt 
legal,  but  that  it  would  have  been  more  satisfactory  if  they  had 
been  indicted  for  that  which  they  had  done,  and  not  for  con- 
spiring to  do  it.  I  entirely  adopt  that  view,  and  think  that  it 
would  have  been  far  better  if  these  parties  who  are  brought  before 
you  on  one  common  indictment,  for  offences  essentially  several 
and  distinct,  had  been  respectively  indicted  and  put  upon  their 
defence  for  the  offences  they  had  respectively  committed ;  but,  as 
it  is,  we  can  only  consider  the  case,  as  it  is  now  presented  to  us, 
on  one  indictment.  There  is  here,  however,  another  observation 
to  be  made,  that  the  parties  are  not,  upon  this  indictment, 
merely  charged,  as  they  are  in  another  indictment,  with  an 
offence  against  public  decency,  but  with  conspiring  to  commit 
a  felony.  Now  you  must  carefully  keep  in  mind  the  distinction 
between  the  two  charges,  especially  as  the  evidence  on  this  indict- 
ment is  in  substance  the  same  as  would  be  given  on  the  other. 
Upon  the  present  indictment,  unless  you  are  quite  satisfied  of  the 
conspiracy  and  purpose  to  commit  the  felony,  then,  however 
offensive  and  repulsive  the  conduct  of  the  parties  may  have  been 

(a)  jRe  Rowlands  (5  Ooz  0.  0.  497). 


94  CRIMINAL    LAW   CASES. 

ftn.        you  cannot  commit  them  npon  this  indictment.     The  case  divides 

V  itself  intotwo  main  branches;  firsts  that  part  of  the  indictment  which 

BopMoiT.     charges  generally  a  conspiracy  between  all  the  defendants  to  incite 

1871.       the  public  to  commit  the  felony ;  and  next^  that  part  which  charges 

-7—  them  separately,  two  in  one  count  and  two  in  another,  with  conspi- 
E^[i^^^  ^^^^J  ^  commit  or  to  incite  each  other  to  commit  the  offence.  These 
Practice^    two  heads  of  charges  are  entirely  different  and  distinct ;  for  in  the 

PoUcA.  former  you  have  to  look  only  to  the  public  conduct  of  the  defen- 
dants, while  in  the  other  you  have  to  look  only  to  their  private 
.  acts  and  conduct,  and  relations  with  each  other.  On  the  first 
head  of  charge,  no  doubt  there  had  been  great  indecency  and 
impropriety  of  conduct ;  but  you  must  not  allow  your  indignation 
at  these  indecent  proceedings  to  warp  your  judgment  in  trying 
the  far  more  serious  accusation  which  is  before  you,  and  the 
question  is,  whether  from  this  conduct,  considered  with  reference  to 
the  other  facts  in  the  case,  you  can  draw  the  conclusion  that  the 
defendants,  in  thus  acting,  had  the  intention  and  design  imputed  to 
them.  And  it  is  necessary  for  you  to  consider  whether  the  in- 
ference you  might  otherwise  have  drawn  is  not  rebutted  by  the 
evidence  as  to  the  use  of  the  dresses  for  theatrical  characters  and 
performances.  There  was  undoubtedly  a  lawful  occasion  for  the 
purchase  of  the  dresses,  and  there  is  evidence  that  they  were 
originally  used  for  that  purpose.  Then,  on  the  other  hand,  there 
is  no  evidence  of  anything  like  solicitation  or  actual  incitement  to 
any  of  the  public ;  on  the  contrary,  the  evidence  is  rather  that 
they  kept  themselves  to  their  own  party.  So  much  as  to  that  part 
of  the  case  which  relates  to  the  public.  Then,  as  to  that  part  of 
the  indictment  which  refers  to  the  private  relations  between  the 
parties,  and  in  particular  with  reference  to  Lord  Arthur  Clinton  and 
Boulton.  The  preponderance  of  evidence  was  in  favour  of  the 
accused,  and  the  letters  were  explainable,  with  reference  to  the 
assumption  of  theatrical  characters.  So,  as  to  the  two  defendants, 
Park  and  Boulton,  their  lodgings  appeared  to  have  been  originally 
taken  and  used  for  the  purpose  of  theatrical  performances,  and 
afterwards  for  the  purpose  of  that  foolish  masquerading  at 
theatres.  With  reference  to  the  case  as  between  Boulton  and 
Hurst  also,  there  is  evidence  to  explain  it.  As  to  the  joinder 
of  Hurst  and  Fiske,  I  am  of  opinion  that  they  ought  never  to 
have  been  put  upon  their  trial  in  this  country  at  all.  In  the 
first  place,  gross  injustice  is  done  to  them,  as  they  are  mixed  up 
with  matters  with  which  they  had  nothing  to  do  (the  theatrical 
dresses  and  the  masquerading  at  theatres),  and  which  are  naturally 
calculated  to  create  great  prejudice  against  them,  and  thus  the 
fair  administration  of  justice  is  most  seriously  compromised.  And 
again,  in  order  to  commit  Hurst  and  Fiske,  you  must  be  satisfied 
that  they  were  parties  to  a  conspiracy  in  this  country ;  for  we 
have  no  jurisdiction  as  to  what  may  have  taken  place  in  Scotland. 
If  there  was  a  conspiracy  in  Scotland  to  commit  or  incite  to 
immorality  in  that  country,  the  case  should  be  tried  in  the  courts 
of  that  country.     It  is  oppressive  to  a  man  to  try  him  at  a  dis- 
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tanc'e  from  the  place  of  his  residence^  and  at  a  place  where  he  may        Rao 
be  nnable  to  procure  witnesses  to  attend,  unless  it  is  in  the  place  ^' 

where  he  committed  the  offence.     Bat  here  I  am  of  opinion  that 


any  offence  which  may  have  been  committed  by  these  parties,  if  1871. 
any  was  committed,  was  committed  in  Scotland,  and  not  in  this  "T~ 
country,  and  it  is  there  they  ought  to  have  been  tried.  As  it  is,  Emde^^ 
they  have  suffered  great  injustice,  entirely  through  the  conduct  Practice— 
of  the  police,  and  the  whole  course  of  the  case  has  confirmed  me  PoHce, 
in  the  opinion  I  have  long  entertained  as  to  the  necessity  for  a 
public  prosecutor,  to  conduct  and  to  control  criminal  prosecutions. 
The  police  seized  the  prisoners^  letters  without  warrant,  and  then, 
without  any  authority,  searched  the  lodgings  of  Hurst  and  Fiske, 
at  Edinburgh,  and  then  arrested  them  and  held  them  to  bail, 
without  taking  them  before  a  magistrate  at  all ;  and  thus  they 
are  put  upon  their  trial,  with  other  persons,  for  an  alleged  offence 
having  no  connection  whatever  with  their  own  conduct.  The 
case,  as  regards  the  two  Scotch  defendants,  appears  to  rest  chiefly 
on  letters,  and  these  are  letters  to  a  third  person,  Boulton,  and 
these  letters  unanswered  and  not  shown  to  have  been  followed 
out  by  acts.  But  the  charge  is  conspiracy,  and  conspiracy  implies 
the  common  action  of  two  minds.  A  man  cannot  conspire  with 
himself ;  there  must  be  two  parties  to  a  conspiracy,  and  there  is 
nothing  to  show,  even  putting  the  worst  construction  on  the 
letters,  that  Boulton  concurred  in  them.  Where,  then,  is 
the  evidence  of  the  conspiracy  ?  There  is  no  kind  of  connection 
or  correspondence  shown  between  Hurst  or  Piske  and  any  other 
of  the  defendants,  except  Boulton ;  and  as  to  Boulton,  the  evidence 
consists  only  of  letters  from  them  to  him,  not  shown  to  be 
answered.  There  is  no  evidence  of  any  response  to  them,  or 
even  of  a  reception  of  them  and  assent  to  them,  in  the  sense 
suggested  on  the  part  of  the  prosecution.  The  indictment  is  not 
for  incitement  to  immorality,  but  for  conspiracy  to  commit  it ;  and 
to  make  out  a  conspiracy  there  must  be  the  concurrence  of  two 
minds,  of  which,  in  this  case,  there  is  no  evidence,  for  the  prose- 
cution have  not  shown  that  the  letters  were  received  or  responded 
to  in  the  sense  suggested,  (a) 

Verdict,  Not  guilty. 

(a)  The  defendants  Park  and  Boulton  were  held  to  bail  before  the  Lord  Chief 
Justice,  to  appear  and  answer  to  the  second  indictment  when  called  upon ;  and  at  the 
next  sitting  they  entered  into  recognizances  to  be  of  good  behaviour^  and  were  then 
discharged — it  being  understood  l£at  the  prosecutionf  except  in  the  event  of  any 
repetition  of  the  ofifence.  would  be  abandoned. 
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COUET  OP  CRIMINAL  APPEAL. 

Jime  '8,  1871. 

(Before  Cookbukn^  C.J.,  Channbll,  B.,  Willbs,  J.,  Mellob,  J., 

and  M.  Smith,  J.) 

Beg.  v.  Balls,  (a) 

Embezzlement — Charging  a  gross  sum  in  indictment — Evidence — 

24  ^  25  Vict.  c.  96,  «.  71. 

It  was  the  duty  of  a/n  agent  and  collector  of  a  coal  club  to  receive 
payments  by  small  weekly  instalments,  and  to  send  in  weekly 
accounts  on  Tuesda/ys,  and  on  each  Tuesday  to  pay  the  gross 
a/mount  received  into  the  bank  to  the  credit  of  the  club. 

A71  indictment  cha/rged  the  agent  with  embezzling  11, 1/?.,  and  evidence 
tvas  given  that  dv/ring  a  certain  week  payments  of  ten  smaller 
sums,  making  together  II,  Is.,  had  been  made  to  the  agent,  and 
that  the  prisoner  failed  to  account  for  those  sums,  or  for  any 
specific  swm  of  \l.  \s. 

There  were  two  other  counts  contaimng  charges  of  embezzlement  of  two 
other  sv/ms  of  II.  7s.  a/nd  11.  5s. ,  and  supported  by  similar 
evidence. 

Held,  that  the  indictment  mdght  properly  cha/rge  the  embezzlement  of 
a  gross  sum,  and  be  proved  by  evidence  similar  to  the  above,  and 
that  it  was  not  necessa/ry  to  cha/rge  the  embezzlement  of  each  par- 
Ocula/r  swm  composing  the  gross  sum,  a/nd  that,  although  the 
evidence  might  show  a  large  number  of  small  su/ms  embezzled,  the 
prosecution  woe  not  to  be  confimed  to  the  proof  of  three  of  such 
small  swms  only. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Commis- 
sioner Kerr  at  the  Central  Criminal  Court. 

At  a  session  of  the  Central  Criminal  Coort,  on  Tuesday,  the 
2nd  of  May,  1871,  Edmund  Balls  was  tried  before  me  on  the 
following  indictment : — 

The  first  count  charged  ^'  that  he,  being  a  member  of  a  certain 
co-partnership  of  persons  trading  under  the  name,  style,  and  title 
of  the  Alliance  Industrial  and  Provident  Coal  Society  (Limited), 
did  on  the  5th  of  December  receive  into  his  possession  the  sum 
of  11.  Is.  in  money,  for,  and  on  the  account  of  the  said  co-partner- 

(a)  Reported  by  John  Taowmw,  Esq.,  Barrister-at-Law. 
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ship^  and  fraudulently  and  feloniously  did  embezzle  the  said  sum        Bn>. 
of  money /^  ^' 

The  second  count  charged  him  with  having  within  six  months        J^^ 
from  the  offence  in  the  first  county  that  is  to  say,  on  the  12th  of        1871. 
December,  while  he  was  a  member  of  the  said  co-partnership,       r— 
received  on  account  of  the  said  co-partnership  the  further  sum  *  ^"^^ 

of  11.  7s,,  and  with  having  embezzled  that  sum. 

The  third  count  charged  him  with  having,  within  six  months 
from  the  offences  in  the  first  and  second  counts,  that  is  to  say, 
on  the  1 9th  of  December,  while  he  was  a  member  of  the  said  co- 
partnership, received  on  account  of  the  said  co-partnership  the 
further  sum  of  IZ.  5a.,  and  with  having  embezzled  that  sum. 

It  was  proved  that  the  prisoner  was  a  shareholder  in  the 
society  named ;  that  he  received  dividends  on  his  shares  therein, 
and  that  he  was  also  duly  appointed  an  agent  of  the  society,  in 
which  capacity  it  was  part  of  his  duty  to  collect  moneys  for  the 
society  in  the  manner  hereinafter  mentioned.  He  gave  a  bond 
for  the  faithful  performance  of  his  duties.  It  was  his  duty  as 
such  agent  and  collector  to  receive  payments  from  numerous 
persons  who  bought  coals  from  the  society,  for  which  they  were 
to  pay  by  weekly  instalments.  Of  these  payments,  which  were 
to  be  made  weekly,  it  was  his  duty  to  send  in  weekly  accounts  on 
the  Tuesday  of  every  week.  And  it  was  his  duty  on  the  Tuesday 
of  every  week  to  pay  the  gross  amount  received  by  him  in  the 
course  of  the  preceding  week  into  a  bank  to  the  credit  of  the 
society. 

The  prisoner  did  in  fact  pay  money  into  the  bank  to  the  credit 
of  the  society  every  week,  both  before,  during,  and  after  the 
time  covered  by  the  three  several  counts  of  the  indictment.  On 
some  occasions  he  paid  into  the  bank  a  larger  sum  than  by  his 
account  of  the  previous  week's  collection  he  ought  to  have  done. 

To  prove  the  allegation  in  the  first  count  of  the  embezzlement 
of  the  sum  of  11.  Is.  on  the  5th  of  December,  it  was  proposed  by 
the  counsel  for  the  prosecution  to  give  evidence  of  ten  different 
payments  in  the  course  of  the  week  ending  on  such  5th  of 
December;  that  these  payments  were  made  to  the  prisoner  by 
ten  different  persons,  and  that  the  several  small  sums  so  paid  to 
him  amounted  in  the  whole  to  IZ.  la.  It  was  also  proposed  to 
prove  that  neither  in  the  prisoner's  account,  sent  in  by  him  on 
the  5th  of  December,  when  he  ought  to  have  accounted  for  the 
previous  week's  collection,  nor  in  any  subsequent  account  did  the 
prisoner  account  for  those  several  sums,  or  any  of  them,  nor  for 
any  specific  sum  of  11.  Is. 

To  prove  the  allegation  in  the  second  count  of  the  embezzle- 
ment of  the  sum  of  IZ.  7s.  on  the  12th  of  December,  it  was 
proposed  also  to  prove  by  ten  different  witnesses  ten  different 
payments  in  the  course  of  the  week  ending  on  that  day ;  that  the 
several  small  sums  so  paid  amounted  in  the  whole  to  1 Z.  7s. ;  and 
that  neither  in  the  prisoner's  account  sent  in  by  him  on  the  said 
12th  of  December,   nor  in   any  subsequent  accounts,   did  tho 
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COUET  OF  CRIMINAL  APPEAL. 

Jvms  '8,  1871. 

(Before  Cockburn,  C.J.,  Chaistnell,  B.,  Willes,  J.,  Mellob^  J., 

and  M.  Smith^  J.) 

Bsa.  V.  Balls,  (a) 

Embezzlement — Charging  a  gross  swm  in  indictment — Evidence — 

24  ^  25  Vict.  c.  96,  s.  71. 

It  teas  the  duty  of  an  agent  and  collector  of  a  coal  club  to  receive 
payments  by  small  weekly  instalments,  and  to  send  in  weekly 
Ojccourvts  on  Tuesdays,  and  on  each  Tuesday  to  pay  the  gross 
a/mount  received  into  the  bank  to  the  credit  of  the  club. 

An  indictment  cha/rged  the  agent  with  &mbezzling  \l.\s,,  and  evidence 
was  given  that  dv/ring  a  certain  week  'payments  of  ten  smaller 
sumiSy  making  together  II,  Is,,  had  been  made  to  the  agent,  and 
that  the  prisoner  failed  to  a^ccount  for  those  sums,  or  for  any 
specific  svmi  of  IL  Is. 

There  were  two  other  counts  containing  charges  of  embezzlement  of  two 
other  sums  of  11.  Is.  a/nd  11.  5s.,  and  supported  by  similar 
evidence. 

Held,  that  the  indictment  mAght  properly  charge  the  emibezzlemsnt  of 
a  gross  sum,  and  be  proved  by  evidence  similar  to  the  above,  and 
that  it  was  not  r^ecessary  to  cha/rge  the  embezzlement  of  each  par- 
Uctdwr  swm  composing  the  gross  sum,  a/nd  that,  although  the 
evidence  might  show  a  large  number  of  small  sumis  embezzled,  the 
prosecution  was  not  to  be  confi/ned  to  the  proof  of  three  of  such 
smM  sumis  only. 

CASE  reserved  for  the  opinion  of  tliis  Court  by  Mr.  Commis- 
sioner Kerr  at  the  Central  Criminal  Court. 

At  a  session  of  the  Central  Criminal  Court,  on  Tuesday,  the 
2nd  of  May,  1871,  Edmund  Balls  was  tried  before  me  on  the 
following  indictment : — 

The  first  count  charged  '^  that  he,  being  a  member  of  a  certain 
co-partnership  of  persona  trading  under  ^e  name,  style,  and  title 
of  the  Alliance  Industrial  and  Provident  Coal  Society  (Limited), 
did  on  the  5th  of  December  receive  into  his  possession  the  sum 
of  1{.  1^.  in  money,  for,  and  on  the  account  of  the  said  co-partner- 

(a)  Reported  by  John  TeoiCPflOif,  Esq.,  Barrister-at-Law. 
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ship,  and  fraudulently  and  feloniously  did  embezzle  the  said  sum        Bn>. 
of  money /^  ^- 

The  second  count  charged  him  with  having  within  six  months         ^"^ 
from  the  offence  in  the  first  count,  that  is  to  say,  on  the  12th  of        1871. 
December,  while  he  was  a  member  of  the  said  co-partnership,       r~ 
received  on  account  of  the  said  co-partnership  the  further  sum     ^      ^""^ ' 
of  \l.  7s,,  and  with  having  embezzled  that  sum. 

The  third  count  charged  him  with  having,  within  six  months 
&om  the  offences  in  the  first  and  second  counts,  that  is  to  say, 
on  the  1 9th  of  December,  while  he  was  a  member  of  the  said  co- 
partnership, received  on  account  of  the  said  co-partnership  the 
further  sum  of  \l,  bs,,  and  with  having  embezzled  that  sum. 

It  was  proved  that  the  prisoner  was  a  shareholder  in  the 
society  named ;  that  he  received  dividends  on  his  shares  therein, 
and  that  he  was  also  duly  appointed  an  agent  of  the  society,  in 
which  capacity  it  was  part  of  his  duty  to  collect  moneys  for  the 
society  in  the  manner  hereinafter  mentioned.  He  gave  a  bond 
for  the  faithful  performance  of  his  duties.  It  was  his  duty  as 
such  agent  and  collector  to  receive  payments  firom  numerous 
persons  who  bought  coals  from  the  society,  for  which  they  were 
to  pay  by  weekly  instalments.  Of  these  payments,  which  were 
to  be  made  weekly,  it  was  his  duty  to  send  in  weekly  accounts  on 
the  Tuesday  of  every  week.  And  it  was  his  duty  on  the  Tuesday 
of  every  week  to  pay  the  gross  amount  received  by  him  in  the 
course  of  the  preceding  week  into  a  bank  to  the  credit  of  the 
society. 

The  prisoner  did  in  fact  pay  money  into  the  bank  to  the  credit 
of  the  society  every  week,  both  before,  during,  and  after  the 
time  covered  by  the  three  several  counts  of  the  indictment.  On 
some  occasions  he  paid  into  the  bank  a  larger  sum  than  by  his 
account  of  the  previous  weeVs  collection  he  ought  to  have  done. 

To  prove  the  allegation  in  the  first  count  of  the  embezzlement 
of  the  sum  of  11.  Is.  on  the  5th  of  December,  it  was  proposed  by 
the  counsel  for  the  prosecution  to  give  evidence  of  ten  different 
payments  in  the  course  of  the  week  ending  on  such  5th  of 
December;  that  these  payments  were  made  to  the  prisoner  by 
ten  different  persons,  and  that  the  several  small  sums  so  paid  to 
him  amounted  in  the  whole  to  IZ.  1^.  It  was  also  proposed  to 
prove  that  neither  in  the  prisoner's  account,  sent  in  by  him  on 
the  5th  of  December,  when  he  ought  to  have  accounted  for  the 
previous  week's  collection,  nor  in  any  subsequent  account  did  the 
prisoner  account  for  those  several  sums,  or  any  of  them,  nor  for 
any  specific  sum  of  12.  Is. 

To  prove  the  allegation  in  the  second  count  of  the  embezzle- 
ment of  the  sum  of  11.  7s.  on  the  12th  of  December,  it  was 
proposed  also  to  prove  by  ten  different  witnesses  ten  different 
payments  in  the  course  of  the  week  ending  on  that  day ;  that  the 
several  small  sums  so  paid  amounted  in  the  whole  to  1 Z.  7s. ;  and 
that  neither  in  the  prisoner's  account  sent  in  by  him  on  the  said 
12  th  of  December,   nor  in  any  subsequent  accounts,   did   the- 
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Rbo.        prisoner  accoant  for  those  several  sums,  or  any  of  them,  nor  for 
^'  any  specific  sum  of  11.  Is, 

'  To  prove  the  allegation  in  the  third  count,  of  the  embezzlement 

1871.  of  the  sum  of  11,  bs,  on  the  19th  day  of  December,  it  was  pro- 
r^IT^,  posed,  in  like  manner,  to  prove  by  eleven  different  witnesses 
*  eleven  different  payments  in  the  course  of  the  week  ending  on 
that  day ;  that  the  several  small  sums  so  paid  amounted  in  the 
whole  to  11,  58. ;  and  that  neither  in  the  prisoner's  account  sent 
in  by  him  on  the  said  19th  day  of  December,  nor  in  any  sub- 
sequent accounts,  did  the  prisoner  account  for  those  several  sums, 
or  any  of  them,  nor  for  any  specific  sum  of  1 1,  bs. 

The  prisoner's  counsel,  who  was  absent  while  the  case  was 
being  opened  to  the  jury,  objected  that  the  course  proposed  to  be 
taken  would  be  admitting  evidence  of  thirty-one  different  acts  of 
embezzlement  upon  one  indictment,  whereas  the  statute  only  per- 
mitted evidence  to  be  given  of  three.  He  contended  that  the 
non-accounting  for  each  of  these  thirty-one  sums  was  a  separate 
and  distinct  act  of  embezzlement,  and  that  only  three  of  those 
acts  could  properly  be  included  in  one  indictment. 

On  the  other  hand,  the  counsel  for  the  prosecution  contended 
that  as  it  was  the  prisoner's  duty  to  account  once  a  week  only  for 
what  he  had  received  during  the  preceding  week,  there  were  only 
thi'ee  distinct  non-accountings,  and,  therefore,  only  three  distinct 
acts  of  embezzlement ;  that  the  act  of  embezzlement  was  not  com- 
mitted upon  receipt  of  the  money,  but  upon  the  non-accounting 
and  non-payment  of  it,  if  the  jury  should  find  such  non-account- 
ing and  non-payment  to  be  fraudulent. 

I  expressed  my  intention  to  confine  the  evidence  to  three  sepa- 
rate and  distinct  receipts  of  three  of  the  small  sums  so  received 
by  the  prisoner  as  aforesaid,  and  to  the  non-accounting  for  the 
same;  but,  being  pressed  by  counsel  for  the  prosecution,  I 
admitted  the  evidence  so  proposed  to  be  given  of  the  receipt  by 
the  prisoner  of  the  thirty-one  different  sums,  and  of  his  non- 
accounting  for  the  same. 

This  evidence  was  accordingly  given,  and  the  jury  found  that 
in  not  paying  over  on  the  5th,  12tn,  and  19th  days  of  December 
respectively  each  and  every  of  the  several  small  sums  received  by 
him  in  each  and  every  of  the  several  weeks  ending  on  those  days 
respectively,  the  prisoner  did  fraudulently  embezzle  each  and 
every  of  the  said  several  sums,  and  that  those  sums  collectively 
amounted  in  each  of  those  weeks  respectively  to  the  several  sums 
named  in  the  first,  second,  and  third  counts  of  the  indictment. 

Thereupon  I  directed  a  verdict  of  guilty  to  be  recorded  against 
the  prisoner  on  each  of  these  counts,  subject  to  the  opinion  of  the 
Justices  of  either  Bench  and  Barons  of  the  Exchequer,  whether 
the  evidence  on  which  the  prisoner  was  so  convicted  was  properly 
admissible.  K  such  evidence  was  not  admissible  in  point  of  law, 
then  the  conviction  of  the  prisoner  is  to  be  quashed.  If  properly 
admitted,  then  the  conviction  is  to  stand. 

I  postponed  judgment,  and  allowed  the  prisoner  to  go  out  on 
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recognisance^  with  sureties  for  his  appearaince  to  hear  judgment  Rbq. 

when  called  upon.  v. 

R.  Malcolm  Kerb,  ^^ 

One  of  the  Conunissioners  of  the  Central  i87i. 

Criminal  Court. 


EmbezzUmem, 


Oollins,  for  the  prisoner. — The  evidence  was  wrongly  ad- 
mitted^ and  the  conviction  should  therefore  be  quashed.  The 
indictment  is  founded  upon  the  31  &  82  Vict.  c.  116,  s.  1,  whicl 
enacts  that  a  member  of  a  copartnership  who  shall  steal  or 
embezzle  any  ci  the  partnership  property  may  be  tried  and 
convicted  for  the  same  as  if  he  had  not  been  a  partner.  Then 
the  24  &  25  Yict.  c.  96^  s.  71,  enables  a  prosecutor  to  charge 
three  distinct  acts  of  embezzlement  in  an  indictment.  It  is  not 
competent  to  charge  the  embezzlement  of  a  gross  sum  of  100!., 
and  support  that  by  proof  of  several  acts  of  embezzlement.  By 
the  finding  of  the  jury  each  of  the  thirty-one  sums  must  be  taken 
as  the  subject  of  a  distinct  embezzlement.  [Cockburn,  C.J. — 
The  jury  also  add,  '^  And  that  those  sums  collectively  amounted 
in  each  of  those  weeks  respectively  to  the  several  sums  named  in 
the  first,  second,  and  third  counts  of  the  indictment.'^]  The 
prosecutor  ought  to  have  been  put  to  his  election.  In  Beg.  v. 
Williams  (6  C.  &  P.  626),  where  the  indictment  charged  the 
receipt  of  a  gross  sum  on  a  particular  day,  and  the  evidence  was 
that  the  money  was  received  in  difierent  sums  on  difierent  days, 
the  prosecutor  was  put  to  his  election  and  directed  to  confme 
himself  to  one  sum  and  one  day.  [Cockbubn,  C.J. — In  that  case 
the  prisoner  was  bound  to  account  for  each  sum  and  not  for  the 
gross  amount.  Here  the  prisoner  was  bound  to  hand  in  weekly 
accounts  on  the  Tuesday  in  each  week.  It  is  an  4U>count  of  the 
aggregate  of  all  he  received.]  That  may  be  so  in  one  sense,  but 
neverthelees  the  thirty-one  sums  were  distinct  acts  of  embezzle- 
ment. [CocKBUBN,  C.J. — The  prisoner  might  have  been  indicted 
for  the  embezzlement  of  each  sum,  but  the  question  here  is 
whether  he  did  npt  embezzle  the  gross  ajnount  ?]  The  moment 
three  acts  of  embezzlement  had  been  proved,  the  evidence  ought 
to  have  been  stopped :  (1  Taylor  on  Evidence,  272.)  If  the  jury 
had  found  simply  that  the  sums  charged  had  been  embezzled, 
Reg.  V.  Lambert  (2  Cox  C.  C.  309),  would  have  applied.  In  that 
case  the  prisoner  had  debited  himself  with  an  amount  forming 
the  balance  of  a  number  of  receipts  and  payments ;  and  it  was 
held  that  the  offence  was  made  out  if  the  jury  were  satisfied 
that  the  prisoner  received  in  the  aggregate  the  amount  with 
which  he  had  charged  himself,  and  that  he  absconded  or  refused 
to  account,  leaving  a  portion  of  the  gross  sum  deficient ;  and  that 
it  was  not  necessary  to  prove  that  any  particular  sum  or  sums 
were  received  from  any  particular  person.  [Mellob,  J. — Have 
not  the  jury  found  not  only  that  the  prisoner  embezzled  each  of 
the  thirty-one  sums,  but  the  gross  amount  also  ?  Is  there  any- 
thing to  prevent  the  charging  of  three  aggregate  sums  in  an 
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RjBQ.        indictment  ?     M.  Smith^  J. — ^The  indictment  is  rights  and  is  sap- 
^'         ported  by  good  evidence.     Does  it  make  it  bad  because  the  jury 

J^ also  say  that  they  think  each  of  the  thirty-one  sums  was  em- 

1871.       bezzled?     Channell^  B. — ^There  could  have  been  no  embezzle- 
„  , — 7        ment  until  the  Tuesday  in  each  week.     Willbs,  J.,  referred  to 
*'"*"'  Reg.  V.  Richardson  (8  Uox  C.  0.  448),  and  Reg,  v.  Proud  (L,  &  C. 
37;9CoxC.  C.  22).] 

Besley,  for  the  prosecution,  referred  to  Reg,  v.  King  (24  L.  T. 
Rep.  N.  S.  670  ;  cmte,  p.  73.) 

UocKBUEN,  C.J. — Without  reference  to  Reg.  v.  King,  we  are 
satisfied  that  the  conviction  was  right.  We  agree  that  where  a 
man  has  to  account  for  each  sum  that  he  receives,  no  more  than 
three  such  receipts  can  be  charged  in  an  indictment.  Even  then, 
if  it  is  necessary  to  explain  the  intention  of  the  prisoner,  and  to 
show  that  the  omission  to  account  was  not  accidental  or  an  over- 
sight, evidence  may  be  given  of  other  instances  to  show  a  frau- 
dulent intent.  The  present  case  is  free  from  difficulty,  for  although 
any  one  of  the  receipts  might  have  been  charged  as  a  distinct  act 
of  embezzlement,  it  is  distinguishable  from  the  ordinary  case  by 
the  fact  that  the  prisoner  was  only  to  account  once  a  week  and 
pay  over  the  aggregate  amount  he  had  received  during  the  week. 
The  account  must  necessarily  be  made  up  of  all  the  items  com- 

Eosing  the  aggregate  sum  to  show  how  that  is  made  out,  but  the 
anding  over  is  of  one  gross  amount,  and  the  prisoner  might, 
therefore,  be  charged  wiw  embezzling  the  gross  amount,  and  it 
was  not  necessary  to  charge  the  embezzlement  of  the  different 
sums  received.  The  evidence  objected  to  was,  therefore,  admis- 
sible, and  it  would  be  mischievous  if  pei^sons  in  such  cases  as 
these  could  not  be  convicted  of  embezzUng  a  gross  sum,  especially 
as  there  is  no  rule  of  law  against  it. 
The  other  learned  judges  concurred. 

OonmcHon  affi/rmed. 

Attorney  for  the  prosecution,  W.  T,  Richetts. 
Attorney  for  the  prisoner,  /.  H.  B,  Wakelvng. 
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SOUTH  WALES  CIRCUIT. 
Glahobganbhibe  Suhheb  Assizes^  1871. 

Oavdiffj  August. 
(Before  Montague  Smith,  J.) 

• 

Beg.  v.  Jenein  Williams. (a) 

Practice — Depositions — 11  ^  12  Vict.  c.  42,  s.  17 — Same  offence. 

Where  a  prisoner  is  charged  before  a  magistrate  with  obtaining 
money  by  false  pretences,  and  afterwa/rds  indicted  for  uttering  a 
forged  promissory  note,  the  charges  a/rising  out  of  one  and  the 
same  transaction  and  being  in  fact  identical,  a/ad  the  prisoner 
ha/ving  had  the  oppori/wnity  of  cross-examination  before  the 
magistrate : 

Held,  that  the  deposition  of  a  witness  taken  at  sv>ch  hearing,  a/nd 
who  tvas  afterwards  unfit  lo  travel  to  give  evidence,  was  ad/missible 
and  might  be  read  at  tlie  trial  for  uttering  the  forged  promissory 
note. 

J  BNKIN  WILLIAMS  was  indicted  for  uttering,  on  the  24th 
of  November,  1870,  a  forged  promissory  note  (set  out), 
with  intent  to  defraud,  &c. ;  and  in  a  second  count  with  uttering 
a  forged  promissory  note  with  intent,  &c.  (not  setting  the  note 
out.) 

H.  G.  Allen  appeared  for  the  prosecution. 

The  principal  facts  of  the  case  having  been  proved, 

The  deposition  of  one  of  the  witnesses  who  was  examined 
before  the  committing  magistrates  was  proposed  to  be  read,  as 
such  witness  (a  bank  manager)  was  proved,  to  the  satisfaction  of 
the  court,  to  be  unable  to  attend  to  give  his  evidence. 

It  was  objected  to,  however,  on  the  ground  that  before  the 
magistrate  tibe  charge  against  the  prisoner  was  that  of  false 
pretences,  whereas  the  indictment  was   for  uttering  a  forged 

f>romissory  note,  and  therefore  the  deposition  was  not  receivable, 
t  was,  however,  proved  that  the  two  charges  were  substantially 
the  same,  arising  out  of  the  same  transaction,  and  the  same 
evidence  proving  both,  and  that  the  prisoner  had  the  oppor- 

(a)  Reported  by  E.  Jultan  Dunn,  Esq.,  Barrister-at-Law. 
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Rbo.        tnnity  of  cross-examination  before  tlie  magistrate :  {Reg,  v.  Beeston, 
^'         Dears.  C.  C.  405 ;  6  Cox  C.  C.  425.) 

1871.       were  cited. 

~r  _  In  the  latter  case,  tlie  deposition  of  the  deceased  in  an  indict- 
DepoJ,t^8,  Di^nt  for  mnrder  was  held  admissible,  although  taken  when  the 
prisoner  was  charged  with  an  assault  upon  tho  deceased  and 
also  upon  a  charge  of  robbing  a  manufactory  which  the  deceased 
had  been  employed  to  guard,  and  although  part  of  the  deposition 
was  taken  during  the  prisoner's  absence,  yet  it  appeared  that 
deceased  was  afterwards  re-sworn  before  the  prisoner  and  his 
deposition  read  over  and  stated  by  the  deceased  to  be  correct, 
and  the  prisoner  asked  if  he  had  any  questions  to  put. 

IdoNTAGUB  Smith  thereupon  allowed  the  bank  manager's  depo- 
sition, above  referred  to,  to  be  read  and  received  in  evidence. 

Verdict,  Chiilty. 


COURT  OF  CRIMINAL  APPEAL. 

November  11,  1871. 

(Before  Kelly,  C.B.,Bylb8,  J.,Pigott,  B.,Lush,  J.,  and  Haknkn,  J.) 

Reg.  y.  Knight,  (a) 

Larceny — Lost  bank  note — Misdirection, 

Prisoner  received  from  his  wife  a  lOZ.  Bank  of  England  note,  which 
she  had  fotmd  and  passed  it  away.  The  note  was  indorsed 
*'  E.  May  "  only,  and  the  prisoner,  when  ashed  to  put  his  name 
and  address  on  it  by  the  person  to  whom  he  passed  it,  wrote  on  it 
a  false  name  and  address.  When  charged  at  the  police  station, 
the  prisoner  said  he  knew  nothing  aibout  tlie  note,  Thejimf  were 
directed  that,  if  they  w&i*e  satisfied  that  the  prisoner  could,  within 
a  reasonable  time,  have  found  the  owner, and  if, instead  of  waiting, 
the  prisoner  invmediately  converted  the  note  to  his  own  use, 
intending  to  deprive  the  owner  of  it,  it  would  be  la/rceny.  The 
prisoner  was  convicted, 

Seld,  thai  the  jv/ry  ought  to  have  been  asked  wliether  tlte  prisoner, 
at  the  time  he  received  the  note,  believed  the  oumer  could  be  found  ; 
and  that  the  conviction  was  wrong, 

lASB  reserved  for  the  opinion  of  this  Court. 


c 


At  the  general  quarter  session  of  the  peace,  holden  by  adjourn- 

(a)  Reported  by  John  Thompson,  Eeq.,  Barristcr-at-Law. 


KinoBT. 
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ment  at  St.  Mary,  Newington,  in  and  for  the  county  of  Surrey,  on 
Wednesday,  the  26th  July,  1871,  William  George  Green  Knight      ^J^^ 
was  tried  and  convicted  on  an  indictment,  charging  him  in  the 
first  count  with  feloniously  stealing  101.  in  money,  of  the  property       1871. 

of  John  Willimot   Morgan ;   and,   in  the  second  county  witn       

feloniously  receiving  the  same  money,  well  knowing  it  to  have     ^^^Sfng!^ 
been  stolen,  upon  the  following  evidence : — 

Richard  Adye  Bailey,  clerk  in  the  Bank  of  England,  having 
been  sworn,  produced  a  cancelled  note  of  such  bank  for  10?.,  paid 
31st  May,  1871,  No.  30,483,  dated  22nd  March,  1871,  indorsed 
B.  May;  E.  Bandall,  8,  Cowland-terrace,  Wandsworth-road ;  G. 
HoUyman,  345,  Wandsworth-road. 

John  Willimot  Morgan,  on  his  oath,  stated  as  follows  :  ^^  I  am 
traveller  and  collector.  On  the  26th  of  May  last,  I  received  a  lOZ. 
note  at  Deptford,  between  one  and  half-past  one  o^clock,  indorsed 
E.  May.  I  put  it  in  my  left-hand  waistcoat  pocket.  I  went  to 
South  Bermondsey  station,  a  quarter  of  a  mile  from  where  I 
received  the  note,  and  thence  to  Loughborough-park  station.  I 
called  upon  a  customer  in  the  Brixton-road.  I  walked  from 
there  to  Clapham.  I  got  there  about  three  o'clock.  It  was  the 
Oaks  day.  I  walked  along  the  Clapham-road.  I  put  the  note  in 
my  waistcoat  pocket  with  my  watch.  I  did  not  take  out  the  note 
after.  I  missed  it  when  I  arrived  at  the  office,  Arthur-street, 
London-Abridge.  I  went  from  Clapham  station  to  the  Borough- 
road  station.  I  went  the  same  night  to  Scotland-yard  and  gave 
information  to  the  police.  When  at  Clapham  I  went  down  High- 
street  to  MuswelFs  the  butcher.  I  came  up  Acre-lane.  I  left 
Clapham  at  four  o'clock  by  train.*' 

George  Hollyman,  on  his  oath,  stated :  "  I  am  a  clothier, 
carrying  on  business  at  345,  Wandsworth-road.  On  the  26th  of 
May  last,  the  prisoner  came  to  me  between  seven  and  eight 
o'clock  in  the  evening.  I  knew  him  by  sight.  I  did  not  know 
his  name.  He  purchased  a  waistcoat,  two  pairs  of  drawers,  and 
other  things,  together  of  the  value  of  12».  9d.  He  tendered  a 
Bank  of  England  note  for  lOZ.  The  note  produced  by  the  witness 
Bailey  is  the  one.  I  asked  prisoner  to  indorse  it,  which  he  did, 
'  E.  Randall,'  as  on  the  note  produced.  I  put  my  initials  under 
his  name  and  gave  him  change.  The  articles  produced  by  witness 
Tucker  are  of  the  same  description  as  those  J  sold  to  prisoner.  I 
will  swear  they  are  the  same." 

George  Tucker,  metropolitan  police-constable,  58  W.  on  his 
oath,  stated :  "  I  received  a  communication  from  the  witness 
Hollyman.  I  apprehended  the  prisoner  in  the  Wandsworth-road 
about  7.15,  on  Saturday,  the  24th  of  June.  I  said  to  him,  '  I  shall 
place  you  under  arrest  for  some  illegal  proceedings  or  transactions 
in  passing  a  101,  ,Bs.nk  of  England  note,  and  a  gentleman  will 
charge  you  at  the  station.'  He  did  not  say  anything.  I  took  him 
to  the  station.  The  sergeant  there  said  to  him,  '  Tou  are  charged 
with  illegally  converting  this  note  to  your  own  use.'  The 
prisoner  said,    '  I  know  nothing  about  the  note.'     He  gave  me 
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Finding. 


his  address^  2,  Pensbnry-street,  Wandsworth-road,  and  gave  me 
his  latch  key  to  be  given  to  his  wife,  I  took  one  pair  of  drawers 
from  the  prisoner,  and  detective  Lonsdale  brought  me  the  waist- 
coat and  other  pair  of  drawers,  which  I  now  produce.  When  I 
apprehended  him  he  said,  '  All  right,  I  will  go  with  you.'  It  is 
wrong  in  the  deposition,  '  I  know  nothing  about  it/'^ 

The  prisoner's  statement  before  the  committing  magistrate  was 
read  as  follows :  ''  My  wife  found  it  in  Glapham-road  on  the  Oaks- 
day,  firom  half-past  four  to  five,  between  Manor-street  and  the  Two 
Brewers.  She  left  it  till  I  came  home  from  work  at  half-past  six, 
and  then  told  me  what  she  had  found.  I  said  I  did  not  think  it 
was  a  good  one,  but  I  would  take  it  to  Mr.  Hollyman  and  see  if 
he  could  change  it.  I  took  it  to  him  and  thought  no  more  about 
it.  I  had  money  to  pay  for  the  things  in  my  pocket  if  it  had  not 
been  all  right.     I  did  not  come  by  it  by  dishonest  means.'' 

The  counsel  for  the  prosecution  presented  the  case  to  the  jury 
as  a  larceny  of  lost  property  by  the  finder. 

The  prisoner's  counsel  contended  there  was  no  evidence  to  show 
that  the  prisoner  at  the  time  when  the  note  came  into  his  possession 
had  the  intention  of  wrongfully  and  feloniously  depriving  the 
owner  of  his  property,  or  that  he  knew  or  had  any  reasonable 
means  of  ascertaining  to  whom  the  note  belonged  (the  only  mark 
on  the  same  when  found  being  "  B.  May,"  not  the  name  of  the 
owner),  and  consequently,  upon  the  authority  o{  Reg,  v.  Thurborn 
(1  Den.  C.  C.  388 ;  3  Oox  C.  0.  453,  nomine  Beg,  v.  Wood) ;  Reg, 
V.  Moore  (8  Oox  0.  0.  416);  and  Reg.  v.  Olyde  (11  Oox  0.  0. 103), 
the  prisoner  ought  to  be  acquitted,  it  being  laid  down  that  on 
each  of  those  points  (as  well  as  the  conversion)  there  must  be 
evidence  to  satisfy  the  jury. 

The  Oourt,  however,  left  the  case  to  the  jury,  telling  them  that, 
if  they  were  satisfied  that  the  prisoner  could  within  a  reasonable 
time  have  found  the  owner,  but,  instead  of  waiting  at  all,  he 
immediately  converted  the  note  to  his  own  use  by  changing  it, 
and  that  he  intended  to  deprive  the  owner  of  the  note  against  his 
will,  it  would  be  larceny,  and  in  considering  their  verdict  it  would 
be  right  for  them  to  remember  the  conduct  of  the  prisoner,  viz., 
that  when  asked  by  the  person  who  changed  the  note  to  write  his 
name  and  address  on  the  back  of  the  note,  he  wrote  a  false  name 
and  a  false  address,  and  when  charged  at  the  police  station  with 
the  ofience  he  said,  ''  I  know  nothing  about  the  note." 

The  jury  returned  a  verdict  of  guilty. 

The  Oourt  thereupon  reserved  for  the  decision  of  the  Oourt  for 
Orown  Oases  Beserved  the  question  whether,  under  the  circum- 
stances, the  conviction  was  right  7 

Judgment  upon  the  prisoner  was  respited,  and  he  was  com- 
mitted to  the  custody  of  the  governor  of  the  common  gaol  at 
Newington,  in  the  said  county,  until  the  decision  of  the  Oourt  for 
Crown  Cases  Beserved  should  be  known. 


E.  BicHABDS  Adams,  Chairman. 
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No  counsel  appeared  to  argue  for  tlie  prisoner.  Rwj. 

Oppenhevm  for  the  prosecution. — ^The  question  in  this  case  is      j.  ''• 

whether  there  was  evidence  to  show  that  the  prisoner,  at  the  time        * 

he  appropriated  the  note  to  his  own  use,  believed  he  could  find  the        1871. 
owner  of  it.     The  case  of  Reg.  v.  Olyde  decided  that  the  finder  of    ^  , 

a  sovereign  in  the  high  road  who,  at  the  time  of  finding,  had  no  ^^^^ 
reasonable  means  of  knowing  who  the  owner  was,  but  who,  at  that 
time,  intended  to  appropriate  it,  even  if  the  owner  should  after- 
wards be  discovered,  and  to  whom  the  owner  was  speedily  made 
known,  when  he  refused  to  give  it  up  to  him,  was  not  guilty  of 
larceny.  That  decision  was  come  to  on  the  ground  that  there  was  no 
^evidence  to  show  that  when  the  prisoner  picked  up  the  sovereign 
he  had  any  reason  to  believe  that  the  true  owner  could  be  found. 
Here  the  evidence  is.  different.  [Lush,  J. — ^But  that  point  was 
not  put  to  the  jury.]  The  question  reserved  for  this  Court  is 
whether,  under  the  circumstances,  having  regard  to  the  prisoner's 
conduct  in  dealing  with  the  note  and  denying  all  knowledge  of  it, 
the  conviction  was  right.  Now,  may  not  the  Court,  after  verdict, 
infer  that  the  jury  substantially  found  that  point. 

KjiLLY,  C.B. — It  is  quite  clear  that  this  conviction  cannot  be 
sustained.  There  was  lio  evidence  that  the  prisoner,  at  the  time 
when  he  first  received  this  note  from  his  wife,  believed  that  the 
owner  of  it  could  be  found ;  and  if  there  had  been,  the  proper 
question  has  not  been  left  to  the  jury. 

Btlbs,  J. — ^I  also  am  of  opinion  that  this  conviction  cannot  be 
sustained.  The  prisoner  found  the  note  in  his  wife^s  hands,  and 
he  did  not  know  who  the  owner  was ;  and  there  is  no  evidence 
that  he  had  the  means  of  knowing.  The  appropriating  it  under 
these  circumstances  is  not  larceny. 

PiooTT,  B. — The  question  left  to  the  jury,  and  which  they  have 
found,  is  whether  they  were  satisfied  that  the  prisoner  could  have 
found  the  owner  within  a  reasonable  time.  That  finding  is  quite 
consistent  with  this,  that  the  prisoner  himself  believed  he  could 
not  have  found  the  true  owner. 

Lush,  J. — ^The  real  question  for  the  jury  in  this  case  was,  what 
was  in  the  mind  of  the  prisoner  when  the  bank  note  first  came 
into  his  possession.  But  without  regard  to  his  belief,  the  jury 
were  asked  whether  they  were  satisfied  that  the  prisoner  could, 
within  a  reasonable  time,  have  found  the  owner.  The  jury  have 
thought  that  he  could ;  the  prisoner  might  have  thought  that  he 
could  not.     The  conviction  cannot  be  sustained. 

Hannen,  J.  concurred. 

Oonviction  quashed. 
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November  11,  1871. 

(Before  Kelly,  O.B.,  Bylbs,  J.,  Pigott,  B.,  Lush,  J.,  and 

Hannen,  J.) 

Reg.  v.  Mankikg  ksd  RoGEB8.(a) 

Arson — Building — Unfinished  hoitse — 24  ^  25  Vict.  c.  97,  s.  6. 

An  unfi/n/ished  d/wellvtbg-house  of  which  the  external  and  internal 
walls  were  hwilt,  and  the  roof  covered  in,  and  a  considerahh  yart 
of  the  flooring  Icdd,  and  the  walls  and  ceiUngs  jprepa/red  for 
plastering^  is  a  bvdlddng  within  24  ^  25  Viet,  c,  97,  «.  6,  th-e 
wrdawfully  and  maliciouMy  setting  fire  to  which  is  a  felony. 

Senible,  that  it  is  a  question  for  the  jury^  whether  the  stnuctv/re  in 
question  is  a  IruMUng, 

/^ASE  reserved  for  the  opinion  of  this  Court  by  Martin,  B. 

The  following  is  a  copy  of  the  indictment : 

Lancashire,  >  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  )  oath  present,  that  William  Manning  and  John 
Rogers,  on,  &o.,  at,  &c.,  feloniously,  unlawfully,  and  maliciously 
did  set  fire  to  a  certain  building  of  one  John  Rhodes,  there 
situate,  against  the  form  of  the  statute  •  in  such  case  made  and 
provided. 

It  is  obviously  framed  upon  the  24  &  25  Vict.  c.  97,  s.  6. 

The  prisoners  were  members  of  a  society  or  Union  of  Hand- 
made Brickmakers. 

The  building  set  fire  to  was  one  of  seven  built  in  a  row, 
intended  for  dwelling-houses,  and  which  were  built  in  part  of 
machine-made  bricks.  On  the  night  of  the  25th  of  June  last  the 
prisoners  (and  some  others  who  escaped),  set  fire  to  it  by  means 
of  paraffin  oil.  All  the  walls,  external  and  internal,  of  the  house 
were  built  and  finished ;  the  roof  was  on  and  finished ;  a  con- 
siderable part  of  the  flooring  was  laid ;  the  internal  walls  and 
ceilings  were  prepared  ready  for  plastering.  The  house  was  in  a 
forward  state  towards  completion,  but  was  not  completed. 

At  the  conclusion  of  the  case  for  the  prosecution,  it  was  objected 

(a)  Reported  by  John  Thompson,  Eiq.,  Bairister-at-Law. 
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by  the  learned  counsel  for  the  prisoners  that  the  erection  set  fire 
to  was  not  a  building  within  the  meaning  of  the  statute^  because 
it  was  not  completely  finished. 

I  was  against  the  objection^  but  it  was  stated  that  Lush^  J.,  in 
a  similar  case  {a),  had  expressed  his  intention  to  reserve  the  point 
for  the  opinion  of  the  Court  of  Criminal  Appeal,  and  at  the 
request  of  the  counsel  I  assented  to  take  the  same  course. 

I  took  the  opinion  of  the  jury,  whether,  as  a  question  of  fact, 
the  erection  was  a  building,  and  they  found  that  it  was.  The 
prisoners  were  found  guilty  and  sentenced,  and  are  undergoing 
punishment. 

I  request  the  opinion  of  the  Court  upon  two  points. 

First,  was  the  question  concluded  by  the  finding  of  the  jury  ? 

Secondly,  if  it  was  not,  was  the  objection  made  by  the  learned 
counsel  for  the  prisoners  a  valid  one  ? 

Samubl  Mabtin. 

No  counsel  appeared  to  argue  for  either  side. 

Kbllt,  C.B. — ^We  regret  that  we  have  not  had  the  assistance 
of  counsel,  because  the  point  reserved  is  a  new  and  important 
one.  Looking  at  the  facts  stated  in  the  case,  I  am  of  opinion 
that  it  having  been  correctly  left  to  the  jury  as  a  question  of  fact 
whether  the  erection  was  a  building,  the  finding  of  the  jury  that 
it  was  is  conclusive  to  show  that  this  was  a  building  within  the 
meaning  of  the  statute.  The  question  turns  upon  the  true  con- 
struction of  the  24  &  25  Vict.  c.  97,  s.  6,  which  enacts  that ''  whoso- 
ever shall  unlawfully  and  maliciously  set  fire  to  any  building, 
other  than  such  as  are  in  this  Act  before  mentioned,  shall  be 
guilty  of  felony.^^  The  point  therefore  is,  whether  this  structure 
was  a  building  other  than  such  as  are  in  the  Act  before  mentioned. 
The  3rd  section  enumerates  the  '^  buildings  before  mentioned  " 
referred  to  in  sect.  6,  and  they  are  ''  house,  stable,  coach-house, 
outhouse,  warehouse,  office,  shop,  mill,  malthouse,  hopoast,  bam, 
storehouse,  granary,  hovel,  shed,  fold,  any  farm  building,  any 
building  or  erection  used  in  farming  land  or  in  carrying  on  any 
trade  or  manufacture,  or  any  branch  thereof.'^  Now  the  argu- 
ment which  may  be  urged  as  to  the  buildings  enumerated  in 
sect.  3  is  that  they  would  appear  to  be  complete  buildings,  and  that 

(a)  In.  Reg.  v.  Edged  and  Smith  (the  case  referred  to),  Central  Oriminal  Court 
Sessions  Papers,  vol.  Ixvii.  p.  78,  the  evidence  as  to  the  state  of  the  building  which  was 
set  fire  to  was  as  follows : 

John  Wilcock  Jacob,  examined. — It  was  my  unfinished  property  where  the  fire  took 
place.  One  of  the  treads  of  the  stairs  was  burnt.  The  side  of  the  stairs  was  not 
burnt  much.  The  floor  was  burnt— that  was  part  of  the  permanent  floor.  The 
buildings  were  covered  in,  the  floors  all  laid,  and  the  stairs  up.  This  was  one  of  a  row 
of  eight  houses.  The  partitions  were  up,  and  everything  ready  for  the  plasterers  but 
the  lathing.  There  were  no  windows  in,  only  the  frames.  There  were  no  doors.  The 
doorways  were  fastened  up.    It  was  an  unfinished  eight-roomed  dwelling  house. 

Lush,  J.  ruled  that  the  building  was  not  a  house  within  the  meaning  of  the  statute, 
and  said  he  would  consider  whether  it  was  a  building  within  the  statute,  and,  if 
necessary,  reserve  the  point. 

The  jury  acquitted  the  prisoners,  and  it  did  not  become  necessary  to  decide  the 
second  point. 


Rbo. 

Maknino. 

1871. 

Arson — 
What  is  a 
Building, 
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Rbg. 

V. 

Manning. 

1871. 

Arson — 
What  is  a 
Building. 


therefore  the  buildings  mentioned  in  sect.  6  must  be  ejusdem 
generis,  and  complete  buildings.  But  on  reading  the  3rd  section 
narrowly,  it  will  be  found  to  contain  descriptions  of  buildings 
which  are  not  in  themselves  complete  buildings,  but  which  may  form 
parts  of  complete  buildings,  e.g., ''  office ''  and  "  shop/'  Suppose 
a  house  being  boilt,  and  that  an  office  therein  is  completed,  and 
yet  the  house  unfinished :  or  suppose  a  house  begun,  and  the  shop 
completed  and  opened  for  business  while  the  upper  part  of  the 
house  is  being  built,  in  these  cases  the  office  and  shop  would  be 
buildings  within  sect.  3.  Sect.  3,  therefore,  relates  to  buildings 
which  may  be  complete  or  incomplete.  I  think  that  the  ruling  of 
the  judge  at  the  trial  was  correct,  and  that  the  question  was  for 
the  jury.  I' give  no  opinion  as  to  whether  an  unfinished  building 
of  which  only  the  external  walls  are  complete  is  a  building  within 
the  meaning  of  this  section ;  but  where  a  house  has  advanced  to 
the  state  in  which  this  house  was,  I  think  it  is  a  building  within 
the  meaning  of  the  Act. 

Byles,  J. — I  am  of  the  same  opinion.  I  abstain  from  attempt- 
ing to  define  the  exact  meaning  of  the  word  "  building  "  in  this 
section.  It  is  sufficient  to  say  that  the  structure  now  in  question 
was  a  building  within  its  meaning. 

PiGOTT,  B. — I  am  of  the  same  opinion.  The  jury  having  found 
that  this  structure  was  a  building,  though  not  complete,  I  think 
it  was  a  building  within  the  meaning  of  sect.  6. 

Lush,  J. — I  am  of  the  same  opinion.  To  constitute  a  building 
within  the  meaning  of  sect.  6,  it  is  not  necessary  that  the  struc- 
ture should  be  completed  for  its  intended  purpose ;  it  is  sufficient 
if  it  has  advanced  so  far  as  to  have  acquired  the  character  of  an 
entire  building.  I  think  that  an  unfinished  house  of  which  the 
walls  had  only  been  built  four  feet  high,  would  not  be  a  building 
within  the  section.  Here  all  the  walls,  external  and  internal, 
being  complete,  and  the  roof  covered  in,  I  think  this  was  a  build- 
ing within  the  section. 

Hannen,  J. — A  house,  I  think,  means  a  building  sufficiently 
advanced  to  be  ready  for  the  habitation  of  man,  and  a  structure 
may  be  a  buQding  otherwise  than  a  house  within  sect.  6,  though 
it  was  only  advanced  so  far  as  the  one  in  question. 


Conviction  confirmed. 
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November  11,  1871. 

(Before  Kblly,C.B.,  Bylbs,  J.^Pigott,  B.,  Lush,  J.^and  Hannen,  J.) 

Reg.  tK  Chambers,  (a) 
Forgery— 1 0  U— Surety— 24>  ^  25  Viet.  c.  98.  «.  23. 

Tlie  prisoner,  being  pressed  by  a  creditor  for  the  payment  of  Sbl. 
obtained  further  time  by  giving  an  I  0  TJ  for  35 Z.,  signed  by  him- 
self and  also  purporting  to  be  signed  by  W.  W.'s  name  was  a 
forgery : 

Heldj  that  the  instrument  was  a  secwrity  for  the  payment  of  money 
by  W,,  and  that  the  forgery  of  his  nams  was  a  felony  within  the 
24  8f  25  Vict.  c.  98,  s.  23. 

/"^  ASE  reserved  for  the  opinion  of  this  Court  by  Blackburn,  J. 

The  prisoner  was  tried  before  me  on  an  indictment  for 
feloniously  forging  an  instrument  which  was  set  out  in  the  indict- 
ment in  the  words  and  figures  following : 

''Nov.  21,  1870. 
I  0  U  thirty-five  pounds. 
£35.  Abthub  Chambers. 

George  Wickham.'' 

It  was  described  in  one  count  as  an  undertaking  for  the  pay- 
ment of  money,  and  in  another  as  a  security. 

On  the  trial  evidence  was  given  that  the  prisoner  having 
obtained  a  loan  of  35Z.,  and  being  pressed  for  payment,  obtained 
further  time  by  giving  as  a  security  the  instrument  which  pur- 
ported'to  be  signed  by  his  brother-in-law,  George  Wickham. 

It  was  objected  that  though,  if  the  instrument  had  been  genuine 
it  might  have  been  evidence  of  an  account  stated  by  Wickham, 
from  which  the  law  would  have  implied  a  promise  on  his  part  to 
pay  the  money,  and  so  would  in  effect  operate  as  an  undertaking 
to  pay  the  money,  and  as  a  security  for  its  payment ;  yet  it  was 
not  in  itself  either  one  or  other. 

I  reserved  the  point,  and  left  to  the  jury  whether  the  instrument 
was  forged  by  the  prisoner  with  intent  to  defraud. 

(a)  Reported  1^'John  Thomtsok,  Esq.,  Bamster-nt-Law. 


0. 

Cbambjeba. 
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rbo.  The  verdict  was  guilty. 

There  wa»s  a  second  indictment  against  the  prisoner  on  the  same 
facts  for  a  misdemeanor  at  common  law  for  forging  and  uttering 
1871.       the  same  instrument» 

—  After  the  first  trial  he  withdrew  the  plea  of  not  guilty  to  this 

f^ryery,      indictment,  and  pleaded  guilty  to  it. 

I  sentenced  him  to  eight  months*  imprisonment  on  the  indict- 
ment for  misdemeanor,  and  to  four  months'  imprisonment  with 
hard  labour  on  the  indictment  for  felony,  the  latter  sentence  not 
to  come  into  operation  till  after  the  decision  of  this  Court  on  the 
point  reserved. 

The  question  is  whether  the  instrument  in  question  was  either 
an  undertaking  or  a  security  within  the  meaning  of  the  24  &  25 
Vict.  c.  98,  8.  23.  (a) 

If  that  question  is  answered  in  the  affirmative,  the  sentence  of 
imprisonment  with  hard  labour  is  to  come  into  operation  con- 
currently with  the  residue  of  the  sentence  of  imprisonment.  If 
answered  in  the  negative  it  is  not  to  come  into  operation. 

Colin  Blackburn. 

No  counsel  appeared  to  argue  on  either  side. 

EjiLLT,  C.B. — ^The  question  in  this  case  is  whether  the  instru- 
ment set  out  in  the  indictment  is  an  undertaking  or  security  for 
the  payment  of  money  within  the  24  &  25  Vict.  c.  98,  s.  23,  and  the 
forgery  thereof  an  offence  within  its  provisions.  The  facts  are, 
that  the  prisoner  having  obtained  a  loan  of  85Z.,  and  being  pressed 
for  payment,  obtained  further  time  by  giving  as  a  security  an 
I  O  U  for  35Z.,  purporting  to  be  signed  by  nimself  and  his  brother- 
in-law,  George  Wickham.  It  was  a  genuine  instrument  so  far  as 
regards  his  own  signature,  but  the  name  of  George  Wickham  was 
forged.  I  am  of  opinion  that  this  was  clearly  a  security  for  pay- 
ment of  money  within  the  Act.  It  was  said  that  there  was  no 
consideration  for  the  giving  of  it.  That  is  not  so,  for  there  was 
forbearance  obtained  from  the  creditor.  And  now  that  Lord 
Tenterden^s  Act  is  repealed,  and  there  is  no  necessity  for  the  con- 
sideration to  appear  on  the  face  of  the  instrument,  it  would  have 
operated  at  all  events  as  a  guarantee  by  Wickham  for  the  payment 
of  35Z.  if  his  name  had  not  been  forged. 

Btles,  J. — I  am  of  the  same  opinion. 

PiooTT,  B. — I  also  think  that  this  was  a  security  by  Wickham 
to  pay  the  debt  for  the  prisoner. 

Lush,  J. — I  think  this  was  a  security  for  the  payment  of  money 
within  the  statute.     Had  this  been  the  signature  of  Wickham  he 

(a)  Thia  section  enacts  that,  "  Whosoever  shall  forge  or  alter,  or  shaU  offer,  ntter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered,  any  undertaking, 
warrant,  order,  aathority,  or  reqnest  for  the  payment  of  money,  or  for  the  delivery  or 
transfer  of  any  goods  or  chattels,  or  any  note,  bill,  or  other  secority  for  the  payment  of 
money,  or  for  procuring  or  giving  credit,  or  any  indorsement  on  or  assignment  of  any 
such  undertaking,  warrant,  order,  authority,  or  request,  or  any  accountable  receipt, 
acquittance,  or  receipt  for  money,  or  for  goods,  or  for  any  note,  bill,  or  other  •security 
for  the  payment  of  money,  or  any  indorsement  on,  or  assig^nment  of  any  such  account- 
able receipt  with  intent  in  any  of  the  oases  aforesaid  to  defraud,  shall  be  gioulty  of  felony.** 
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would  have  been  boond  by  it^  and  it  would  have  been  a  good  Rko. 
guarantee  for  the  payment  of  35Z.  by  him,'  and  if  that  is  so,  the         /j 
instrument  is  a  security  for  the  payment  of  money  within  the  Act. 

Hannin,  J.  concurred.  187 1. 

Conviction  affirmed,  _ — 

•*'  Forytry, 


COXJRT  OP  OfilMINAL  APPEAL. 

November  18,  1871. 

Before  Kellt,   C.B.,  Btlbs,  J.,  Pigott,   B.,   Lush,  J.,   and 

Haitnen,  J. 

Beq.  v.  Stenson  and  Hitchman.  (a) 

False  pretences  and  conspiracy — Evidence. 

8,  and  H.  were  jointly  indicted  on  counts  for  false  pretences,  and 
a  general  count  for  conspiracy,  S,  was  convicted  on  tlis  counts 
for  false  pretences,  and  both  on  the  count  for  conspiracy. 

The  evidence  was,  that  they  were  ostensibly  ca/rryin^  on  business  as 
publishers  under  the  name  of  H.  and  Co.,  and  that  Hitchman  was 
the  author  of  a  booh  published  by  them.  To  force  the  sale  of  the  book, 
B. procured  M.to  write  letters, purporting  to  com^from  a  titled  lady, 
ordering  a  copy  of  the  booh,  and  to  address  them  to  couniry  booh- 
sellers.  These  letters  were  delivered  by  M.  to  8.,  and  found  their 
way  by  post  to  differerd  country  boohsellers,  and  inclosed  with  them 
was  a  printed  circular  from  the  firm,  offering  reduced  terms  for 
an  order  of  seven  copies  or  more.  At  the  trial,  two  witnesses  pro- 
duced a  number  of  such  letters,  some  of  which  had  been  given  to 
them  by  boohsellers  (other  than  those  named  in  the  indMment) 
who  received  them,  and  some  came  to  them  from  boohseUers  by 
post.  There  were  no  counts  in  the  indictment  alleging  any  intent 
to  defraud  by  false  pretences  these  particular  boohsellers,  but  the 
count  for  conspiracy  charged  generally  a  corj^piracy  to  defraud 
A,  B.  and  others.  It  was  also  proved  that  H,,  after  the  frauds 
charged,  had  represented  himself  as  H,  and  Go, : 

Held,  that  the  letters  were  adndssible  in  evidence,  vnthout  calling 
the  boohsellers  who  actually  received  them. 

Held,  also,  that  evidence  of  attempts  to  defraud  other  boohsellers 
than  those  named  in  the  indicUnent  was  admissible  under  the 
count  for  conspiracy. 

Held,  also,  that  the  representations  of  H.,  after  the  frauds  charged, 
were  adndssible  in  evidence. 

CASE  reserved  at  the  sessions  of  the  peace  for  the  county  of 
Middlesex,  on  the  12th  of  September,  1871,  by  Mr.  Serjeant 
Cox,  the  Deputy-assistant  Judge. 

<a)  B^wrtod  by  John  T&oxf80H,  Esq.,  BaniBter-^t-IiBir. 
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rbo.  Til©  defendants  were  charged  with  obtaining  money  by  false 

V.  pretences^  and  also  for  a  conspiracy  to  defraad. 

Stbnbon.  rpjjQ  indictment  contained  nine  connts. 

1871.  The  first  count  charged  that  the  prisoners  "  did  send  to  and 

—        caused  to  be  received  by  one  Charles  Pope  Chappie  a  certain 

P^^wes-^    manuscript  letter  or  paper,  on  which  was  stamped,  printed,  and 

Con^acy^  cmbossed,  an  earl's  coronet,  in  coloured  relief,  and  purporting  to 

Evidence,     be  written  by  a  person  rightfully  using  the  title  and  designation 

of  Lady  Scott,''  and  that  the  defendants  ''by  so  sending  and 

causing  it  to  be  received,  as  aforesaid,  the  said  letter,"  &c.,  did 

falsely  pretend  to  the  said  Charles  Pope  Chappie  that  a  lady  of 

rank,  lawfully  bearing  the  name  of  Lady  Scott,  entitled  by  law 

to  use  and  display  a  coronet,  was  then  desirous  to  purchase  a  copy 

of  a  certain  work  called  "Sunshine  and  Shadow,"  and  then  asked 

the  said  Charles  Pope  Chappie  to  procure  for  her  a  copy  of  the 

said  work  entitled,  &c.,  in  time  for  her  return  from  town,  and 

also  that  the  said  letter  was  a  true  and  genuine  letter  of  a  lady  of 

rank ;  and  also  that  the  order  in  the  said  letter  contained  was  a 

true  and  genuine  order  for  goods,   to  wit,  for  the  said  book, 

entitled,    &c. ;    and  also  that  a  certain  Lady  Scott   desired    to 

become  a  customer  of  the  said  Charles  Pope  Chappie ;  and  also 

that  a  certain  Lady  Scott  had  then  recently  gone  from  Uminster 

to  London,  and  was  about  to  return  from  London  to  Uminster, 

and  then  required  to  be  purchased  for  her  the  said  book  entitled, 

&c.,  and  upon  her  return  would  call  at   the  shop  of  the  said 

Charles  Pope  Chappie  and  pay  for  the  said  book,  by  means,  &c., 

the  said  defendants  did  obtain  from  the  said  Charles  Pope  Chappie 

a  certain  valuable  security,  to  wit,  an  order  for  the  payment  of 

the  sum  of  21,  Is.  3d.,  with  intent,  &c. 

The  second  count  charged  a  similar  false  pretence  to  R.  W. 
Hetherington. 

The  third,  fourth,  fifth,  sixth,  seventh,  and  eighth  counts 
charged  the  like  false  pretences  to  Alfred  Lambert,  Henry  Bailly, 
James  Ensor,  William  Morley,  Thomas  Weller,  and  Barnard 
Valentine. 

The  ninth  count  charged  that  on  the  1st  day  of  June,  1871,  the 
said  defendants,  "  together  with  others,  whose  names  are  to  the 
jurors  unknown,  unlawfully  did  conspire,  combine,  confederate, 
and  agree  together,  by  divers  false  pretences  and  fraudulent  and 
indirect  means  and  devices,  to  obtain  from  and  acquire  to  them- 
selves the  moneys  of  certain  dealers  in  books,  to  wit,  Charles 
Pope  Chappie  (and  the  seven  other  persons,  named  in  the  eight 
counts  charging  false  pretences)  and  others,  and  to  cheat  and 
defraud  the  said  dealers  in  books  of  their  said  moneys  against  the 
peace,"  &o. 

The  evidence  for  the  prosecution  was,  that  the  defendants  wore 
carrying  on  business  ostensibly  as  publishers,  under  the  style  of 
Hamilton  and  Co.  The  defendant  Hitchman  had  published  a  book 
entitled  "  Sunshine  and  Shadow,"  of  which  he  professed  to  be  the 
writer^  in  the  assumed  name  of  the  Viscount  de  Montgomery. 
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This  book  was  published  and  sold  at  the  publishing  offices  con-        Rkj. 
ducted  by  the  defendants.     For  the  purpose,  as  it  was  alleged,  of         ^' 
procuring  a  sale  for  the  book,  they  caused  to  be  sent  by  post,  to     °™^^' 
a  great  number  of  booksellers  in  the  country,  a  letter  purporting        i87l. 
to  be  from  one  Lady  Scott,  stating  that  she  (the  writer)  desired        - — 
to  purchase  a  copy  of  the  work  entitled  "  Sunshine  and  Shadow  *'    pretences-^ 
(a  prospectus  of  which  was  inclosed,  containing  extracts  from  Conspiracy^ 
numerous  eulogistic  criticisms),  and  requesting  the  bookseller  to      Evidence, 
procure  a  copy  of  it  for  her,  which  she  would  call  and  pay  for  on 
her  return  from  town.     The  prospectus  inclosed  with  this  letter 
stated  that  if  a  bookseller  would  order  seven  copies  at  once  a 
larger  discount  would  be  allowed,  and  he  might  return  unsold 
copies. 

The  effect  of  this  letter  was  proved  by  some  of  the  booksellers 
in  question  to  have  been  that,  believing  it  to  be  the  genuine 
order  of  a  Lady  Scott,  they  had  ordered  the  book  through  their 
usual  London  agents,  who  proved  that  they  had  procured  the 
volumes  from  the  defendant's  office,  paying  for  them  there  the 
wholesale  price  at  which  books  are  sold  by  publishers  to  book- 
sellers; and  one  of  the  country  booksellers  (Chappie),  induced  by 
the  offer  in  the  prospectus  of  the  seven  copies  at  a  larger  discount, 
sent  an  order  and  a  cheque  for  21,  Is,  3d.  for  seven  copies,  which 
were  duly  forwarded  to  him  by  the  defendants. 

It  was  proved  that  all  of  these  letters  purporting  to  be  from 
Lady  Scott  were  written  by  a  lady  named  Maniate,  whose  evidence 
was  as  follows  :  '^  I  am  a  teacher  of  languages  at  Brompton.  I 
answered  an  advertisement  in  the  Times  for  a  lady  wanted  to  copy 
letters.  The  defendant  Stenson  called  on  me.  He  brought  a 
quantity  of  note  paper  with  a  coronet  upon  it,  and  the  form  of  a 
letter  which  I  was  to  write.  It  was  the  Lady  Scott.  (Letter  now 
produced.)  I  wrote  a  great  number  of  them,  and  gave  them  to 
the  defendant.  He  sJso  brought  me  some  envelopes  and  a 
directory  containing  the  names  of  country  booksellers,  and 
directed  me  to  address  the  envelopes  to  them.  I  did  so,  and  gave 
them  to  the  defendant.  All  the  letters  and  envelopes  before  me 
(those  produced  by  the  booksellers  named  in  the  indictment,  as 
also  those  produced  by  Abraham  Gould  and  by  Mr.  Miles)  are  in 
my  handwriting,  and  were  some  of  those  I  wrote  by  the  direction 
of  Stenson  and  gave  to  him.'' 

There  was  no  evidence  to  connect  the  defendant  Hitchman  with 
this  proceeding  of  Stenson. 

There  was  no  direct  evidence  that  the  letters  were  sent  out  by 
the  defendants  or  one  of  them.  They  were  not  proved  to  have 
made  them  up  or  to  have  posted  them.  The  jury  were  asked  to 
infer  that  they  did  so  from  the  fact  proved  that  they  were  written 
and  addressed  by  Mrs.  Maniate  by  direction  of  one  of  the 
defendants  (Stenson),  who  was  proved  to  be  ostensibly  carrying 
on,  with  the  other  defendant,  Hitchman,  the  business  of  Hamilton  . 
and  Co.,  at  whose  offices  the  book  ordered  by  the  supposed  Lady 
Scott  was  published^ 

VOL.  zn.  I 
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Rbg  There  was  no  evidence  to  prove  that  the  letters  were  not  sent 

^^         by  a  Lady  Scott^  but  the  jury  were  asked  to  infer  the  non- 

'     existence  of  any  Lady  Scott  entitled  to  use  a  countesses  coronet, 

1871.        from  the  evidence  of  Mr.  George  Harrison,  a  Windsor  herald,  who 

ZTT        proved  that  he  was  acquainted  with  the  crests  of  the  nobility; 

pretences^    that  the  crest  on  the  letters  produced  was  a  countesses  coronet ; 

cb»Mg»iracy—  that  there  were  several  persons  named  Lady  Scott,  but  none  of 

Evidence,     them  was  a  countess,  or  entitled  to  use  the  crest  upon  the  letters. 

The  existing  persons  named  Lady  Scott  were  not  called. 

It  was  contended  for  the  prosecution  that  it  might  be  inferred 

from  the  fact  that  Mrs.  Maniate  had  written  all  the  letters  and 

addressed  all  the  envelopes  for  defendant  Stenson,  that  they  were 

not  sent  out  by  any  Lady  Scott,  but  by  the  defendants,  or  one  of 

them;  and  further,  that  this  might  also  be  inferred  from  the 

{)rinted  prospectus  of  the  book  hELving  been  enclosed  with  the 
etters. 

The  object  of  this  false  pretence  was  alleged  to  be  to  induce  the 
country  booksellers  to  order  the  book,  whereby  the  defendants 
obtained  a  sale,  and  consequently  the  money,  for  a  book  that 
would  not  have  been  bought  by  the  booksellers  but  for  the  false 
pretence  contained  in  the  Lady  Scott  letter. 

Jn  the  course  of  the  trial  the  following  questions  were  raised : 

First,  the  booksellers  named  in  the  indictment  were  called  to 
prove  the  receipt  by  them  of,  and  to  produce  the  Lady  Scott  letter 
received  by  them  through  the  post. 

Then  Abraham  Gould  said :  '^  I  am  an  advertising  agent.  I 
knew  Hitchman  eleven  years  ago  as  Montgomery.  Knew  Stenson 
at  the  latter  part  of  last  year.  I  went  about  to  collect  evidence 
for  this  prosecution.  I  produce  five  letters  which  I  received  from 
booksellers  in  diflFerent  towns.  Three  of  them  were  given  to  me 
by  themselves  when  I  called  upon  them,  and  two  came  to  mo 
by  po8t.ee 

Cfross-examined : — ''I  will  not  be  quite  positive  how  many 
came  by  post,  or  how  many  were  given  to  me  by  the  booksellers. 
They  told  me  when  they  gave  them  to  me  that  they  had  received 
them  by  post.ee     (Question  objected  to.) 

These  letters  were  copies  of  the  Lady  Scott  letter,  and  were 
identified  by  Mrs.  Maniate  as  having  been  written  and  addressed 
by  her  for  the  defendant  Stenson. 

They  were  addressed  to  other  booksellers  than  those  named 
in  the  indictment,  and  were  put  in  by  the  prosecution  under  the 
count  charging  a  conspiring  to  defraud  the  booksellers  there 
named  "  and  others.ee 

It  was  objected  for  the  defendants  : — First,  that  a  false  pretence 
that  formed  part  of  the  charge  could  not  be  proved  by  the  mere 
production  of  letters  by  a  witness  who  had  received  them  from 
the  parties ;  secondly,  that  the  evidence  must  be  limited  to  the 
charges  of  false  pretences  made  to  the  persons  named  in  the 
indictment. 

I  so  held. 
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It  was  then  contended  for  the  proseontion  that  under  the  ninth        Bxa. 
count  (for  conspiring  to  defraud  the  said  booksellers  and  others)      ^    v. 
it  was  competent  to  the  prosecution  to  prove  similar  frauds  on 
other  booksellers  than  those  named  in  the  indictment.  I87i. 

It  was  replied  for  the  defendants^  that  even  if  this  were  so,        

letters  alleged  to  have  been  received  from   booksellers  in  the        ^laf— . 
country  by  the  witness  personally,  or  coming  to  him  by  post,  are  Con^imcy  - 
not  admissible  on  mere  production  by  the  recipient,  and  that  they     Evidence, 
could  be  made  evidence  only  by  calling  the  booksellers  them- 
selves to  prove  how  and  when  they  had  come  to  them. 

I  was  of  opinion  that  the  letters  so  produced  were  inadmissible 
both  to  prove  the  counts  for  false  pretences  and  the  count  for 
conspiracy,  but  counsel  for  the  prosecution  strongly  urging  that 
if  the  evidence  was  wrongly  rejected  there  would  be  a  miscarriage 
of  justice  without  redress,  while  the  defendants  would  have  a 
remedy  if  the  prosecution  was  wrong,  I  consented  to  receive 
them,  and  reserved  the  point. 

Secondly.  Later  in  the  course  of  the  trial,  counsel  for  the  pro- 
secution proposed  to  put  in  evidence  as  proof  of  conspiracy,  under 
the  ninth  count,  certain  acts  of  the  defendant  Hitchman,  done 
after  the  date  of  the  offence.  It  was  objected  on  the  part  of  the 
defendants,  that  acts  done  after  the  alleged  fraud  was  completed, 
could  not  be  admissible  evidence  of  a  conspiracy  to  commit  that 
fraud.  I  admitted  the  evidence,  reserving  this  point  also  for  the 
consideration  of  the  Court. 

Witnesses  were  then  called  to  prove  that  defendant  Hitchman, 
after  the  date  of  the  frauds  charged  in  the  indictment,  had  called 
himself  by  the  name  of  Hamilton,  and  represented  himself  as  of 
the  firm  of  Hamilton  and  Co. 

Thirdly.  Subsequently  Mr.  Miles,  a  partner  in  the  firm  of 
Hamilton,  Adams,  and  Co.,  publishers,  having  their  place  of 
business  near  to  that  of  the  defendants,  produced  a  quantity  of 
letters  which  he  stated  had  come  to  the  office  of  Hamilton, 
Adams,  and  Co.,  by  mistake  for  Hamilton  and  Co. 

Mrs.  Maniate  was  recalled,  to  prove  that  all  the  letters  and 
envelopes  so  produced  by  Mr.  Miles  were  some  of  those  she  had 
written  by  direction  of  defendant  Stenson.  It  appeared  that 
they  were  not  addressed  to  the  booksellers  named  in  the  in- 
dictment. 

On  the  part  of  the  defendants,  it  was  objected  that  they  could 
not  be  received,  first,  as  the  evidence  must  be  limited  to  the 
specific  charges  in  the  indictment ;  and,  secondly,  as  there  was 
no  sufficient  evidence  that  these  letters  had  ever  been  sent  to  or 
received  by  the  persons  to  whom  they  were  alleged  to  be 
addressed. 

For  the  prosecution,  it  was  contended  that  they  were  admis- 
sible tinder  the  count  for  conspiracy,  charging  the  attempt  to 
defraud  the  booksellers  named  "  and  others '"  and  that  one  of  the 
defendants  having  directed  them  to  be  written  made  them 
evidence,  without  further  proof  of  whence  they  came. 

I  2 
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Rao.  I  reserved  this  point  also  for  the  opinion  of  this  Court. 

n!™  I  withdrew  from  the  jury  the  case  as  against  Hitchman  on  the 

first  eight  Counts  of  the  indictment  (charging  false  pretences), 

1871.       but  I  left  to  them  the  question  as  to  him  (Hitchman)  on  the  count 

TTT        for  conspiracy,  and  as  to  the  defendant  Stenson  on  aU  the  counts. 

pretencM"       ^^^  J^J  ^oxmdi  the  defendant  Hitchman  guilty  on  the  count  for 

Consj^iraQf^  Conspiracy  only,  and  the   defendant  Stenson  guilty  on  all  the 

Evidence,      counts  except  the  first. 

Sentence  was  deferred,  and  the  prisoners  remain  in  custody. 
The  opinion  of  the  Court  is  requested  on  the  three  points  above 
stated ;  first,  if  in  all  or  either  of  them  the  evidence  was  wrongly 
admitted ;  secondly,  if  so,  whether  such  wrongful  admission  inva- 
lidates the  conviction,  first  of  Stenson  under  the  counts  for  false 
pretences,  and  second  of  both  the  defendants  under  the  count  for 
conspiracy. 

Bdwabd  Wm.  Cox, 
Deputy- Assistant  Judge. 

Montagu  WilMwms  for  the  prisoner  Stenson. — The  letters  pro- 
duced by  Gould  and  Miles  were  inadmissible,  without  calling  the 
country  booksellers  to  whom  they  were  addressed,  to  show  in 
what  state  and  under  what  circumstances  they  received  them. 
[Lush,  J. — Maniate  wrote  the  letters  and  addressed  them,  and 
then  gave  them  to  Stenson  ;  and  then  they  are  found  in  different 
country  towns.  He  gave  her  a  directory  to  copy  the  names  and 
addresses  of  country  booksellers.  If  the  letters  had  been  altered, 
Maniate  might  have  been  questioned  upon  that.  It  was  for  you 
to  show  it,  if  anything  else  had  been  put  into  the  letters.  Kelly, 
C.B. — The  simple  question  is,  whether  Stenson  sent  the  letters  ? 
It  is  possible  that  some  one  else  may  have  done  so.  Pigott,  B. — 
You  might  have  shown  how  Stenson  got  rid  of  them.  Lush,  J. — 
The  letters  were  last  traced  to  his  hands,  and  it  is  a  fair  inference 
that  he  sent  them.]  There  was  no  evidence  who  sent  them  or 
who  received  them. 

Straight  {H,  Browne  with  him)  for  Hitchman. — The  statements 
by  Hitchman,  made  after  the  frauds  charged,  that  he  represented 
the  firm  of  Hamilton  and  Co.,  were  not  admissible  to  connect 
him  with  the  frauds  or  the  conspiracy.  [Kelly,  C.B. — Is  it 
possible  to  imagine  that  the  partner  most  deeply  interested  in  the 
book  could  be  ignorant  of  the  proceedings  taken  by  the  other 
partner  to  sell  and  get  rid  of  the  book  ?  Lush,  J. — ^The  state- 
ment in  the  case,  "  that  the  defendants  were  ostensibly  carrying 
on  business  a>s  partners  under  the  style  and  firm  of  Hamilton 
and  Co.,  and  that  Hitchman  had  published  the  book  of  which  he 
professed  to  be  the  writer,^^  shows  a  previous  connection  between 
the  prisoners.] 

Besley,  for  the  prosecution,  was  not  caUed  upon. 

KsLLy,  C.B. — In  this  case,  which  is  a  peculiar  one,  there  are 
only  two  questions  substantially.  The  first  is,  whether  the  letters 
produced  by  Gould  and  Miles  were  admissible  in  evidence  ?    It 
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appears  that  the  prisoner  Stenson  induced  the  witness  Maniate  to        rbq, 
write  a  number  of  fabricated  letters,  purporting  to  be  written  by  v. 

a  Lady  Scott,  ordering  one  copy  of  a  book  called  *'  Sunshine  and     ^f^^^^^* 
Shadow/'     The  letters  were  in  such  terms  as  to  indicate  that  the        1371 

book  was  a  work  of  great  merit,  and  to  induce  persons  to  purchase 

it.     A  number  of  these  letters,  and  also  envelopes  addressed  to    ^^£^1,^ 

countty  booksellers,  were  written  by  her,  and  the  whole  of  them  Cowp^acv 

were  delivered  over  to  Stenson.     The  evidence  was,  that  these    Emdnu», 

letters  were  received  by  the  country  booksellers  through  the  post. 

The  letters,  together  with  a  circular,  stating  that,  if  a  bookseller 

would  order  seven  copies  at  once  a   larger  discount  would   be 

allowed,  emanating  from  the  defendant's  establishment,  carried  on 

under  the  name  of  Hamilton  and  Co.,  found  their  way  into  the 

hands  of  the  country  booksellers.     A  witness,  Gould,  produced 

five  of  such  letters.     Some  were  given  to  him  by  the  booksellers 

to  whom  they  were  addressed  by  Maniate,  and  some  he  received 

by  post  from  booksellers  in  diflferent   towns.      Upon   this  the 

question  was  raised,  whether  the  letters  were  admissible  in  evidence, 

without  calling  the  booksellers  themselves.     I  am  of  opinion  that 

they  were  admissible  in  evidence  as  soon  as  the  foundation  was 

laid   that  a  number  of  similar  letters  were  written  by  Maniate 

for  Stenson  and  placed  in  his  hands,  and  evidence  was  given  that 

they  had  been  transmitted  to  country  booksellers  by  post.     We 

come  then  to  the  charge  of  conspiracy.     Surely  there  was  evidence 

of  an  intention  to  defraud  the  trade  in  general.     In  addition  to 

those  letters,  there  was  evidence  that  a  number  of  others  produced 

by  the  witness   MUes  were  prepared  at   Stenson's  instance  and 

delivered  to  him  by  Maniate,  and  that  they  somehow  or  other  had 

got  into  circulation.     This  was  evidence  against  him  on  the  count 

for  conspiracy.     The  next  question  is,  whether  these  letters  were 

evidence   against   the   other  prisoner,    Hitchman  ?     He   was   a 

partner  in  the  establishment  carried  on  by  him  and  Stenson,  and 

he  was  the  author  of  the  work  which  it  was  the  object  of  these 

fabricated  letters  to  circulate  and  to  sell.     I  therefore  think  the 

letters  were  some  evidence  against  him  on  these  counts.     As  soon 

as  evidence  was  given  that  a  conspiracy  had  been  the  means  of 

these  letters  coming  into  existence,  any  evidence  which  would 

connect  the  other  prisoner  Hitchman  with  the  general  intent  and 

objects  of  a  conspiracy  was  evidence  against  him.     And  then  arose 

the  second  question,  viz.,  whether  declarations  by  the  prisoner 

Hitchman,  after  the  date  of  the  frauds  charged,  that  he  had  called 

himself  by  the  name  of  Hamilton,  and  represented  himself  as 

Hamilton  and  Co.,  were  admissible  against  him  ?     There  can  be 

no  doubt  that  anything  done  at  any  time,  even  as  late  as  the  day 

before  the  trial,  which  shows  that  a  person  had  been  at  a  former 

time  a  party  to  a  conspiracy,  is  admissible  in  evidence  against  such 

person.     Here  not  oidy  were  the  declarations  made  by  him,  but 

it  was  shown  that  he  had  the  strongest  motives  as  a  member  of 

the  firm  and  the  author  of  the  work,  to  sell  and  circulate  it,  and 

therefore  they  were  admissible  against  him  on  the  count  for 
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Bbq.       conspiraqy.    Both  on  flie  conntB  for  false  pretences^  as  well  as  on 
»•         that  for  Gonspiracj,  I  think  the  evidence  was  admissible^  and  that 
^^JJ^***     the  conviction  mnst  be  affirmed. 
1871.  Bylbs^  J. — ^I  also  think  that  the  conviction  should  be  affirmed. 

■—  PiGOTT,  B. — I  am  of  the  same  opinion.     The  evidence  was 

pretemses^    clearly  admissible^  it  is  sufficient  to  say,  upon  the  count  for  con- 
SoiupircK^^  spiracy,  but  I  also  think  it  was  admissible  upon  the  charge  of 
^fftdence.    false  pretences.     The  letters  were  written  by  order  of  Stenson, 
and  delivered  to  him,  and  found  their  way  into  the  hands  of 
country  booksellers.     It  is  a  lair  inference  to  draw  that  Stenson 
sent  them  to  the  booksellers.     As  to  the  declarations  of  Hitchman, 
after  the  frauds  charged  in  the  indictment,  I  cannot  see  any  doubt 
that  they  were  evidence  to  connect  him  with  what  he  did  before. 
They  clearly  connect  him  with  the  conspiracy. 
Lush  and  Hannen,  JJ.,  concurred. 

OoniricUon  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

January  27,  1872. 

(Before  Cockbubn,  C.J.,  Kelly,  C.B.,  Martin,  B.,  Willes,  J., 
Bramwell,  B.,  Channbll,  B.,  Bylbs,  J.,  Kbatino,  J.,  Black- 
burn, J.,  Mbllor,  J.,  Lush,  J.,  Pioott,  B.,  Brett,  J.,  Clkasby, 
B.,  Grove,  J.,  and  Quain,  J.) 

Reo.  v.  Payne,  (a) 

Evidence — Joint    charge — Incompetency    of  fellow   prisoners    as 

tvitnesses  for  one  another. 

After  several  prisoners,  jointly  indicted,  a/re  given  in  cha/rge  to  the 
jury  one  whilst  in,  such  charge  cannot  he  called  as  a  witness  for 
another. 
The  14  ^  15  Vict.  c.  99,  does  not  apply  to  criminal  proceedings. 

CASE  reserved  by  Keating,  J.,  for  the  opinion  of  the  Court  for 
the  Consideration  of  Crown  Cases,  and  directed  by  that 
Court  to  be  argued  before  all  the  judges. 

John  Payne,  George  Owen,  Isaac  Owen,  and  Joseph  Curtis, 
were  indicted  before  me,  at  the  winter  assizes,  for  the  county  of 
Worcester,  1871,  for  that  they,  to  the  number  of  three  or  more, 
armed  with  oflfensive  weapons,  by  night  did  enter  and  were  on 
land,  belonging  to  Earl  Dudley,  for  the  purpose  of  taking  or 
destroying  game. 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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It  appeared  that  at  one  o^clock  on  the  morning  of  the  4th  of 
October,  1871,  the  keepers  of  Earl  Dudley  discovered  a  ntimber 
of  poachers  upon  the  Earl's  lands  taking  game.  They  were 
armed  with  stones,  bludgeons,  &c.,  and  advanced  upon  the 
keepers  with  whom  they  had  a  desperate  struggle;  ultimately, 
the  keepers  were  forced  to  retire,  one  keepey  being  dangerously 
and  another  severely  wounded. 

The  prisoner  Payne  and  the  two  Owens  were  first  apprehended, 
and,  on  being  brought  before  the  magistrates,  each  set  up  an 
aUbi  by  way  of  defence,  and  called  witnesses  in  support ;  amongst 
the  witnesses  called  by  Payne  was  the  prisoner  Curtis  (not  then 
in  custody),  and  he  proved  having  been  with  Payne,  at  the  time 
in  question,  at  a  place  so  distant  from  the  scene  of  the  affray  as 
to  render  it  impossible  he  could  have  been  one  of  the  poachers. 
Curtis  with  the  other  witnesses  for  the  prisoners  were  bound 
over  by  the  magistrates  under  30  &  31  Vict.  c.  35,  but,  having 
been  afterwards  identified  as  one  of  the  party  of  poachers,  he  was 
committed  and  indicted  with  the  other  three  prisoners. 

On  the  trial  all  four  prisoners  were  sworn  to  by  various 
witnesses  as  having  formed  part  of  the  gang  of  poachers  on  the 
night  in  question;  the  defence  by  each  was,  as  before  the 
magistrates,  an  aliKy  and  the  counsel  for  Payne  proposed  to  caU 
the  prisoner  Curtis  to  prove  what  he  had  deposed  to  before  the 
justices.  I  held  that  he  was  incompetent  and  could  not  be  called. 
All  the  prisoners  were  convicted  and  sentence  passed. 

I  desire  the  opinion  of  the  Court  of  Crown  Cfares  Reserved. 

First,  whether  a  prisoner,  jointly  indicted  with  another,  can, 
after  they  have  been  given  in  charge  to  the  jury,  be  called  as  a 
witness  for  the  other  without  having  been  either  acquitted  or 
convicted  or  a  nolle  prosequi  entered?  Winsor  v.  The  Queen 
(35  L.  S.  M.  C.  161),  Reg.  v.  Deeley  (11  Cox  C.  C.  607). 

Secondly.  Whether,  upon  the  present  form  of  indictment  and 
under  the  circumstances  of  the  case,  the  prisoner  Curtis  was 
competent  and  ought  to  have  been  called  as  a  "witness  for  the 
prisoner  Payne  ?  {8ee  Bussell  on  Crimes,  by  Greaves,  626-7,  4th 
edit.;  Taylor  on  Evidence,  1178-9.) 

If  the  prisoner  Curtis  was  a  competent  witness  and  might  have 
been  called  on  behalf  of  Payne  in  the  present  case  then  the 
conviction  is  to  be  quashed  or  the  prisoner  to  be  discharged, 
otherwise,  the  judgment  is  to  stand. 

H.  S.  Kbating. 

T,  8.  Pritcha/rd  {E.  H.  8elfe  with  him)  for  the  prisoner. — The 
question  mainly  depends  on  the  construction  of  the  14  &  15  Vict, 
c.  99,  s.  3.  Sect.  1  of  that  Act  repeals  so  much  of  the  6  &  7 
Vict.  c.  85  as  provides  that  that  Act  shall  not  render  competent 
any  party  to  any  suit,  action,  or  proceeding,  individuallv  named 
in  the  record,  &c. ;  then  sect.  2  enacts  that  on  the  trial  of  any 
issue  joined,  or  of  any  matter  or  question,  or  on  an  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any  court  of 
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lustioe  &0.,  the  parties  thereto  and  the  persons  in  whose  behalf 
any  such  suit,  action,  or  other  proceeding  may  be  brought  or 
defended  shall,  except  as  hereinafter  excepted,  be  compelled  and 
compellable  to  give  evidence.     And  then  sect.  3  provides  that 
notlung  herein  contained  shall  render  any  person,  who,  in  any 
criminal  proceeding,  is  charged  with  the  commission  of  any  in- 
dictable oflFence  or  any  oflFence  punishable  on  summary  conviction, 
competent  or  compellable  to  give  evidence  for  or  against  himself 
or  herself,  or  shall  render  any  person  compellable  to  answer  any 
Question  tending  to  criminate  himself  or  herself,  or  shall,  in  any 
criminal   proceeding,  render  any   husband   competent   or  com- 
pellable to  give  evidence  for  or  against  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her 
husband.      Now,  under  the  1st  section,  the  prisoner  Curtis  was  a 
competent  witness  for  the  prisoner  Payne,  and  there  is  nothing 
in  the  3rd  section  which  prevents  him  from  being  a   witness. 
Since  that  Act,  in  Beg.  v.  Deeley  (11  Cox  C.  C.  607),  where  three 
prisoners  were  jointly  indicted  for  robbenr  with  violence,  and 
were  given  in  charge  to  the  jury,  Mellor,  J.,  allowed  two  of  the 
prisoners  to  be  called  as  witnesses  for  the  other  one.      And  in  a 
ease  at   the   Shropshire   Assizes,    Pigott,   B.,  also  allowed  one 
prisoner  to  be  called  as  a  witness  for  another,  on  a  joint  indict- 
ment, after  they  were  given  in  charge  to  the  jury.      The  same 
course  has  also  been  followed  by  Lush,  J.      The  reason  for  the 
incompetency  was  the  ground  of  interest  and  not  of  being  a 
party  to  the  suit  or  proceeding  (1  Phil,  on  Bv.  68,  8th  edit.)     In 
Worrall  v.  Jones  (7  Bing.  395),  Tindal,  C.J.,  says  that  a  party 
to  the  record  would  be  an  admissible  witness  if  he  were  not 
interested.      [Mabtin,  B. — Suppose  two  persons  jointly  indicted 
for  murder,  what  legal   interest  has  one  in  the  conviction  or 
acquittal  of  the  other?      Was  not  the  rule  that  parties  to  the 
proceeding  were  excladed  ?      Bramwbll,   B. — If  it  was  on  the 
ground  of  interest,  that  was  an  objection  for  the  benefit  of  the 
party  interested  which  might  be  waived  and  the  party  called, 
but  did  anyone  ever  hear  of  such  a  thing  being  done  ?]      It  may 
be  that  the  rule  is  qualified  to  the  extent  that  a  party  to  the 
immediate    inquiry  is   not  admissible.      [Blackburn,    J. — If  a 
prisoner  is  competent  to  give  evidence  for  a  feUow  prisoner,  on 
cross-examination  he  may  be   forced   to  give  evidence  against 
himself.]      He  would  be  privileged  from  answering  questions 
tending    to  criminate  himself.        In    Taylor  on    Evidence  it   is 
said  that  the  14  &  15  Vict.  c.  99,  which  was  intended  to  remove 
a  doubt,   has,   instead,   created   one   by  the  words  *'  except  as 
hereinafter  is  excepted  "  in  sect.  2.     [Beamwell,  B. — My  brother, 
Cleasby,  B.,  suggests  that  that  exception  points  to  sect.  4.      Is 
not  the  rule  of  construction  that  where  the  Crown  is  not  referred 
to  in  Acts   of    Parhament  they  do  not  apply   to   the   Crown, 
applicable  here,  for  the  Crown  is  the  prosecutor?    Cockbijbn,  C.J. — 
The  words  *'  other  proceeding  "  in  the  statute  must  be  construed 
as  ejusdem  generis  with  the  words  preceding  "  suit,  action,^'  and 
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would  mean  other  civil  proceeding.  The  exception  in  the 
proviso  was .  introduced  (probably  in  committee)  ex  abundante 
cauteld,  and  was  not  intended  to  enlarge  the  enactment.]  The 
words  of  sect.  2  are  every  "  suit,  action,  or  other  proceeding  in 
any  court  of  justice  or  before  any  person/^  &c.,  and  then  sect.  3 
goes  beyond  civil  proceedings.  The  learned  counsel  then 
referred  to  1  Rus.  on  Crimes,  625.  In  Beg.  v.  Smith  (1  Mood. 
C.  0.  289)  the  wife  of  one  prisoner  was  held  inadmissible  to  prove 
an  cdibi  for  another  prisoner,  with  whom  her  husband  was  jointly 
indicted,  on  the  ground  that,  by  shaking  the  evidence  of  a  witness 
who  had  identified  both  prisoners,  she  would  weaken  the  case 
against  her  husband;  but  in  Beg.  v.  Moore  (1  Cox  C.  C.  59), 
Maule,  J.,  said  of  course  a  wife  could  not  be  examined  for  her 
husband,  but  for  another  prisoner  jointly  indicted  with  him  for  a 
burglary  she  might,  and  admitted  her  as  a  witness.  Ajid  Wight- 
man,  J.,  so  held  in  Beg.  v.  Ba/rtlett  (1  Cox  C.  C.  105).  The 
modern  legislation  encourages  the  calling  of  witnesses  for  prisoners  j 
and,  to  facilitate  this,  the  30  &  31  Viofc.  c.  35,  s.  8,  provides  for 
their  being  bound  over,  and  sect.  5  for  the  allowance  of  their 
expenses.  It  would  be  a  dangerous  rule  to  exclude  a  co-prisoner, 
as  their  witnesses'  mouths  might  be  shut  by  vindictive  persons 
procuring  their  committal  as  accomplices.  [Cockburn,  C.J. — 
This  danger  may  be  obviated  by  asking  permission  to  have  the 
prisoners  tried  separately,  and  then  there  would  be  no  objection 
to  calling  one  prisoner  as  a  witness  for  another  with  whom  he  was 
jointly  indicted.]  It  ought  to  be  a  matter  of  right  for  a  prisoner 
to  be  enabled  to  call  a  joint  co-prisoner  as  a  witness.  The  giving 
of  the  prisoners  in  charge  ought  not  to  raise  any  difficulty,  for  the 
issue  is  joined  when  the  prisoners  plead  :  {Beg.  v.  Winsor,  35  L. 
J.  M.  C.  121 ;  10  Cox  C.  C.  276.)  [Blackburn,  J.— The  material 
thing  is,  when  the  prisoners  are  given  in  charge  to  a  jury,  who 
are  to  say  whether  they  are  guilty  or  not  guilty  ?  They  are  the 
persons  who  are  to  determine  the  issue  as  well  as  to  hear  the 
evidence ;  if  one  prisoner  is  admissible  for  another  he  must  also 
be  admissible  against  him.]  The  competency  of  one  prisoner  as  a 
witness  for  another  is  one  thing,  the  privilege  not  to  answer 
questions  tending  to  criminate  himself  is  another ;  the  refusal  to 
answer  only  goes  to  the  credit  of  the  witness.  Taylor  on  Evidence 
627  (note)  and  Beg.  v,  Jackson  and  Cracknell  (6  Cox  C.  0.  525) 
were  then  referred  to. 

Streeten  {Jelf  with  him)  for  the  prosecution. — The  witness  was 
properly  rejected.  In  Hawksworth  v.  Showier  (12  M.  &  W.  47) 
Lord  Abinger  said :  "  Nothing  is  cle€u:er  than  this ;  that  a  peraon 
cannot  be  a  witness  who  is  a  party  to  the  record  and  affected  by 
the  determination  of  the  issue,  and  that  the  wife  of  such  a  person 
is  equally  incapable  of  being  a  witness.^'  And  Alderson,  B.,  said  : 
"  The  rule  is  that  a  party  upon  the  record,  against  whom  the  jury 
have  to  pronounce  a  verdict,  cannot  be  a  witness  before  that 
verdict  is  pronounced.'^  The  modern  statutes  have  not  altered 
that  principle.    The  14  &  15  Vict.  c.  99,  only  applies  to  civil  pro- 
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ceedings^  and  sect.  3  was  introdaced  lest  it  should  otherwise  be 
thought  to  extend  to  criminal  proceedings.  If  Curtis  had  been 
allowed  to  be  called  as  a  witness^  every  word  that  he  said  must 
have  been  in  his  own  favour  as  well  as  in  favour  of  Payne.  If  a 
co-prisoner  is  admissible  at  all,  his  fellow  prisoner,  or  the  prose- 
cutor, may  compel  him  to  be  a  witness.  [Lush,  J. — If  he  was 
allowed  to  be  called  he  must  be  cross-examined;  and  if  he  declines 
to  answer  on  the  ground  that  his  answers  would  tend  to  criminate 
him,  that  might  have  the  effect  of  leading  to  his  conviction. 
CocKBUEN,  O.J. — Or  he  might  be  cross-examined  as  to  his  past 
life,  and  the  result  might  seriously  injure  his  case.  Bebtt,  J. — 
Is  it  not  a  fundamental  rule  of  the  law  of  England  that  when  a 
prisoner  is  on  his  trial  he  shall  not  be  examined  or  cross-examined 
for  or  against  himself?] 

Pritcha/rd,  in  reply,  cited  Beg,  v.  Stewart  (1  Oox  0.  0.  174). 

OocKBUEN,  O.J. — Wer  are  aU  of  opinion  that  the  witness  was 
properly  rejected  at  the  trial,  and  we  all  agree  that  the  proviso  in 
the  14  Sd  15  Vict.  c.  99,  on  which  the  prisoner's  counsel  relied, 
was  only  intended  to  prevent  the  statute  being  supposed  to  con- 
tradict or  alter  the  rule  of  law  as  it  has  existed  from  the  earliest 
times,  according  to  which  rule  a  party  on  his  trial  could  not  be 
examined  or  cross-examined  as  a  witness  for  or  against  himself. 
It  is  impossible  that  the  Legislative  could  have  intended  by  such 
a  proviso  to  do  so,  and  the  old  law  of  England,  in  that  respect, 
stm  remains  unaltered. 

Oonviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

January  30,  1872. 

(Before  Cockbubn,  C.J.,  Kelly,  C.B.,  Maetin,  B.,  Willbs,  J., 
Bimlmwbll,  B.,  Channell,  B.,  Bylbs,  J.,  Blackburn,  J.,  Lush, 
J.,  PiGOTT,  B.,  Melloe,  J.,  Bebtt,  J.,  Clbaaby,  B.,  Geovb,  J., 
and  QuAiN,  J.) 

Reg.  v.  Waed.  (a) 

Urilcmful  wounding — Verdict  of — 14  ^  15  Vict.  c.  19,  s.  5. 

To  support  a  verdict  of  guilty  of  unlawfully  wounding,  v/nder  the 
14  8f  15  Vict,  c.  19,  8,  5,  the  act  must  be  done  maliciously  a^  well 
OtS  unlawfully. 

Prisoner,  who  was  jealous  of  persons  going  in  pursuit  of  wildfowl, 
fired,  while  the  prosecutor  was  on  the  wa£er  in  his  punt  in 
pursuit  of  wild  fowl  about  twenty 'five  ya/rds  off,  to  frighten  a/nd 
deter  him  from  again  coming  into  the  creek  for  the  pwrpose  of 
fowling.  As  the  prosecutor  slewed  his  punt  round  he  was  struck 
by  the  shots  from  the  prisoner's  gun;  but  if  he  had  not  slewed  the 
boat  round  the  shot  would  not  have  struck  him. 

Held,  that  conviction  of  the  prisoner  for  wrdcmfully  amd  maliciously 
wov/nding  the  prosecutor  under  sect.  5  o/"  14  ^  15  Vict,  c.  99,  was 
supported  by  the  evidence. 

CASE  reserved  for  the  opinion  of  the  Court  for  the  Consideration 
of  Crown  Cases  by  Cockbum,  C.J.,  and  directed  by  that 
Court  to  be  argued  before  all  the  Judges. 

The  prisoner  was  tried  before  me  at  the  last  assizes  for  the 
county  of  Suffolk,  on  a  charge  of  unlawfully,  maliciously,  and 
feloniously  wounding  one  William  Job  Chatten  with  intent  to  do 
him  grievous  bodily  harm. 

The  prosecutor,  Chatten,  and  the  prisoner  were  both  fishermen, 
Uving  at  Aldebury,  in  Suffolk,  and  both  were  in  the  habit  of  going 
out  in  punts  to  shoot  wildfowl  in  a  creek  of  the  river  Aide. 

The  manner  of  using  a  punt  for  the  purpose  of  shooting  wild- 
fowl is  that  the  gunner  lies  with  his  face  downwards  in  the  boat, 
extending  his  arms  over  the  sides,  and  propelling  the  boat  by 
means  of  a  pair  of  short  paddles,  so  as  to  avoid,  as  much  as 
possible,  being  seen  by  the  birds  on  the  water. 

(a)  Reported  by  John  Thompson,  Esq^  BarTi8ter*«t>Iiaw. 
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Bbo  On  the  evening  of  the  30th  of  January,  1871,  the  prosecutor, 

^'  Chatten,  was  on  the  water  in  his  punt  in  pursuit  of  wildfowl. 

*       Having  been  out  some  time  and  finding  no  birds  about  he  deter- 

1872.        mined  to  return;  and,  having  put  his  arm  out,  was  using  the 

'■ — '        paddle  to  slew  the  punt  round  for  that  purpose,  when  he  suddenly 

axJrnaitdoMh  l^^^^d  the  report  of  a  gun,  and  at  the  same  time  found  himself 

wounding,     struck  by  Several  shots  in  the  left  arm  and  eye,  the  effect  of  which 

was  seriously  to  injure  his  arm,  and  so  to  damage  his  eye  as  to 

render  its  total  extraction  necessary  a  few  days  after. 

There  was  no  doubt  that  the  shot,  by  which  the  prosecutor  was 
injured,  was  fired  by  the  prisoner.  On  the  prosecutor  calling  out 
on  being  struck,  and  asking  who  had  fired  the  shot,  the  prisoner, 
who  was  in  his  punt  about  twenty-five  yards  off,  came  forward 
and  said  he  had  fired  it,  adding  that  if  Chatten  had  not  turned 
his  boat  round  as  he,  prisoner,  was  in  the  act  of  firing,  the  shot 
would  not  have  struck  Hm  ;  this  being  so,  the  question  in  the  case 
was  under  what  circumstances  and  with  what  intent  prisoner  had 
fired  off  the  gun. 

It  was  proved  that  the  night  was  light,  so  that  birds,  and,  a 
fortiori,  a  punt  on  the  water  could  have  been  plainly  seen  at  a 
distance  of  fifty  to  sixty  yards  ;  and  it  was  positively  sworn  by  the 
prosecutor  that  there  were  no  birds  about  on  that  evening, 
certainly  none  in  the  neighbourhood  of  his  boat.  It  was  plain, 
therefore,  that  the  prisoner  had  not  fired  for  the  purpose  of 
killing  wildfowl. 

Evidence  was  given  from  which  it  appeared  that  the  prisoner 
was  extremely  jealous  of  persons  going  in  pursuit  of  wildfowl  on 
the  water  where  the  event  took  place,  and  had,  on  different 
occasions,  used  threatening  language  to  the  effect  that  he  should 
shoot  at  birds  if  occasion  offered,  notwithstanding  other  persons 
might  be  between  him  and  them ;  and  it  was  suggested  by  the 
prosecution  that  the  prisoner  had  intentionally  shot  at  the  prose- 
cutor with  the  intent  to  injure- him  and  thereby  prevent  his  pur- 
suing wildfowl  on  the  water  in  question  in  future. 

On  the  other  hand  it  appeared  that  the  prosecutor  and  the 
prisoner  had  always  been  on  good  terms,  having  formerly  been 
shipmates  on  board  the  same  pilot  vessel. 

It  was  admitted  by  the  prosecutor  that,  on  his  calling  out,  the 
prisoner  at  once  came  forward  and  ascribed  the  fact  of  the  shot 
having  taken  effect  to  the  sudden  change  of  the  position  of  the 
prosecutor's  boat,  a  change  of  position  which  was  an  admitted 
fact,  and  assured  the  prosecutor  that  the  result  was  purely 
accidental. 

It  appeared  that  the  prisoner  had  towed  the  prosecutor's  punt 
into  the  harbour  and  rendered  him  every  assistance  in  getting  on 
shore.  The  prisoner  received  an  excellent  character  for  good 
conduct  and  humanity. 

Under  these  circumstances  it  seemed  to  be  more  probable  that 
the  prisoner  shot  off  his  gun  in  the  direction  of  the  prosecutor's 
boat  with  the  intention  of  frightening  him^  and  so  deterring  him 
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from  again  coming  into  the  creek  for  the  purpose  of  fowling,         rbo 
rather  than  that  he  shot  with   the  intent  of  doing  him  bodily  v. 

harm.  ^^• 

While,  therefore,  I  left  the  question,  of  the  intent  charged  in        i872. 

the  indictment,  to  the  jury,  I  directed  them  that  if  they  took  the        

more  favourable  view  of  the  case,  they  should  find  the  prisoner  f^^^J^Uicio^lv 
guilty  of  unlawfully  wounding.  ^^wmmding. 

Ttas  they  accordingly  did. 

But  thinking  it  deserving  of  consideration  whether  a  wounding 
occasioned  by  an  act  done  without  any  actual  malice  or  intention 
of  oflfering  violence  to  the  prosecutor,  would  be  sufficient  to  con- 
stitute an  "  unlawful  wounding  ^'  within  the  meaning  of  the  statute 
14  &  15  Vict.  c.  19,  s.  5,  I  reserved  that  question  for  the  con- 
sideration of  this  Court,  and  request  their  judgment  thereupon. 

The  prisoner  was  admitted  to  bail  to  come  up  for  judgment  at 
the  next  assizes  for  the  county  of  SuflEblk,  if  necessary. 

A.  E.  COCKBUEN. 

Metcalfe  for  the  prisoner. — The  indictment  is  framed  upon  the 
24  &  25  Vict.  c.  100,  s.  18,  which  enacts  {inter  alia)  that  whoso- 
ever shall  unlawfully  and  maliciously,  by  any  means  whatsoever, 
wound  any  person  with  intent  to  do  grievous  bodily  harm,  shall 
be  guilty  of  felony.  The  jury  acquitted  the  prisoner  of  the  felony, 
and  found  him  guilty  of  unlawfully  wounding  under  the  14  &  15 
Vict.  c.  19,  s.  5.  The  first  question  is,  what  is  the  meaning  of 
'^  unlawfully  wounding  V^  Must  it  be  done  maliciously  ?  It  is 
submitted  that  it  must.  Sect.  4  of  the  14  &  15  Vict.  c.  19,  now 
repealed  by  24  &  25  Vict.  c.  95,  after  reciting  that  it  was  expedient 
to  make  further  provision  for  the  punishment  of  aggravated 
assaults,  enacted  that  if  any  person  shall  {inter  alia)  unlawfully 
and  maliciously  cut,  stab,  or  wound  any  person,  he  shall  be  guilty  of  a 
misdemeanour,  and  liable  to  be  imprisoned,  with  or  without  hard 
labour,  forany  termnot  exceeding  threeyears.  Sect.  5 enacts  that  if 
upon  the  trial  ofany  indictment  forany  felony  (except  murder  or  man- 
slaughter) wheretheindictmentshallallege  that  thedefendant  did  cut, 
stab,orwoundanyperson,theiury shall  besatisfied  that  thedefendant 
is  guilty  of  the  cutting,  stabbing,  or  wounding  charged  in  such 
indictment,  but  are  not  satisfied  that  the  defendant  is  guilty  of 
the  felony  charged,  then  the  jury  may  acquit  the  defendant  of  the 
felony  and  find  him  guilty  of  unlawfully  cutting,  stabbing,  or 
wounding,  and,  thereupon,  such  defendant  shall  be  liable  to  be 
punished  in  the  same  manner  as  if  he  had  been  convicted  upon  an 
indictment  for  the  misdemeanour  of  cutting,  stabbing,  or  wound- 
ing. The  misdemeanour  of  cutting,  stabbing,  or  wounding,  was 
provided  for  by  sect.  4,  and  that  was  an  unlawful  and  malicious 
wounding.  The  verdict,  under  sect.  5,  must  be  of  an  unlawful 
wounding,  and  the  only  enactment  relating  to  unlawfully  wound- 
ing was  sect.  4.  [Bla.ckbuen,  J. — I  think  that  must  be  so.  The 
dropping  of  the  word  '^  maliciously  ^'  in  sect.  5  makes  no 
difference.]     Then^  to  support  the  finding  of  the  jury  in  this  casOj 
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Rfla.       there  must  be  evidence  of  actual  or  implied  malice^  but  there  is 

V'  none.     The  prisoner  had  no  intention  to  hit  the  prosecutor,  but 

^^*       only  to  firighten  him.     [Lush,  J. — ^What  the  prisoner  did,  did  he 

1872.        not  do  from  a  bad  motive — ^to  frighten  him  off  the  ground  ?     Is 

not  that  malice  ?      Kelly,   C.B. — ^Does  maliciously  mean  inten- 

cmrfflM^oiw/v  tionally  ?]  It  is  unlawftil  to  fire  across  a  highway ;  but  suppose 
wmnding.  a  person  on  his  own  land  sees  a  hare  running  along  the  adjoining 
highway,  and,  seeing  no  person,  fires  at  it  and  happens  to  hit  a 
person  coming  along  the  highway,  that,  though  an  unlawfrd  act, 
would  not  be  malicious.  [Cockbuen,  O.J. — The  prosecutor  would 
not  have  been  hit  if  the  boat  had  not  slewed  round.]  Suppose 
some  boys  were  to  make  a  bonfire  in  a  field,  a  short  distance  from 
a  rick  or  hay,  which  would  be  an  unlawful  act,  and  the  wind  were 
to  carry  the  sparks  away  and  set  fire  to  the  hayrick  and  destroy 
it,  that  would  not  be  a  malicious  act.  The  case  of  Reg.  v.  Ohild 
(12  Cox  0.  C.  64 ;  L.  Rep.  1  C.  C.  R.  307)  was  then  cited.  In 
McPherson  v.  Daniels  (10  B.  &  C.  272)  Littledale,  J.,  defined 
maUce  '^  a  wrongful  act  done  intentionally  without  just  cause  or 
excuse.'*  The  wrongful  act  here  charged  is  the  wounding. 
[PiGOTT,  B. — ^I  should  say  the  wrongful  act  was  the  firing  off  the 
gun  close  to  the  man^s  ear.]  In  Beg.  v.  Noon  (6  Cox  C.  C.  139) 
Cresswell,  J.,  said :  "  If  the  prisoner  used  the  sword  intending  to 
do  a  serious  injury,  that  is  such  evidence  of  malice  as  the  law 
holds  to  be  murder.*'  So  in  Reg.  v.  Sparrow  (8  Cox  C.  C.  393 ; 
Bell  C.  C.  298)  there  was  evidence  of  intention  to  support  a  count 
for  maliciously  inflicting  grievous  bodily  harm.  [Mbllob,  J. — 
The  prisoner  did  an  unlawful  act  malo  animo  to  drive  the  prose- 
cutor ofif  the  ground,  which  he  had  no  right  to  do.  In  Foster's 
Crown  Law,  sect.  2,  malice  is  defined  as  the  offspring  of  a  wicked, 
perverse,  and  incorrigible  disposition.  Kelly,  C.B. — Intentional 
is  applicable  to  the  act  done.]  Here  the  prisoner's  intention  was 
to  frighten,  but  not  to  hit,  the  prosecutor. 

No  counsel  appeared  for  the  prosecution. 

The  Judges  retired  to  consider  their  decision. 

CocKBURN,  C.  J.,  on  their  return  into  court,  said  :  We  have  con- 
sidered this  case,  and  are  all  agreed  that  in  construing  sect.  5  of 
the  14  &  15  Vict.  c.  99,  it  should  be  read  as  though  the  word 
"  maUciously  "  were  introduced  into  it.  It  is  an  essential  element 
of  a  conviction  under  that  section,  that  the  act  done  should  have 
been  done  maliciously  as  well  as  unlawfully.  With  regard  to  the 
question  whether,  in  this  case,  the  facts  stated  amount  to  proof  of 
malice  or  not,  there  is  a  difference  of  opinion  among  the  members 
of  the  court,  twelve  out  of  the  fifteen  judges  are  of  opinion  that 
there  was  proof  of  malice,  and  that  the  conviction  was  right. 

Conviction  affirmed. 
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SOUTH  WALES  CIECUIT. 

GlAMOBGAirSHIBE   WiNTSR  AsSIZES^    1871. 

Cardiff y  December, 

(Before  Lush,  J.) 

Bso.  V.  Jakes  and  Another,  (a) 

FaUe  pretences-^Indictment — (hmasion  of  words  "  with  intent  to 

defraud  *' — Amendment, 

Where  in  a/n  indictment  for  false  pretences  the  words  ^^with  intent 
to  defraud ''  a/re  ormttedy  the  indictment  is  had  and  carmot  be 
aanended  vmder  the  14  8f  15  Vict,  c,  100,  s.  1. 

WILLIAM  JAMBS  and  LEMUEL  HARRIS  were  indicted 
for  obtaining  money  by  false  pretences  from  one  Solomon 
Blaiberg,  in  the  month  of  September,  1871. 

The  indictment,  omitting  the  formal  parts  of  it,  was  as  follows : 
....  William  James  and  Lemuel  Harris  on  the,  &c.,  unlaw- 
fully, knowingly,  and  designedly,  did  falsely  pretend  to  one 
Solomon  Blaiberg,  that  a  certain  order  for  the  payment  of 
the  sum  of  2Z.,  to  wit,  a  post-office  order  for  the  payment  of  the 
sum  of  22.  had  been  sent  by  his,  the  said  Lemuel  Harris's  sister's 
husband  from  America  to  the  said  Lemuel  Harris's  sister^  and  that 
she,  the  said  Lemuel  Harris's  sister,  was  the  lawful  payee  of  the 
said  order,  and  that  the  signature,  Ann  Webber,  which  was  sub- 
scribed to  the  said  order  was  the  signature  of  his,  the  said  Lemuel 
Harris's  sister,  as  such  lawful  payee  of  the  said  order  as  aforesaid, 
and  that  she,  the  said  Lemuel  Harris's  sister,  being  such  lawful 
payee  as  aforesaid,  had  sent  him,  the  said  Lemuel  Harris,  to  get 
the  said  order  cashed,  by  means  of  which  said  false  pretence 
they,  the  said  WiUiam  James  and  Lemuel  Harris,  did  then  unlaw- 
fully obtain  from  the  said  Solomon  Blaiberg  the  sum  of  li.  17«.  6d,; 
whereas  in  truth  and  in  fact  the  said  order  for  the  payment  of 
the  said  sum  of  2Z.,  to  wit,  the  said  post-office  order  for  the  pay- 
ment of  the  sum  of  21.  had  not  been  sent  by  his,  the  said  Lemuel 
Harris's  sister's  husband,  from  America  or  elsewhere  to  the  said 
Lemuel  Harris's  sister,  the  lawful  payee  of  the  said  order;  nor  was 
the  signature,   Ann  Webber,  which  was  subscribed  to  the  said 

(a)  Reported  by  E.  Joltan  Dvnn,  Esq.,  BarriBter-at-Law. 
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Rbo.         order  the  signature  of  his,  the  said  Lemuel  Harrises  sister,  as  such 
^'  lawful  payee  of  the  said  order  as  aforesaid,  nor  had  she,  the  said 

^*"®*       Lemuel  Harrises  sister,  being  such  lawful  payee  as  aforesaid,  sent 


1872.       .him,  the  said  Lemuel  Harris,  to  get  the  said  order  cashed,  as 

they,  the  said  William  James  and  Lemuel  Harris,  well  knew  at 

— /n^OTCTwT  ^^^  *™®  when  they  did  so  falsely  pretend  as  aforesaid,  against 
the  form  of  the  statute  in  that  case,  &c.,  &c. 

0.  E.  Ooleridge  and  Arthur  J.  Williams  were  for  the  prose- 
cution. 

J.  W.  Bowen  appeared  for  James,  and  B.  Francis  Williams  for 
Harris. 

The  facts  of  the  case  were  shortly  as  follows  : — 

A  certain  Susannah  Webber  had  been  expecting  some  money 
from  America  from  her  husband  who  was  out  there.  She  had  pre- 
viously received  money  from  him  by  post-office  orders.  Evidence 
was  given  showing  that  the  husband  had  sent  an  order  to  his  wife 
for  2T.,  but  it  had  never  been  received  by  her.  A  short  time  after 
the  date  when  the  letter  should  have  come  into  the  hands  of 
Mrs.  Webber,  one  of  the  prisoners  had  asked  Solomon  Blaiberg 
to  cash  an  order  for  him,  saying  that  it  was  for  a  friend  who 
wanted  the  money  then,  and  could  not  get  it,  as  the  post-office 
was  shut  up.  It  being  stated  that  the  order  was  for  Lemuel 
Harris's  sister,  who  was  ill  at  home  and  could  not  come  herself, 
and  Blaiberg  beUeving  the  story  told  Mm  by  the  priaonerB 
(having  had  satisfactory  transactions  with  one  of  the  prisoners 
before),  gave  them  the  sum  of  1  J.  Vis.  6d.  for  the  post-office  order 
for  2Z.  The  order  when  presented  at  the  money  order  office  was 
found  to  be  signed  "Ann  Webber,'*  which  was  not  the  name  of 
the  payee  that  this  order  should  be  payable  to,  and  the  various 
allegations  of  the  indictment  being  also  proved,  the  case  for 
the  prosecution  closed.  Counsel  for  the  defence  calling  no  wit- 
nesses, the  learned  Judge  pointed  out  that  there  was  no  allegation 
in  the  indictment  of  an  intent  to  defraud. 

Ooleridge  submitted  that  the  indictment  was  good  as  it  stood, 
as  the  intent  might  be  inferred  from  the  general  words  in  the 
indictment,  and  that  it  was  not  nebessary  to  follow  the  precise 
words  of  the  statute  in  every  instance,  and  the  statute  expressly 
stated  that  it  was  not  necessary  to  allege  an  intent  to  defraud  any 
particular  person.  Reg.  v.  Williams  (7  C.  &  P.  554),  and  Beg.  v. 
Hamilton  (9  Q.  B.  271)  were  cited. 

Lush,  J. — I  must  hold  the  words  "  with  intent  to  defraud  "  to 
be  a  material  part  of  the  indictment,  nor  can  I  amend  it  under  the 
14  &  15  Vict.  c.  100,  s.  1,  and  as  the  words  are  not  inserted,  their 
omission  is,  I  think,  fatal  to  the  prosecution,  therefore  this  indict- 
ment must  be  quashed. 

Indictment  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Jan.  20,  1872. 

(Before  Cockbubn,  C.J,,  Martin,  B.,  and  Channell,  B., 

Keating,  J.,  and  Lush.,  J.) 

Req.  V,  Thomas  Bailey,  (a) 

La/rceny  of  Writ — County  Court  Warrant — 24  ^  25  Viet. 

c.  96,  8.  30. 

A  judgment  debtor  whose  good^  had  been  levied  upon,  and  were  in 
possession  of  a  County  Court  bailiff,  under  an  execution,  forcibly 
took  the  warrant  from  the  bailiff  and  turned  him  out  of  possession, 
hi  the  belief  that  it  mas  the  actual  possession  of  tlie  warrant  alone 
which  entitled  the  bailiff  to  remain  in  possession. 

Held,  that  such  taking  away  of  the  warrant  was  for  a  fraudulent 
purpose,  and  a  felony  within  the  24  ^  25  Vict.  c.  96,  «.  30,  but 
not  a  larceny. 

/^ASB  reserved  for  the  opinion  of  this  Court  by  Lush,  J. 

The  prisoner  was  indicted  before  me  at  Oxford,  at  the  last 
Summer  Assizes,  under  the  30th  section  of  the  Larceny  Act 
(24  &  25  Vict.  c.  96),  which  enacts  that  ''whosoever  shall  steal, 
or  shall  for  any  fraudulent  purpose  take  from  its  place  of  deposit 
for  the  time  being,  or  from  any  person  having  the  lawful  custody 
thereof,  or  shall  unlawfully  aiid  maliciously  cancel,  obliterate, 
injure,  or  destroy  the  whole,  or  any  part  of  any  record,  writ, 
return,  panel,  process,  interrogatory,  deposition,  aflBdavit,  rule, 
order,  or  warrant  of  attorney,  or  of  any  original  document 
whatsoever,  of  or  belonging  to  any  court  of  record,  or  relating 
to  any  matter  civil  or  criminal,  begun,  depending,  or  terminated 
in  any  such  court,  &c.,  shall  be  guilty  of  felony .*' 

The  j&rst  count  of  the  indictment  charged  the  prisoner  with 
stealing  certain  process  of  a  court  of  record,  to  wit,  a  certain 
warrant  of  execution  issued  out  of  the  County  Court  of  Berkshire, 
in  an  action  wherein  one  Arthur  was  plaintiff  and  the  prisoner 
defendant.  Also  another  warrant  of  execution  out  of  the  same 
Court,  in  an  action  Halcombe  and  Co.  against  the  prisoner. 

The  second  count  stated  that  at  the  time  of  committing  the 
offence  hereinafter  mentioned,  one  Brooker  had  the  lawful  custody 

(a)  Reported  by  John  THOMPflON,  Esq.,  BarriBter-at-Law. 
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Rm.        of  a  certain  process  of  a  court  of  record,  to  wit,  a  warrant  of 
r.  ''•  execution  out  of  the  County  Court  of  Berkshire  in  an  action 

■      between  Arthur  and  the  defendant ;  that  defendant,  intending  to 

1872.        prevent  the  due  course  of  law,  and  to  deprive  Arthur  of  the 
'      _     rights,  benefits,  and  advantages  from  the  lawful  execution  of  the 
(Jounty^ourt  Warrant,  did  take  from  Brooker  the  said  warrant,. he  (Brooker) 
warrant,     having  then  the  lawful  custody  of  it. 

It  was  proved  that  two  actions  had  been  brought  in  the  County 
Court  against  the  prisoner,  in  each  of  which  judgment  had  been 
given  against  him,  and  a  warrant  of  execution  issued  against  his 
goods.  The  high  bailiff  of  the  court  made  the  levy  under  these 
warrants,  and,  having  done  so,  he  handed  the  warrants  over  to 
his  deputy  bailiff,  and  left  him  in  possession  of  the  goods. 

The  prisoner,  a  day  or  two  afterwards,  forcibly  took  the 
warrants  out  of  the  bailiff ^s  hands  and  kept  them.  He  then 
ordered  him  away,  as  having  no  authority  to  remain  there  any 
longer,  and,  on  his  refusal  to  go,  forcibly  turned  him  out. 

The  prisoner  was  convicted ;  but,  as  I  entertained  a  doubt 
whether  these  facts  supported  the  count  for  larceny,  and  whether, 
as  the  prisoner's  intention  in  taking  the  warrants  was  not  to 
make  nse  of  them,  but  merely  to  deprive  the  bailiff,  as  he 
supposed,  of  his  authority,  and  as  the  validity  of  the  execution 
was  not  affected  by  his  taking  the  warrants,  he  was  guilty  of 
taking  them  for  a  fraudulent  purpose  within  the  meaning  of  the 
statute,  I  forbore  to  pass  sentence,  and  admitted  the  prisoner  to 
bail  till  the  opinion  of  this  Court  should  have  been  taken  upon 
the  above  points. 

Robert  Lush. 
No  counsel  appeared  to  argue  on  either  side. 

CocKBUBN,  C.J. — I  think  that  the  first  count  of  the  indictment 
which  charges  larceny  will  not  hold.  The  facts  are  these ;  the 
prisoner  had  evidently  conceived  the  notion  that  it  was  the 
possession  of  the  warrant  which  made  the  possession  of  his  goods 
by  the  bailiff  lawful ;  and  that  if  he  could  get  the  warrant  away 
he  could  denude  him  of  that  authority,  and  the  bailiff  might  be 
turned  out  of  possession.  Under  that  belief  the  prisoner  forcibly 
took  the  warrants  out  of  the  bailiff's  hands.  That  was  not  a 
taking  Iv^ri  causa,  but  for  the  purpose  of  preventing  the  bailiff 
from  having  lawful  possession.  Neither  was  the  taking  animo 
furandi.  I  may  illustrate  it  by  the  case  of  a  man,  who,  wishing 
to  strike  another  person,  sees  him  coming  along  with  a  stick  in 
his  hand,  takes  the  stick  out  of  his  hand,  and  strikes  him  with  it. 
That  would  be  an  assault,  but  not  a  felonious  taking  of  the 
stick.  There  is,  however,  a  second  count  in  the  indictment  which 
charges  in  effect  that  the  prisoner  took  the  warrants  for  a 
fraudulent  purpose.  The  facts  show  that  the  taking  was  for  a 
fraudulent  purpose.  He  took  the  warrants  forcibly  from  the 
bailiff  in  order  that  he  might  turn  him  out  of  possession.  That 
was  a  fraud  against  the  execution  creditor^  and  was  also  contrary 
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to  the  law.     I  am  therefore  of  opinion  that  it  amounts  to  a        Bm. 
fraudulent  purpose  within  the  enactment,  and  that  the  conviction  v. 

must  be  affirmed.  Bailbt. 

Lush,  J. — I  am  of  the  same  opinion.     I  had  a  doubt  whether        1872. 

or  not   the  taking  of  the  warrant  by  the  prisoner,  with  the        

intention  of  making  use  of  it  for  his  own  purpose,  was  a  taking  /^f^^^^ 
for  a  fraudulent  purpose  within  the  statute,  but  I  am  now  clear      vxararit!^ 
upon  the  point,  and  agree  with  the  rest  of  the  Court. 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 


MIDDLESEX  SESSIONS. 

August  7,  1871. 

(Before  Mr.  Serjeant  Cox.) 

Reg.  v.  Hilditch  and  others. 

Tlie  prisoner  was  indict^A  with  others  for  stealing^  and  also  for 
receiving  from  tJte  other  imsoners,  hnouring  them  to  be  stolen, 
four  hags  of  rags. 

On  his  apprehension  the  prisoner  wOiS  searched  a/nd  in  his  pocket 
was  found  a  letter  addressed  to  him,  containing  some  references  to 
the  transaction,  which  letter  was  asserted  by  his  counsel  to  be 
in  the  havdurriting  of  his  wife. 

It  was  objected  that,  if  this  letter  was  written  by  the  prisoner's  wife, 
its  contents  could  not  be  read  in  evidence  against  him,  irhosmuch 
flwr  a  wife  cannot  be  a  witness  against  her  husband. 

The  contents  of  tlie  letter  were  admitted,  but  with  an  intimation 
that  a  case  would  be  reserved  upon  it. 

PRISONER  and  four  others  were  indicted  for  larceny  and 
receiving  of  four  bags  of  rags. 
Griffiths  prosecuted. 

Bibton,  Harris,  Besley,  and  Williams  separately  defended. 
On  the  prisoner  Hilditch  being  searched,  a  letter  was  found  in 
his  pocket  which  the  prosecution  proposed  to  read. 

Williams  objected  that  the  letter  was  written  to  the  prisoner 
by  his  wife ;  and,  inasmuch  as  the  evidence  of  the  wife  would  be 
inadmissible,  a  letter  written  by  her  to  her  husband  was  equally  so. 

Mr.  Serjeant  Cox.-rThe  letter  being  found  upon  the  prisoner 
is  admissible  in  evidence.  The  fact,  if  it  be  so,  that  it  was  written 
by  the  prisoner's  wife  does  not  exclude  its  contents.  What  a  wife 
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Rn. 

V. 
IllLDITCH. 

1871. 

Lcarceny, 


Bays  in  the  presence  of  her  hasband  is  admissible ;  and  what  she 
writes  to  him,  if  received  and  recognised  by  him,  is  equivalent  to 
a  statement  verbally  made  by  her  in  his  presence.  But  the  point 
is  new,  and  I  will  reserve  it  if  necessary.  You  must  first  prove 
the  letter  to  be  written  by  his  wife. 

A  witness  was- called  for  the  purpose,  who,  however,  swore  that 

it  was  not  in  the  handwriting  of  the  wife. 

Ghiilty, 


COURT  OP  CRIMINAL  APPEAL. 

November  11,  1871. 

(Before  Kelly,  C.B.,  Byles,  J.,  Pigott,  B.,  Lush,  J.,and  Hannbn,  J.) 

Reg.  v.  Butterwobth.  (a) 

Partner — Stealing  goods  of  co-partnership — In'dictment — 31   8f  32 

Vict.  c.  116,  s.  6. 

An  indictment  framed  upon  the  31  ^  32  Vict.  c.  116,  s.  1,  alleged 
that  B.  was  a  memhe)' of  a  co-partnership  consisting  ofB.  and  L., 
and  that  B.,  then  being  a  member  of  the  same,  eleven  bays  of 
cotton  ivaste,  the  property  of  the  said  co-partnership ,  feloniously 
did  steal,  8fc.y  conl/rary  to  tlie  statute. 

Held,  that  the  indictment  was  not  bad  for  introducing  the  word 
"feloniously," 

/^  ASB  reserved  for  the  opinion  of  this  Court. 

At  the  October  Quarter  Sessions  for  the  Hundred  of  Salford,  in 
the  county  of  Lancaster. 

Thomas  Butterworth  was  arraigned  on  an  indictment  of  which 
the  following  is  a  copy  : 

Lancashire,  *)  The  jurors  for  our  Lady  the  Queen  upon  their 
to  wit.  J  oath  present,  that  after  the  passing  of  an  Act 
made  and  passed  in  the  thirty-first  and  thirty-second  years  of  our 
Lady  the  Queen,  intituled  ''An  Act  to  amend  the  Law  relating  to 
Larceny  and  Embezzlement,''  Thomas  Butterworth,  the  younger, 
of  Heap,  in  the  county  of  Lancaster,  was  a  member  of  a  certain 
co-partnership,  to  wit,  a  certain  co-partnership  carrying  on  the 
business  of  and  trading  as  waste  dealers,  and  which  said  co- 
partnership was  constituted  and  consisted  of  the  said   Thomas 

(a)  Reported  bj  John  Thompson,  Esq.,  Barrister-ftt-Law. 
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Butterworth  and  of  John  Joseph  Lee,  trading  as  aforesaid,  and  RKd. 

thereupon  the  said  Thomas  Butterworth,  at  Heap,  aforesaid,  during  »• 
the  continuance  of  the  said  co-partnership,  and  then  being  ^  B^JTrBRwoRTrt* 

member  of  the  same  as  aforesaid,  to  wit,  on  the  seventh  day  of  isn. 

August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  

seventy  one,  eleven  bags  of  cotton  waste  of  the  property  of  the  ^^^JJ^f,^^" 

said  co-partnership,  feloniously  did  steal,  take,  and  carry  away,  indicOwmt. 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown, 
and  dignity. 

It  was  proved  that  the  partnership  referred  to  was  a  bond  fide 
trading  partnership  constituted  by  agreement  between  the  prisoner 
and  the  said  John  Joseph  Lee. 

At  the  close  of  the  case  for  the  prosecution  the  counsel  for  the 
prisoner  objected  that  the  indictment,  being  framed  under  the 
statute  31  &  32  Vict.  c.  116,  s.  1,  should  have  followed  the  terms 
of  the  said  statute,  and  that  it  did.  not  do  so,  and  that  the  said 
indictment  disclosed  no  indictable  oflfence  either  at  common  law 
or  under  the  said  statute,  and  that  the  prisoner  could  not  legally 
be  convicted  upon  it. 

The  Court  declined  to  stop  the  case,  but  reserved  the  above 
objection  for  the  consideration  of  this  Court. 

The  jury  found  the  prisoner  guilty,  and  the  Court  respited  the 
sentence  to  the  next  sessions  for  the  said  Hundred  of  Salford. 

The  prisoner  remains  in  prison  for  want  of  sureties. 

The  opinion  of  the  Court  is  requested  whether  the  above  indict* 
ment  is  a  good  indictment  under  the  said  statute,  and  whether  the 
prisoner  was  properly  convicted  upon  it. 

H.  B.  HiGGiN,  Chairman. 

The  31  &  32  Vict.  c.  116,  s.  1,  enacts,  "  If  any  person,  being  a 
member  of  any  co-partnership,  or  being  one  of  two  or  more  bene- 
ficial owners  of  any  money,  goods,  or  eflfects,  bills,  notes,  securities, 
or  other  property,  shall  steal  or  embezzle  any  such  money,  goods, 
or  effects,  bills,  notes,  securities,  or  other  property,  of  or  belong- 
ing to  any  such  co-partnership,  or  to  such  joint  beneficial  owners, 
everj  such  person  shall  be  liable  to  be  dealt  with,  tried,  convicted, 
and  punished  for  the  same  as  if  such  person  had  not  been  or  was 
not  a  member  of  such  co-partnership,  or  one  of  such  beneficial 


owners.^' 


OottiTigham,  for  the  prisoner. — ^The  indictment  is  bad  because  it 
does  not  follow  the  words  of  the  statute  31  &  32  Vict.  c.  116, 
s.  1.  That  enactment  creates  a  new  offence,  one  which  did  not 
exist  at"  common  law.  It  does  not  say  that  the  offence  shall  be  a 
felony,  and  the  indictment  is  bad  for  using  the  word  "feloniously.^^ 
[Lush,  J. — If  the  offence  created  by  51  &  32  Vict.  c.  116,  s.  1,  is 
not  a  felony,  what  is  it  ?]  There  are  offences  of  stealing  which 
are  not  felonies,  such  as  dog  stealing,  and  unless  the  statute  makes 
the  stealing  a  felony,  the  introduction  of  the  word  '^  feloniously,^' 
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Rhq        which  is  a  term  of  art  {Reg,  v.  Qray,  9  Cox  C.  C.  417  j  L.  &  C. 
BoTTBBwoBTH.  ^^^)*  vitia^s  tho  indictment.     [Lush,  J. — The  24  &  25  Vict.  c. 

96,  s.   3,  says   that  a   bailee   fraudulently  converting  property 

1871.        ''  shall  be  guilty  of  larceny '' — this  statute  says  that  a  partner  who 

Larcenvbv  a  ^^^  steal  property  of  the  co-partnership  '^shall  be  dealt  with  and 

partner-^    tried,  and  convicted  and  punished  as  if  he  was  not  a  partner .^^] 

Indictment.    The  indictment  should  have  been  for  a  common  law  larceny : 

{Reg.  Y.Jesse  Smith,  11  Cox  C.  C.  511).  Thejudgment  ofWilles,  J., 

therein,  was  referred  to. 

Addison,  for  the  prosecution,  was  not  called  upon. 

Kelly,  C.B. — The  objection  to  the  indictment  is  really  not 
arguable.  The  statute  expressly  enacts  that  a  partner  who  steals 
property  of  the  co-partnership  *^  shall  be  liable  to  be  dealt  with, 
tried,  convicted,  and  punished,  as  if  such  person  had  not  been 
or  was  not  a  member  of  the  co-partnership. ''  That  is  what  has 
been  done  in  this  case. 

The  rest  of  the  Court  concurring, 

Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

November  11,  1871. 

(Before   Kelly,   C.B.,   Byles,   J.,   Pioorr,   B.,   Lush,   J.,  and 

Hannen,  J.) 

Reg.  v.  James  King,  {a) 

La/rceny — Property — Evidence, 

Prisoner  was  charged  with  stealing  a  viare,  the  property  of  E.  The 
evidence  was  that  prosecutor,  in  presence  of  the  prisoner,  agreed 
to  buy  of  W,  a  mare  for  bL,  and  that  W,  absented  to  take  a 
cheque  for  tlie  bl.  The  prosecutor  afterwards  sent  prisoner  to  W, 
with  tits  cheque,  and  directions  to  take  the  mare  to  Bra.mshot 
Farm,  On  the  next  day  prisoner  sold  a  mare  to  S.,  xvhich  he 
said  he  had  bought  for  61,  When  cJiarged  before  the  magistrate 
with  stealing  E,'s  mare,  he  said  he  sold  the  mure  to  8,,  urith  the 
intention  of  giving  the  money  to  E,,  but  that  he  got  drunk : 

Held,  that  that  was  sufficient  evidence  on  which  a  jury  might  find 
tha;t  the  ma/re  sold  to  S.  was  tlie  property  of  E, 

CASE  reserved  for  the  decision  of  this  Court  at  the  General 
Quarter  Session  of  the  Peace  for  the  county  of  Surrey,  on 
Tuesday,  the  17th  of  October,  1871. 

(a)  Reported  by  John  Thompson^  Esq.,  Barrister-at-Law. 
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James  King  was  tried  on  an  indictment  charging  him  with        ftio. 
feloniously  stealing  a  mare,  the  property  of  William  Ellis,  upon  «'• 

the  following  evidence:  Kjuio. 

William  Ellis,  of  92,  West-street,  Bermondsey,  com  sampler,        i87l. 
on  his  oath  said  :  On  Friday,  the  22nd  of  September,  I  saw  the        

Erisoner  on  the  Corn  Market,  in  Mark-lane.  He  told  me  that  he  '^J^o^fT 
new  where  there  was  a  good-bred  mare  for  sale,  which  would  suit 
the  purpose  I  wanted  for  breeding.  I  went  to  the  place,  Wilkin- 
son^s,  St.  Mary  Axe,  and  saw  the  owner  of  the  mare.  I  agreed  to 
purchase  the  maro  for  ol.  Prisoner  was  present.  Prisoner  came 
back  with  me  to  Mark-lane.  I  had  previously  asked  Wilkinson 
if  ho  would  take  my  master's  cheque,  and  he  said  he  would.  I 
gave  the  prisoner  mj  master's  cheque  for  5Z.  He  was  to  give  the 
cheque  for  the  mare,  and  take  the  mare  to  my  father's  farm.  I 
told  him  the  direction  on  a  paper,  '^Thomas  Ellis,  Bramshot 
Tarm.''  Prisoner  left  me  with  the  cheque.  I  did  not  see  him 
till  Monday  following.  On  Tuesday,  the  26th,  I  went  to  Winkley 
and  Shaw's,  Green-street,  Blackfriars,  horse  slaughterers.  I  gave 
information  to  the  police  at  Stones  End.  I  found  this  mare  at 
Winkley  and  Shaw's.  On  the  following  day  Shaw  gave  me  this 
mare.  On  the  evening  before  I  saw  the  prisoner  in  custody.  I 
did  not  give  the  prisoner  any  authority  to  go  to  Winkley  and 
Shaw.  The  mare  was  suffering  from  an  injury;  she  went 
slightly  lame. 

Cross-examined  :  I  don't  think  that  I  should  have  blamed  him 
if  he  had  found  the  horse  lame  and  he  had  brought  back  the 
cheque  or  the  money.  I  knew  him  two  or  three  months  before 
this  transaction.  I  was  told  he  came  to  my  house  on  the 
Tuesday.  On  the  26th  of  September,  in  the  evening,  I  went 
with  two  detectives  to  the  prisoner's  house.  When  I  saw  the 
mare  at  Winkley  and  Shaw's  she  did  not  go  more  lame. 

Re-examined :  I  did  not  give  the  prisoner  any  authority  to 
sell  the  mare  to  the  horse  slaughterer.  He  never  told  me  what 
he  had  done  with  the  mare,  nor  did  he  give  mo  any  money. 

George  William  Shaw,  on  his  oath,  said:  I  am  the  firm  of 
Winkley  and  Shaw.  I  am  a  horse  slaughterer.  I  have  known 
the  prisoner  some  time.  On  a  Saturday  afternoon  in  September 
he  brought  a  horse  to  my  place.  The  horse  was  very  lame, 
and  had  a.  very  large  wound.  He  said  he  bought  it  on  specu- 
lation, and  found  it  to  be  useless.  I  purchased  it.  I  think  he 
said  that  he  had  given  bl.  for  the  horse.  He  asked  me  to  give 
the  most  I  could  for  it.  I  gave  him  41.  This  was  on  the  23rd 
of  September,  Saturday.  On  Tuesday  following,  the  27th, 
prosecutor  called  on  me.  I  offered  to  give  up  the  horse.  The 
horse  was  taken  to  the  police  court.  The  prisoner  was  quite 
sober  at  the  time  he  sold  the  horse. 

Cross-examined:  I  have  known  him  for  several  years.  I 
believe  him  to  be  honest  in  his  position.  I  have  had  transactions 
with  him  before.  He  made  some  remark  that  he  was  afraid  the 
society  would  be  at  him  for  taking  such  a  horse  about  the  streets. 
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Bbo.  Robert  Pether,  detective  M,  on  his  oath,  said :  On  the  26th  of 

^'  September  I  took  prisoner  into  custody.     I  said  I  wanted  him 

f '       for  stealing  a  horse.     He  said  he  got  drunk,  met  with  an  acci- 

1871.        dent,  and  sold  the  horse  to  Shaw  for  41.  Is. 
'~~'  __         Cross-examined :  I  have  known  the  prisoner  for  yejirs ;  he  is  a 
P^^^iT    respectable  man. 

The  prisoner's  statement  before  the  committing  magistrate  was 
read  as  follows :  I  plead  guilty.  I  found  she  was  too  injured, 
and  sold  her  to  Mr.  Shaw  with  the  intention  of  giving  the  money 
to  Mr.  ElHs,  but  unfortunately  I  got  drunk. 

The  prisoner's  counsel  contended  that  there  was  not  sufficient 
proof  of  the  indictment;  that  there  was  no  proof  that  the 
prisoner  had  got  the  mare  from  Wilkinson's  in  exchange  for  the 
cheque;  and  that  it  was  not  proved  that  the  mare  in  question 
ever  became  the  property  of  William  Ellis. 

The  Court,  however,  left  the  case  to  the  jury,  but  reserved  the 
question  for  the  decision  of  the  Court  for  Crown  Cases  Reserved, 
whether  there  was  sufficient,  proof  that  the  mare  was  the  property 
of  William  Ellis. 

The  jury  returned  a  verdict  of  guilty,  and  the  Court  respited 
judgment  until  the  decision  of  the  Court  for  Crown  Cases 
Reserved. 

E.  Richards  Adams,  Chairman. 

Horace  Browne  for  the  prisoner. — The  indictment  charges  the 
prisoner  with  stealing  a  mare,  the  property  of  William  Ellis,  but 
the  evidence  does  not  support  that  allegation.  There  was  no 
proof  that  the  mare  which  Ellis  saw  and  contracted  for  was  the 
same  as  that  which  the  prisoner  took  away.  The  question 
reserved  for  this  court  is,  whether  there  was  sufficient  proof  that 
the  prisoner  had  got  the  mare  from  Wilkinson  in  exchange  for 
the  cheque,  and  it  is  submitted  there  is  not. 

Oppenheim,  for  the  prosecution,  was  not  called  upon. 

Kelly,  C.B. — The  question  was  one  for  the  jury.  The  prisoner 
had  the  cheque  given  to  him  to  go  and  pay  for  the  mare  and 
take  it  to  the  prosecutor's  father,  and  he,  the  next  day,  disposed 
of  a  mare  to  Mr.  Shaw.  There  is  no  doubt  some  evidence  that 
it  was  the  mare  of  the  prosecutor,  and  the  sufficiency  of  the 
evidence  was  for  the  jury. 

Lush,  J. — The  prisoner's  own  account  was,  that  he  had  got 
drunk  and  disposed  of  the  money  for  which  he  sold  the  mare,  not 
that  the  mare  .was  not  Elhs's. 

The  rest  of  the  Court  concurring. 

Conviction  affiinfied. 
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COURT  OF  CRIMINAL  APPEAL. 

Noveinber  18,  1871. 

(Before  Kelly,  C.B.,  Bylbs,  J.,  Pigott,  B.,  Lush,  J.,and  Hannbn,  J.) 

Reg.  v.  Holmes  and  Furkess.  (a) 

Indecent  assa/uU — Evidence — Contradiction  of  prosecutrix. 

On  the  trial  of  an  indictment  for  an  indecent  assault,  the  defence 
being  consent  on  tlie  part  of  the  prosecutrix,  she  denied  on  cross* 
examination  having  had  intercourse  with  a  third  person,  8. 

Held,  that  S.  could  not  be  called  to  contradict  her  upon  this 
answer. 

This  rule  applies  to  ca^es  of  rape,  attempts  to  commit  a  rape,  and 
indecent  assaults  in  the  nature  of  attempts  to  commit  a  rape. 

/^  ASE  reserved  for  the  opinion  of  this  Court. 

At  the  General  Quarter  Sessions  of  the  peace  holden  in  and  for 
the  county  of  Surrey,  on  Tuesday,  the  17th  of  October,  1871, 
Henry  Holmes  and  Joseph  Frederick  Furness  were  tried  upon  an 
indictment  charging  them  with  indecently  assaulting  one  Sarah 
Palmer. 

The  prosecutrix,  in  her  cross-examination,  was  asked  by  the 
prisoner's  counsel  if  she  had  had  connection  with  Robert  Sharp, 
and  she  denied  it.  ' 

The  prisoner's  counsel  called  the  said  Robert  Sharp,  and  asked 
him  if  the  prosecutrix  had  ever  had  connection  with  him,  but  the 
counsel  for  the  prosecution  objected  on  the  authority  of  Reg.  v. 
Cockcroft  (11  Cox  C.  C.  410),  and  the  court  refused  to  allow  the 
question  to  be  answered,  but  reserved  the  point  whether  such 
answer  ought  to  have  been  allowed  to  be  given,  for  the  decision 
of  the  Court  for  Crown  Cases  Reserved. 

The  jury  found  both  prisoners  guilty,  and  the  court  sentenced 
the  said  Henry  Holmes  to  six  calendar  months'  imprisonment 
with  hard  labour,  and  the  said  Joseph  Frederick  Furness  to  four 
calendar  months'  imprisonment  with  hard  labour,  both  at  the 
House  of  Correction  at  Wandsworth,  in  the  said  county,  but 
respited  the  execution  of  the  said  sentences  until  the  decision  of 

(a)  Reported  bj  John  Thompsoii,  Esq.,  Barrbter-ai-Law. 
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the  Courfc  for  Consideratioti  of  Crown  Cases  Eescrved  should  bo 
known,  and  committed  the  prisoners  to  the  custody  of  the 
governor  of  the  common  gaol  at  Newington  in  the  said  county  in 
the  mean  time. 

E.  Richards  Adams,  Chairman. 

The  CAse  was  remitted  by  this  court  to  the  sessions  for  the 
purjlbse  of  having  a  copy  of  the  evidence  stated,  which  was 
returned  as  follows : 

Sarah  Palmer,  single  woman,  in  service  at  Mrs  Essex,  4,  Blythe- 
terrace.  South  Lambeth-road :  "  On  Tuesday  night,  September  5, 
my  mistress  gave  me  permission  to  go  out  and  take  tea  with  some 
one.  Both  my  arms  have  been  burnt,  this  prevents  me  from 
using  ray  arms  properly.  At  6  p.m.  I  left  home  and  took  tea  at 
the  corner  of  Myers-street.  I  left  at.  8  p.m.  to  return  home.  I 
went  past  the  house  in  which  Holmes  lives ;  it  is  at  the  corner  of 
Water-street.  I  called  at  my  mother's  ;  she  was  not  in.  I  left, 
and  was  going  home.  I  saw  Holmes  and  Purness  at  the  door  of 
Holmes's  house.  I  spoke  to  Holmes ;  Fumess  was  there.  I  said, 
^  Holmes,  have  you  seen  my  mother  V  He  said,  ''  No,  Sarah ;  I 
have  not  seen  her.''  I  left  him,  and  walked  towards  home. 
Holmes  and  Furness  came  running  after  me  to  the  corner  of 
South  Lambeth-road.  Holmes  said,  '  Sarah,  your  mother  wants 
you.'  I  said  to  Holmes  and  Furness,  '  Is  it  true  V  They  both 
said,  ^  It  is  quite  true.'  I  walked  by  the  side  of  them  down  to 
where  they  said  mother  was.  We  passed  a  public-house  called 
the  Canton  Arms.  We  walked  straight  down.  It  is  a  very  dull 
street.  I  went  down  because  they  said  mother  was  in  a  public- 
house  there.  When  I  was  in  this  road.  Holmes  said  [Witness 
then  described  the  indecent  assault  in  which  Holmes  was  the 
actor  and  aiding  Fumess] .  I  met  a  gentleman  and  complained 
to  him.  This  gentleman  went  home  with  me.  I  did  not  know 
him.  My  mistress  was  at  home.  I  was  to  have  been  home  by 
nine  o'clock.  It  was  ten  o'clock  when  I  got  home.  I  was  crying. 
I  made  a  complaint  tD  my  mistress.  They  went  for  my  mother ; 
she  came,  and  I  complained  to  her.  I  mentioned  two  names  to 
my  mother." 

Cross-examined  by  counsel  for  Holmes :  "  I  am  sixteen.  I 
have  known  Holmes  before  about  twelve  months.  He  had  been 
very  friendly  with  my  mother.  I  have  been  to  his  house  some- 
times two  or  three  times  in  a  week.  On  this  evening  I  did  not 
go  into  Holmes's  house.  It  was  about  a  quarter  past  eight  when  I 
passed  Holmes's  house.  This  was  in  the  South  Lambeth-road. 
There  are  houses  on  both  sides  of  the  road.  The  road  is  lighted. 
The  bricks  were  a  good  distance  round.  I  have  walked  out  with 
5!olmes;  my  mother  and  Mrs.  Stafford  were  with  us.  Two 
gentlemen  were  looking  on  and  watching  while  this  was  going  on. 
The  bricks  were  piled  up.  Both  of  them  (H.  and  F.)  pushed  me. 
The  hole  is  a  very  large  one,  deeper  than  my  knees.  I  did  not 
go  down  the  whole  time.     There  was  a  third  young  man ;  he  left 
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us  j  he  left  me  against  my  own  house.  Both  the  prisoners  undid 
their  trousers.  I  did  not  hear  anyone  pass  by.  This  occupied 
about  hair  an  hour.  Mrs.  Essex  lives  a  long  way  from  the  bricks. 
I  knew  a  Mrs.  Stafford  and  Robert  Sharp  three  and  a-half  years. 
He  has  been  a  sweetheart  of  mine.  I  have  not  said  to  Charlotte 
that  I  would  not  have  said  anything  about  it  unless  my  mistress 
had  seen  the  dirt  on  my  back.  My  mistress  saw  the  dirt  on  my 
back,  and  found  fault  with  me  for  being  so  late.  Mrs.  Stafford 
said,  '  He  has  done  nothing  to  you,  don't  go  against  Harry.'  I 
said,  '  I  wont  if  I  can  help  it,  he  would  have  done  wrong  if  he 
could.'  I  have  been  familiar  with  Holmes  and  with  Sharp.  No 
connection  has  taken  place  between  me  and  Sharp.  I  told 
Charlotte  that  I  went  to  be  examined,  but  they  said  it  was  no  use, 
T  ought  to  have  been  examined  the  same  day." 

Cross-examined  by  counsel  for  Furness  :  '^  I  never  had  con- 
nection with  any  man  whatever.  On  the  same  Sunday  Charlotte 
asked  me  if  I  was  in  the  family  way.  I  did  not  tell  Sharp  that 
there  was  some  yellow  on  my  gown  from  the  brick.  Charlotte 
asked  me  if  I  was  in  the  family  way  by  Bob  Sharp.  I  have  seen 
Fumess  before ;  he  has  spoken  to  me  two  or  three  times.  I  did 
not  know  his  name.  I  said  to  my  mother  Holmes  and  another 
young  man.  I  was  in  their  company  from  a  quarter-past  eight 
till  ten.  I  was  not  alone  with  Fumess  that  evening.  I  screamed 
as  loud  as  I  could.  Holmes  had  his  arm  on  my  mouth.  I  believe 
two  gentlemen  did  go  by ;  they  could  not  see  me.  There  was  no 
lamp  where  I  was.  I  was  in  the  back  kitchen  at  Holmes's  on 
Wednesday  week.  Holmes  said,  ^  Sarah,  I  am  truly  sorry  for 
what  I  have  done  to  you,  will  you  ask  your  father  to  make  it  up 
before  you  go  into  court  ?'  Mrs.  Stafford  was  present.  I  went 
there  about  nine.  I  drank  beer  with  them.  It  was  a  wet 
evening." 

Re-examined  :  "  No  man  had  ever  done  anything  improper 
with  me  before.  Mrs.  Keightly  is  Sharp's  sister.  It  was  after 
this  evening  that  Mrs.  Keightly  spoke  to  me ;  this  was  after  the 
first  bearing  before  the  magistrate.  She  said,  'Has  Bob  done 
anything  to  you  ?'  I  said,  '  No ;  he  has  not.'  I  saw  Sharp  last 
Sunday  week.  He  was  in  the  public-house  when  I  went  to  get 
some  ale.  .  He,  Sharp,  said,  '  I  want  to  speak  to  you,  I  will  come 
outside  to  you  and  leave  my  ale.'  I  was  going  home,  he  said, 
'  Sarah,  I  know  no  harm  of  you,  I  will  take  my  oath  of  that.  I 
will  take  off  my  coat  and  pawn  it  before  I  go  against  you.  Do 
not  go  against  Holmes.  Make  it  up  with  him.'  I  said,  '  I  can't 
make  it  up,  I  must  leave  it  to  father.'  He  said,  '  Don't  go  against 
him,  he  has  no  mother  nor  father.'  Mrs.  Stafford  said,  '  Kiss 
Holmes,'  and  I  did,  and  shook  hands  with  him.  I  saw  a  third 
man  before  I  spoke  to  Holmes.  When  this  took  place  no  other 
man  was  present  but  Holmes  and  Furness.  This  took  place  in  a 
street  leading  to  South  Lambeth-road.  It  led  to  Albert-square. 
It  is  a  new  street.  There  are  houses  on  both  sides  of  the  way. 
The  bricks  were  between  the  path  and  the  houses.     The  pile  was 
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on  the  footpath.  It  led  down  as  if  you  were  going  into  the 
kitchen.  The  two  men  looking  on  seemed  very  respectable. 
They  were  on  the  other  side  of  the  road.  I  was  not  got  into  the 
hole.^' 

Fanny  Essex^  4,  Blocke-terrace,  South  Lambeth-road :  ''  Pro- 
secutrix has  been  in  my  service  five  or  six  months.  She  was  so 
in  the  month  of  September  and  is  now.  She  has  conducted 
herself  in  eY&rj  way  as  I  could  expect.  Her  arms  have  been 
burnt  previously  to  her  coming  into  our  service.  Her  hands  are 
a  little  contracted.  On  the  5th  of  September  I  gave  her  leave  to 
go  to  a  tea  party.  She  left  about  six  and  should  have  returned 
at  nine,  but  did  not  till  ten  o'clock.  I  saw  her  as  soon  as  she 
came  in.  Her  things  appeared  to  be  in  a  disordered  state.  She 
was  very  confused.  She  appeared  as  if  she  had  been  crying. 
She  made  a  complaint,  and  in  consequence  I  sent  for  her  mother. 
Her  mother  came  in  about  half  an  hour,  T  was  present  when  the 
girl  saw  her  mother,  she  made  a  complaint,  and  a  name  was 
mentioned.^' 

Cross-examined  :  "  I  complained  to  her  about  being  late. 
There  was  a  mark  of  dirt  on  her  jacket.  We  had  on  one  or  two 
occasions  to  find  fault  with  her  for  being  long  on  her  errands.'' 

Eliza  Palmer,-  mother  of  prosecutrix :  "  I  live  at  24,  Water- 
street.  My  daughter  will  be  seventeen  next  April.  On  Tuesday 
the  5th  of  April  I  received  a  message.  I  went  to  the  house  of 
Miss  Essex  about  half-past  ten  p.m.  I  saw  my  daughter.  She 
made  a  complaint,  and  was  crying  bitterly.  She  mentioned  a 
name — only  one.     She  referred  to  another  person." 

Cross-examined  :  T  have  known  Holmes  about  twelve  months. 
He  is  a  respectable  decent  young  man.  He  has  been  friendly 
with  us.  I  do  not  know  that  my  daughter  was  six  months  ago 
keeping  company  with  Sharp." 

George  Palmer,  father  of  the  prosecutrix  :  "  Prosecutrix  is  my 
daughter.  Before  I  was  examined  at  the  police  court,  I  saw  the 
two  prisoners  the  evening  before  they  were  both  together. 
Holmes  said — Fumess  was  present — '  I  am  very  sorry.  Palmer, 
to  have  done  what  I  have  done ;  I  hope  you  will  try  to  make  it 
up.'  1  said,  '  I  do  not  know  whether  I  can  or  not;  I  have  left  it 
in  a  gentleman's  hands  to  carry  the  job  through.'  Furness  said, 
'  I  was  with  your  daughter,  Mr.  Palmer,  the  evening  before  this 
occasion.'  Holmes  said,  '  It  is  of  no  use  your  saying  we  were  not 
there,  for  we  were  there.'  I  never  had  to  find  fault  with  my 
daughter,  except  for  playing  in  the  street." 

.Cross-examined :  ''  When  I  gave  Holmes  in  charge,  he  said 
^  I  shall  lose  my  work.'  I  once  gave  my  daughter  a  smack  on 
the  head." 

William  Kempster,  Div.  W. :  "  On  the  8th  of  September  I  took 
Holmes  into  custody.  He  was  at  Kennington-cross.  I  told  him 
he  was  charged  with  indecently  assaulting  Sarah  Palmer,  at 
South  Lambeth,  on  Tuesday,  the  5th  of  September,  with  another 
one.     He   turned    to   the   father,   who  was  present,   and   said, 
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'  Palmer,  oan^t  we  settle  this  ?  It  will  throw  me  out  of  my 
sitaation  if  I  am  locked  up/  Palmer  said,  ^  No,  I  shall  charge 
him/  I  was  present  on  the  first  examination  on  the  8th  of 
September.  Fumess  was  not  then  in  custody.  There  were  four 
examinations.  Fumess  was  taken  into  custody  on  the  29th.  He 
came  to  the  police  court  on  behalf  of  Holmes.  I  know  the  place 
where  the  alleged  assault  took  place.  The  street  leads  from 
South  Lambeth-road  to  Albert-square.  It  is  about  two  hundred 
yards  to  the  square.  Houses  are  being  built.  On  the  opposite 
side  some  houses  are  occupied,  and  some  are  empty.  The  street 
is  twenty  or  thirty  yards  wide.  There  is  a  stack  of  bricks  on  the 
footpath  close  to  where  there  is  a  hole.  Prosecutrix  told  me  she 
clung  to  the  scaffold  poles  and  the  bricks.^^ 

For  the  defence,  Louis  Elizabeth  Keightly :  ''  My  husband  is  a 
corporal  in  the  Royal  Artillery,  arid  I  live  at  17,  Spring-place, 
Wandsworth-road,  South  Lambeth,  near  the  residence  of  Palmer, 
the  father  and  mother.  I  do  not  know  anything  of  Holmes  and 
Fumess.  I  have  known  prosecutrix.  I  never  had  much  conversa- 
tion with  her  till  Sunday  night  subsequent  to  the  first  hearing. 
She  stopped  me  in  Spring-place,  I  spoke  to  her.  She  told  me 
the  young  man  had  not  had  connection  with  her  that  night.  She 
said  she  was  two  months  gone  in  the  family  way.  She  said  she 
should  not  have  told  her  mistress  if  she  had  not  seen  her  clothes 
disordered  and  dirt  on  her  back  ;  this  was  after  the  first  hearing. 
I  believe  it  was  on  the  10th  of  September." 

Cross-examined  :  '^  Robert  Sharp  is  my  brother.  He  never 
told  me  she  was  his  sweetheart.  I  was  never  intimate  with  her. 
I  live  in  the  same  house  with  my  brother.  I  did  not  know  any- 
thing about  this  charge  till  she  spoke  to  me  about  it.  On  Sunday 
night  I  went  to  the  father  and  mother  to  know  about  it.  I  could 
not  understand  what  the  girl  said  or  what  she  meant.  I  did  not 
ask  her  any  questions.  She  said  she  had  been  examined  by  two 
doctors.  I  never  put  any  questions  to  her  except  how  her 
mistress  found  it  out.  She  told  me  she  had  been  examined,  but 
whether  at  her  father^s  house  or  at  the  hospital  I  cannot  say.  I 
never  saw  Holmes." 

Elizabeth  Stafford,  wife  of  George  Stafford :  "  Holmes  lodged 
in  my  house.  On  the  5th  of  September  I  first  heard  of  this 
charge.  On  the  27th  of  September  I  met  prosecutrix.  We  went 
into  the  Prince  of  Wales  and  had  something  to  drink.  I  have 
seen  Holmes  and  Fumess  together.  Prosecutrix  put  her  hand 
where  she  ought  not.  Prosecutrix  said  ^  He  has  not  done  any- 
thing to  hurt  me.'  I  have  seen  her  kiss  him  lots  of  times ;  she 
always  kissed  him  first." 

Cross-examined :  "  I  saw  her  put  her  hand  where  she  ought 
not  in  a  passage  as  she  was  coming  back.  It  was  some  few 
weeks  ago,  not  many  before  this  charge  was  made,  only  a  small 
time  before  he  was  locked  up ;  it  was  between  eight  and  nine  in 
the  evening.  There  was  a  lamp  on  the  kitchen  mantelpiece  which 
threw  a  light.     He  was  going  to  kiss  her,  and  she  was  going  to 
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Rbo.        kiss  him.     She  threw  her  hand  like  this  (showing  how).     I  told 

y,L^      Mrs.  Tyler  I  had  forgotten  to  mention  before  the  magistrate  about 

her  putting  her  hand  where  she  should  not.     Every  one  said  I 

1871.       should  have  to  mention  it.     I  was  only  examined  once.     I  was 

■- —        asked  whether  I  had  seen  anything  more;  I  said  no.'* 

c^^cmU^         Eobert  Sharp  :  "  I  am  nineteen  years  old.     Q.  Have  you  ever 

Evidence,     had  Connection  with  Sarah  Palmer  V^ 

Question  objected  to.     Objection  allowed. 
Straight  for  the  prisoners. — The  authorities  on  this  question 
are  conflicting.      The  only  defence  raised  at   the  trial  was  the 
consent  of  the  prosecutrix  to  the  alleged  indecent  assault.     The 
evidence   was   material    to   the  issue  because   it  went    to   her 
credibility.     The  cases  of  Rex  v.  Hodgson  (Russ.  &  Ry.  211),  and 
Beg.  V.  Cockcroft  are  decisions  against  the  admissibility  of  evidence 
to  contradict  the  prosecutrix ;  but  Rex  v.  Hodgson  was  decided  at 
a  period  when  a  more  extensive  protection  was  allowed  to  witnesses 
than  now.     In  that  case  the  prosecutrix  was  told  she  need  not 
answer  the  question,  and  she  declined  to  answer,  so  that   the 
question  now  raised  did  not  arise.     The  question  here  is,  the 
prosecutrix  having  denied  having  had  connection  with  any  other 
man  whatever,  can  a  man  be  called  to  contradict  her,  and  prove 
that  he  has  had  connection  with  her  ?     In  this  case  the  prosecutrix 
stands  in  a  peculiar  position  in  relation  to  the  charge,  and  great 
latitude  is  allowed  as  to  evidence  affecting  her  general  character. 
In  Reg.  v.  Eyre  (2  P.  &  F.  579)  Byles  J.  held  in  a  case  of  rape 
that  not  only  what  the  prosecutrix  said  immediately  after  the 
occasion,  but  wliat  was  said  in  answer  to  her,  was  receivable. 
So  Martin,  B.,  in  Reg,  v.  Amall  (6  Cox.  0.  0.  439)  admitted  on  a 
trial  for  rape  evidence  of  a  conversation  between  two  persons  in 
relation  to  the  charge  made  in  the  presence  of  the  prosecutrix. 
The  credibility  of  the  prosecutrix  is,  to  a  very  great  extent,  mixed 
up  with  the  charge.     The  case  of  Reg,  v.  Robins  (2  Moo,  &  Rob. 
512)    is   a  direct  authority  in   favour  of  the  admission  of  the 
evidence.     In  that  case  the  prosecutrix  denied  having  had  con- 
nection with  a  man  named.     And  Coleridge,  J.,  after  consulting 
with  Erskine,  J.,  said  that  neither  he  nor  that  learned  judge  had 
any  doubt  on  the  question,  and  that  it  was  not  immaterial  to  the 
question  whether  the  prosecutrix  had  had  this  connection  against 
her  consent  to  show  that  she  had  permitted  other  men  to  have 
connection  with  her,  which,  on  her  cross-examination,  she  had 
denied.     In  Rex  v.  Barker   (3    0.   &  P.   588),  evidence  of  the 
general  looseness  of  character  of  the  prosecutrix  was  admitted, 
but  Park,  J.,  doubted  whether  particular  acts  of  intercourse  could 
be  proved.     In  Rex  v.  Martin  (6  0.  &  P.  562)    Williams,    J., 
allowed  evidence  to  be  given  of  the  previous  intercourse  between 
the  prosecutrix  and  one  of  the  prisoners,  but  not  between  her  and 
other  men.     In  Reg,    v.  Oockcroft   the  prosecutrix  declined  to 
answer  the  question  whether  she  had  had  intercourse  with  other 
men,  and  so  the  question  did  not  arise. 

Oppenheim  for  the  prosecution, — It  is  submitted  that  the  pro- 
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posed  oontradiction  is  not  relative  to  the  issue  upon  the  indict- 
ment. Before  the  Common  Law  Procedure  Act  1854,  s.  24,  the 
cross-examining  counsel  was  bound  by  the  answer  of  a  witness  to 
the  question  whether  he  had  been  convicted,  but  that  section 
enables  him  to  prove  the  fact  by  the  production  of  the  certificate 
of  conviction  in  case  the  witness  denies  it.  Evidence  of  a  previous 
connection  with  the  prisoner  may  be  shown,  but  not  with  other 
men ;  for  that  is  not  relevant  to  the  issue,  as  a  rape  may  be 
committed  on  a  prostitute.  So,  too,  general  evidence  of  lightness 
of  character  on  the  part  of  the  prosecutrix  is  admissible.  In 
Rex  V.  Clarke  (2  Stark.  Eep.  241)  Holroyd,  J.,  admitted  evidence 
of  the  prosecutrix's  loose  character,  but  refused  to  allow  evidence 
of  particular  acts. 

KuLLY,  C.  B. — The  question  in  this  ottse  is  of  very  great  im- 
portance, and  if  we  had  entertained  a  substantial  doubt  upon  it, 
we  should  have  desired  the  case  to  be  re-drgued  before  all  the 
Judges  :  but,  looking  to  the  principle  of  evidence  and  the 
authorities  upon  it,  it  seems  impossible  to  entertain  a  serious 
doubt  that  the  evidence  tendered  to  contradict  the  prosecutrix 
was  inadmissible.  On  the  trial  of  an  indictment  for  a  rape,  or  an 
attempt  to  commit  a  rape,  or  for  an  indecent  assault,  which  in 
eiFect  may  amount  to  an  attempt  to  commit  a  rape,  if  the  prose- 
cutrix is  asked  whether  she  has  not  had  connection  with  some 
other  man  named,  and  she  denies  it,  we  are  clearly  of  opinion  that 
that  man  cannot  be  ctdled  to  contradict  her.  The  general 
principle  is,  that  when  a  witness  is  cross-examined  as  to  a  col- 
lateral fact,  the  answer  must  be  taken  for  better  or  worse,  and  the 
witness  cannot  be  contradicted  as  to  that  by  a  third  person.  If 
the  proposed  evidence  were  receivable,  the  prosecutrix  might  be 
cross-examined  as  to  the  whole  history  of  her  life,  and  one,  ten, 
or  even  fifty  persons  might  be  called  to  contradict  her  on  various 
points  of  the  evidence,  and  she  be  totally  unprepared  to  meet  the 
evidence  of  contradiction  of  any  one  of  them.  On  principle, 
therefore,  I  am  of  opinion  that  the  party  cross-examining  on  such 
collateral  facts  must  be  bound  by  the  answers,  otherwise  it  would 
lead  to  a  multiplication  of  collateral  issues,  and  would  be  attended 
with  great  inconvenience  and  injustice  to  the  prosecutrix.  Upon 
the  authorities,  the  ground  for  the  rejection  of  the  evidence  is 
still  stronger.  Rex  v.  Hodgson  is  a  decision  that  the  prosecutrix 
is  not  bound  to  answer  the  question  whether  she  has  not  had 
connection  wtth  another  man  named,  and  that  evidence  cannot 
be  called  to  show  that  she  had  had  such  connection.  That  case, 
which  is  a  direct  authority,  was  confirmed  by  the  twelve  judges. 
Then  there  is  the  case  of  Reg.  y.  Oockcroft,  in  which  Martin,  B., 
and  Willes,  J.,  distinctly  held  that  the  prosecutrix  was  not  bound 
to  answer  such  questions,  and  that  if  she  did,  witnesses  cannot 
be  called  to  contradict  her  answers.  We  are  now  called  upon  to 
overrule  those  decisions,  on  the  authority  of  Beg,  v.  Robins,  w;here 
Coleridge,  J.,  after  consulting  Erskine,  J.,  admitted  evidence  to 
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Rao.       contradict.    With  regard  to  Bez  v.  Bwrker  the  evidence  really 
V-  amounted  to  this,  that  the  prosecutrix  was  the  associate  of  common 

*      prostitutes,  and  such  evidence  of  general  loose  character  has  long 

1871.  .     been  held  to  be  admissible  in  cases  of  this  nature;  and  so  in  Rex 
—-        V.  Martin.      Such  evidence  has  a  direct  bearing  on  the  issue  of 
tmault^     consent  or  non-consent  on  the  part  of  the  prosecutrix.    U o  doubt 
Evidence,     there  was  originally  a  difference  of  opinion  on  this  question,  but 
in  the  last  case  the  evidence  was  rejected  in  accordance  with  the 
decision  of  the  twelve  judges  in  Rex  v.  Hodgson,  and  we  have  the 
single  opinion  of  Coleridge,  J.,  to  the  contrary.     We  must,  there- 
fore, declare  our  opinion  that  the  evidence  was  inadmissible. 

Byles,  J. — I  am  of  the  same  opinion.  The  question  is  whether 
the  prosecutrix,  who  denied  having  had  connection  with  a  par- 
ticular man,  can  be  contradicted  by  the  man  who  is  produced  as 
a  witness  to  swear  that  he  had  connection  with  her.  That  is  not 
a  contradiction  material  to  the  issue,  for  a  rape  may  be  committed 
upon  a  common  prostitute.  I  have  liad  the  opportunity  of  con- 
sulting my  brothers  Willes  and  Keating,  J  J.,  and  they  are  of  the 
same  opinion  as  they  have  already  acted  upon,  that  the  evidence 
of  contradiction  is  not  admissible.  If  the  evidence  is  inadmissible 
in  the  case  of  rape,  a  fortiori  it  is  inadmissible  in  the  case  of  an 
indecent  assault. 

PiGOTT,  B. — I  think  that  such  evidence  of  contradiction  is  not 
relevant  to  the  issue,  and  would  lead  to  injustice  in  many  cases  if 
it  were  receivable.  The  prosecutrix  would  be  taken  by  surprise, 
and  unprepared  to  rebut  it. 

Lush,  J. — I  am  of  the  same  opinion.  For  a  time  I  was  inclined 
to  a  different  opinion,  but  now  I  am  quite  convinced  that  the 
judgment  of  the  Court  is  right,  and  that  such  evidence  is  too 
remote  from  the  issue.  The  collateral  issue  has  no  bearing  on  the 
real  one,  whether  or  no  the  particular  act  complained  of  was  done 
with  the  consent  or  against  the  will  of  the  prosecutrix. 

Hannen,  J. — I  think  there  is  no  distinction  between  the  cases 
of  rape  and  indecent  assault,  so  far  as  regards  this  question ;  the 
same  reasoning  is  applicable  to  both.  It  may  be  regarded  as  a 
matter  going  to  the  general  character  of  the  prosecutrix;  but 
still  I  think  the  issue  of  connection  with  a  named  person  is  in- 
admissible. It  would  be  impossible  for  the  prosecutrix  to  be 
prepared  for  such  a  contradiction,  and  the  alleged,  intercourse 
might  have  been  under  similar  circumstances  to  that  under 
investigation. 

Conviction  affirmed. 
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NORTHERN  CIRCUIT. 

Manohbstbb. 

December  7,  1871. 

(Before  Mr.  Justice  Biaoebubn.) 

RbG.  v.  RoTHWEIiL.(a) 

Murder — Manslaughter-^ProvocaMon  of  words. 

The  general  rule  of  law  is  thai  provocation  by  words  will  not 
reduce  the  crime  of  murder  to  that  of  manslaughter.  But  special 
drcum^ta/nces  attending  such  a  provocation  m/ight  be  held  to 
take  the  ca^se  out  of  the  general  rule, 

CHRISTOPHER  ROTHWELL  was  indicted  for  the  wilful 
murder  of  his  wife,  at  Oldham,  on  the  2nd  of  October. 

Cottingham  for  the  prosecution. 

Torr  for  the  defence. 

The  prisoner  and  deceased  had  been  married  about  eight 
years ;  for  several  years  after  their  marriage  they  lived  at  Staly- 
bridge;  they  left  Stalybridge  and  went  to  Oldham;  from  the 
evidence  it  appeared  that  they  did  not  live  happily  there,  but  that 
frequent  quarrels  took  place  between  them.  The  conduct  of  the 
wife  was  such  as  to  arouse  the  prisoner's  jealousy,  and  in  con- 
seqence  of  his  violence  she  left  him  and  returned  to  her  parents. 
At  that  time  they  had  four  children,  and  these  the  deceased  took 
with  her.  After  a  separation  of  five  or  six  weeks,  a  reconcib'ation 
took  place,  and  they  went  to  live  together  again.  In  a  short 
time  afterwards,  however,  they  again  quarrelled,  and,  on  the  16th 
of  September  last,  she  again  left  him,  and  went  to  live  with  her 
parents ;  a  few  days  afterwards  the  prisoner  went  to  the  house  of 
the  parents,  and,  meeting  the  deceased  there,  he  knocked  her 
down,  and  attempted  to  jump  on  her  face ;  he  was,  however,  pre- 
vented from  doing  that,  but  he  injured  her  in  another  way.  After 
this  assault  she  left  her  parents'  house,  and  did  not  return  again, 
and  the  prisoner  was  unable  to  find  out  where  she  was.  The 
prisoner  expressed  no  contrition  for  the  assault  he  had  committed 
on  his  wife,  but,  on  the  contrary,  made  light  of  it,  and  said  he  could 
now  go  on  with  his  work  more  comfortably.     It  also  appeared 

(a)  Reported  by  H.  F.  Thdblow,  Esq.,  Barrister-at-Law. 
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Rko.        that  deceased  had  on  one  occasion  taken  something  to  procnre 
^     ^'  abortion  while  she  was  cohabiting  with  the  prisoner,  but,  although 

^'^''^^^    he  was  very  angry  at  this,  he  forgave  her.     All  the  evidence 
1871.       pointed  to  the  fact  that  he  was  extremely  fond  of  deceased. 
— -  On  the  1st  of  October  the  prisoner  went  to  a  girl  named  Agnes 

Manslaughter,  Longfellow,  and  she  was  called  as  a  witness,  and  gave  the  fol- 
lowing evidence : — 

I  saw  prisoner  on  the  1st  of  October;   he  came  to  me  to  speak 
about  his  wife.     I  said  I  did  not  know  where  she  lived.     He 
asked  me  did  I  know  she  was  keeping:  company  with  other  men  ? 
I  said  I  had  heard  so,  bat!  would  L^  wLr/she  was  living.    I 
said  she  had  been  to  the  BnU  Lm  on  featordav  night  drinking  with 
a  man  at  11.15.     I  said  I  heard  she  was  not  then  keeping  company 
with  a  man  name  Basher.     He  said^  '^  What  a  blessmg ;  I  should 
have  sought  the  cnacn,  and  perhaps  in  my  passion  have  slain  him 
innocently .''     He  asked  me  to  go  and  find  her,  and  ask  her  to 
forgive  and  forget  all,  and  go  back  to  him  and  the  children.   This 
was  at  eight  p.m.     We  then  went  to  Swinton-street.     I  entered  a 
house,  and  when  I  came  out  I  found  them  talking  together.     He 
said  he  was  asking  her  to  forgive  him.     He  said,  '^  YiThy  have  you 
left  me  ?''     She  said, ''  It  came  of  those  damned  threats.     You 
have  often  threatened  to  seek  my  bloody  life  for  gfoing  to  the 
dancing-rooms.     He  thinks  of  the  children ;  with  three  of  them 
what  can  I  do  V*     He  said,  "  We  will  go  to  a  public-house,  and 
she  will  forgive  me  this  time,  I  know.''      She  said  she  never 
w;ould  go  with  him,  for  if  she  did  drink  out  of  the  same  glass  as 
him  it  would  choke  her.     He  said  his  arms  were  ready  open  to 
receive  her;    he  would  forget  and  forgive  all.     He  asked  her 
several  times  to  forgive  him.     She  said  she  refused  to  forgive 
him.     He  said,  ^^  Agnes  can  come  and  hear  all  Fve  to  say,  for  I 
am  not  afraid.''    We  went  to  the  Bock  Inn.     Whiskey  came  in, 
he  asked  me  to  drink  first,  and  then  he  asked  her.     She  said  she 
would  not,  it  would  choke  her.     He  said, ''  It  is  queer  after  so 
many  years  you  can't  drink  out  of  the  same  glass  without  being 
choked."     He  then  again  asked  her  to  forgive  him,  and  to  thint 
of  the  children.     She  said,  "  To  hell  with  the  children !     It  is 
very  odd  you  can't  keep  the  children  when  I  pay  five  shillings 
for  Agnes."     He  asked  her  again  to  come  back  to  him.     She 
refused.     He  said,  "  No ;  you  are  thinking  of  a  better  game — 
knocking  about  with  these  men."     She  had  on  new  kid  gloves, 
and  he  asked  her  where  she  got  them.     She  said,  *'  Never  mind ; 
thou  has  not  bought  them."     She  then  took  off  her  gloves,  and 
he  saw  she  had  not  her  wedding-ring  on,  but  had  another  one  on. 
He  said,  ''  Where  is  it  ?     As  thou  hast  given  up  the  chap,  give  up 
the  ring."     She   said  she  would  not  give  up  the  chap.     He 
asked  who  had  given  her  the  other  ring  ?     She  said,  "  Never 
mind ;  thou  has  not  given  it  me."     The  stick  he  had  formerly  in 
his  hand  was  now  lying  down.     He  asked  her  again  to  come 
back  with  him,  and  said,  "  Think  how  I  pulled  thee  when  thou 
came  back  before.     Had  not  thee  been  taken  stuff  to  get  abor- 
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tion  V^     She  said,  "  Aye ;  but  FU  take  no  more  for  thee,  for  Til        Rbo. 
have  no  more  children  of  thee.     I  have  done  it  once,  and  I'll  do  »« 

it  a^ain."  Rothwhll. 

The    tongs    were    at    his    hand,    and    he    took    them    up,        isri. 

and  he  struck  her  on  the  left  side  of  the  head ;  he  then  struck        

her  two  violent  blows  on  the  head.     From  the  efiTects  of  these  »^^^?!!Z^ 
blows  she  died  in  about  a  week. 

Blacebusk,  J.,  in  summing  up,  said  :  A  person  who  inflicted  a 
dangerous  wound,  that  is  to  say,  a  wound  of  such  a  nature  as  he 
must  know  to  be  dangerous,  and  death  ensues,  is  guilty  of  murder ; 
but  there  may  be  such  heat  of  blood  and  provocation  as  to  reduce 
the  crime  to  manslaughter.  A  blow  is  such  a  provocation  as  will 
reduce  the  crime  of  murder  to  that  of  manslaughter.  Where, 
however,  there  are  no  blows,  there  must  be  a  provocation  equal  to  . 
blows ;  it  must  be  at  least  as  great  as  blows.  For  instance,  a 
man  who  discovers  his  wife  in  adultery,  and  thereupon  kills  the 
adulterer,  is  only  guilty  of  manslaughter.  As  a  general  rule  of 
law,  no  provocation  of  words  will  reduce  the  crime  of  murder  to 
that  of  manslaughter,  but  under  special  circumstances  there  may 
be  such  a  provocation  of  words  as  will  have  that  eflfect ;  for 
instance,  if  a  husband  suddenly  hearing  from  his  wife  that  she 
had  committed  adultery,  and  he  having  had  no  idea  of  such  a 
thing  before,  were  thereupon  to  kill  his  wife,  it  might  be  man- 
slaughter. Now,  in  this  case,  words  spoken  by  the  deceased  just 
previous  to  the  blows  inflicted  by  the  prisoner  were  these :  '^  Aye ; 
but  1^11  take  no  more  for  thee,  for  I  will  have  no  more  children 
of  thee.  I  have  done  it  once,  and  I'll  do  it  again.''  Now,  what 
you  will  have  to  consider  is,  would  these  words,  which  were 
spoken  just  previous  to  the  blows,  amount  to  such  a  provocation 
as  would  in  an  ordinary  man,  not  in  a  man  of  violent  or  pas- 
sionate disposition,  provoke  him  in  such  a  way  as  to  justify  him  in 
striking  her  as  the  prisoner  did. 

Ghdlty  of  manslaughter ;  ten  years  penal  servitude. 


l2 


148  CRIMINAL  LAW  CASES. 


COURT  OP  CRIMINAL  APPEAL. 

Satwrday,  Jem.  20,  1872. 

(Before  Cockbubn,  C.J.,  Mabtin,  B.,  and  Channbll,  B., 

.  Keating,  J.,  and  Lush,  J.) 

Rbg.  v.  Newboult  and  nOIiDSWOBTH.(a) 

Arson — Ownership  of  house  set  fire  to — Intent  to  defraud  insurance 
office— Evidence— 24  8r  25  Vict.  c.  97,  s.  3. 

An  indictmen,t  v/nder  24  ^  25  Vict.  c.  97,  s.  3,  for  setting  fire  to  a 
housey  shop,  8fc.y  need  not  allege  the  ownership  of  the  house. 

The  evidence  in  support  of  the  intent  to  injure  wasy  that  the 
prisoner  N.  was  under  noUce  to  quit,  and  a  week  before  the  fire 
was  ashed  to  hoA^e,  but  did  not.  Of  the  intent  to  defraud,  ths 
evidence  was  that  in  1867  he  called  on  a/n  a^ent  abaiit  effecting 
a/n  insu/rance,  and  that  in  1871  Ae  called  on  him  again,  and  said 
he  had  come  to  renew  his  policy  for  500L,  and  paid  lOs. 

Held,  that  the  ahove  evidence  was  suffi^dent  to  prove  the  intent  to 
injure  amd  defraud. 

/^ASE  reserved  for  the  opinion  of  this  Court  by  Pigott,  B. 

The  prisoners  were  tried  before  me  at  the  last  Winter  Assize  for 
the  West  Riding  of  Yorkshire  holden  at  Leeds  on  the  charge 
of  arson. 

The  substance  of  the  indictment  is  as  follows  : — 

First  count. — That  Joseph  Newboult  and  Benjamin  Holdsworth 
maliciously  and  feloniously  did  set  fire  to  a  shop  of  and  belonging 
to  the  said  Joseph  Newboult,  and  then  being  in  the  possession  of 
the  said  Joseph  Newboult,  with  intent  thereby  to  injure,  against 
the  form  of  the  statute. 

Second  count  was  in  the  same  form,  except  that  the  intent  laid 
was  to  defi:*aud. 

The  third  count  stated  that  the  said  Joseph  Newboult  and 
Benjamin  Holdsworth  unlawfully,  maliciously,  and  feloniously  did 
set  fire  to  divers  matters  and  things,  then  being  in  and  under  a 
certain  shop  there,  of  and  belonging  to  the  said  Joseph  Newboult, 
and  then  being  in  the  possession  of  the  said  Joseph  Newboult, 
with  intent  thereby  and  by  means  thereof  unlawfully,  maliciously, 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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and  feloniously  to  set  fire  to  the  said  shop,  and  thereby  to  injure        Rn». 
and  defraud :  and  the  said  Joseph  Newbonlt  and  Benjamin  Holds-  ''• 

worth,  by  the  overt  acts  in  this  count  mentioned,  unlawfully,      '^^"^^^^ 
maliciously,  and  feloniously  did  attempt  to  set  fire  to  the  said        1872. 
building  in  this  count  mentioned,  under  such  circumstances,  that        — " 
if  the  same  had  thereby  been  set  fire  to,  they  would  have  been    J^Za,!^ 
guilty  of  felony  against  the  form  of  the  statute. 

At  the  conclusion  of  the  case  for  the  prosecution,  it  was 
objected  on  behalf  of  the  prisoners,  that  as  no  policy  of  insurance 
upon  the  premises  was  produced,  there  was  no  evidence  from 
which  the  jury  could  infer  an  intent  to  injure  the  insurance  office. 
And  secondly,  that  upon  the  counts  of  this  indictment,  it  was 
not  open  to  the  jury  to  convict  of  an  intent  to  defraud  or  injure 
the  owner  of  the  premises,  inasmuch  as  the  premises  were  in  the 
indictment  alleged  to  be  ''  of  and  belonging  to  Joseph  Newboult '' 
himself,  and  must  hence  be  taken  to  be  his  property. 

I  refused  to  stop  the  case,  but  reserved  the  question  for  this 
Court. 

The  prisoner  Newboult  was  the  master  and  Holdsworth  was 
the  servant  in  the  shop  at  Leeds-road,  Bradford,  where  a  general 
grocery  business  was  carried  on,  and  where  a  fire  occurred  on  the 
5th  of  October  last. 

The  material  evidence  on  which  the  counsel  for  the  prosecution 
relied,  to  show  the  intent  to  injure  or  defraud,  was  as  to  the 
ownership  of  the  premises  as  follows : — 

John  Hey  stated  that  he  was  a  trustee  of  the  premises  for  the 
landlady,  and  that  Joseph  Newboult  was  under  notice  to  leave, 
and  should  have  left  on  the  5th  of  September  last,  and  that  the 
witness,  a  week  before  the  day  of  the  fire,  had  asked  him  to  leave 
the  premises,  which  he  had  not  done. 

Ajid  as  to  the  other  objection,  evidence  was  given  that  a 
notice  to  produce  a  poUcy  of  insurance  (effected  by  the  prisoner 
Newboult  on  his  stock)  was  served  on  him,  but  too  late  to  be 
complied  with,  and  I  held  it  was  insufficient  on  that  ground. 

The  counsel  then  called  a  witness  from  the  insurance  office, 
who  said,  ''  Newboult  came  to  me  in  May,  1867,  about  effecting 
an  insurance,  and  that  on  the  30th  of  August  of  the  present  year 
(1871)  he  came  again,  and  said  he  wished  to  renew  his  policy  in 
Leeds-road  for  500Z.  (the  same  amount),  and  that  he  tnen  paid 
me  10«. 

The  stock  of  goods  on  the  premises  at  the  time  of  the  fire  was 
of  the  value  of  21Z. 

Both  prisoners  were  found  guilty. 

And  1  asked  the  jury  if  they  believed  that  Newboult  was 

tenant  of  the  premises,  and,  further,  whether  both  prisoners  had 

.  an  intent  to  injure  the  landlady?      And,  also,  whether  they 

behoved  they  had  an  intent  to  defraud  the  insurance  company. 

The  jury  answered  that  they  found  both  intents. 

The  questions  for  this   Court  are  whether:   First,  there  is 

sufficient  evidence  of  the  existence  of  an  insurance  to  support  the 
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finding  by  the  jury  of  an  intent  to  defraud  the  office;  and, 
secondly,  whether  on  these  connts,  it  was  competent  for  the  jury 
to  find  there  was  an  intent  to  injure  the  owner  of  the  premises. 
If  either  of  these  questions  is  answered  in  the  affirmative,  then 
the  sentence  which  was  passed  is  to  be  carried  into  effect,  otherwise 
a  verdict  of  not  guilty  is  to  be  entered. 

G.  PlGOOTT. 

Waddy,  for  the  prisoners. — ^The  prisoners  ought  not  to  have 
been  convicted,  for  upon  this  indictment  it  was  not  competent  to 
show  that  the  shop  belonged  to  any  other  owner  than  Newboult. 
The  indictment  alleges  that  it  was  Newboult's  shop  and  belonged 
to  him.  [Martin,  B. — ^The  question  is  whether  you  cannot  strike 
out  the  words  "  of  and  belonging  to  Joseph  Newboult  ? ''  Is  it 
necessary  to  allege  in  the  indictment  the  ownership  of  the  shop  f] 
It  is  ana  it  has  always  been  alleged  in  the  precedents  :  (2  East, 
P.O.  1034,  c.  21,  s.  11.)  In  Arch.  Grim.  Plead.  507,  the  form  of 
indictment  given  is  "a  certain  dwelling-house,  shop,  Ac,  of 
J.  N.,  situate.'*  The  allegation  is  necessary  for  this  reason,  that 
it  is  no  offence  to  set  fire  to  one's  own  house  or  shop,  unless  with 
intent  to  injure  or  defi:*aud  any  person.  [Mabtin,  B. — ^This 
indictment  is  under  the  24  &  25  Yict.  c.  97,  s.  3,  and  that  section 
says  nothing  about  the  ownership  of  the  house,  &c.,  set  fire  to,  but 
only  "whosoever  shall  unlawfully  and  maliciously  set  fire  to 
{inter  alia)  any  shop  with  intent  thereby  to  injure  or  defraud  any 
person,  shall  be  guilty  of  felony/'  All  that  is  necessary  is 
to  allege  and  prove  a  crime  within  the  words  of  the  Act. 
[CoCKBUBN,  O.J. — And  sect.  60  enacts  that  it  is  not  necessary 
to  allege  an  intent  to  injure  or  defraud  any  particular  person. 
[Kbatino,  J. — It  would  be  sufficient,  you  say,  if  it  had  been 
alleged  merely  that  the  shop  was  in  the  possession  of  Newboult. 
Lush,  J. — The  words  "  of  and  belonging  to  "  would  be  satisfied 
by  proof  of  a  week's  possession;  they  merely  mean  that  the 
occupier  had  some  interest  in  the  shop.  The  indictment  is 
consistent  with  some  one  else  also  being  owner.]  Here  the 
ownership  is  alleged  to  be  in  Newboult,  and  it  was  not  competent 
to  prove  ownership  in  anyone  else.  Then  there  was  no  proper 
evidence  of  the  policy  of  insurance.  [Oockbubn,  O.J. — There 
was  abundant  evidence  of  that.  The  evidence  is  that  he  went  to 
the  agent  in  1867  about  effecting  an  insurance,  and  that  he  went 
again  to  him  in  1871,  and  said  he  wished  to  renew  his  policy  for 
5002.,  and  paid  lOa, ;  that  is  an  admission  by  him  that  there  was 
a  policy.] 

Campbell  Foster,  for  the  prosecution,  was  not  called  upon. 


By  the  Ooubt. — There  was  clear  evidence  that  the  prisoner 
had  committed  the  offence  against  sect.  8  of  the  Act.  The 
averment  in  the  indictment  is  not  an  averment  of  ownership  in 
fee  simple,  which  it  is  necessary  to  prove.     It  may  be  rejected  as 
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a  superfluous  averment.  There  was  abundant  evidence  of  the 
existence  of  an  insurance  to  support  the  finding  by  the  jury  of 
an  intent  to  defraud  the  office. 

Oonviction  affirmed. 


fin} 

V. 
KlWBOOLT. 

1872. 

Intent  to 
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MIDDLESEX  SESSIONS. 

February  6th,  1872. 

(Before  Mr.  Serjeant  Cox.) 

Beg.  v.  Jacobs. 

Larceny. 

B.,  making  a 'purchase  from  the  prisoner,  gave  him  half-a-sovereign 
ill  mistake  for  a  sixpence.  Prisoner  loolced  at  it  and  said 
nothing,  hut  put  it  into  his  pocJcet.  Soon  aftenvards  B.  dis- 
covered tlie  mistalce,  and  returned  and  demanded  the  restoration 
of  the  half 'Sovereign.  Prisoner  said,  "  All  right,  my  hoy  ;  Pll 
give  it  to  you  '* — hut  he  did  not  return  it,  and  was  taken  into 
custody. 

Held,  not  to  be  a  la/rceny. 


I 


NDICTMENT  for  larceny. 


Harris  for  the  prosecution. 

M.  Williams  for  the  prisoner. 

The  facts  proved  were,  that  on  the  30th  January  the  prosecutor 
was  in  the  City  Boad,  having  in  his  pocket  half-a-sovereign  and 
a  sixpence.  The  prisoner  was  there  selling  rings,  &c.  Prosecutor 
bought  a  ring  for  a  penny,  and  by  mistake  gave  the  prisoner  the 
half-sovereign  instead  of  the  sixpence.  The  prisoner  gave  the  pro- 
secutor fivepence  in  change.  Prosecutor  went  away,  but  soon  after- 
wards discovered  his  error,  and  came  back  and  told  prisoner,  he 
had  made  a  mistake,  and  requested  the  return  of  the  half- 
sovereign.  The  prisoner  said,  "  All  right,  my  boy :  I'll  give  it 
to  you,''  and  walked  away.  Prosecutor  followed  him  and  he 
said,  "  Come  on  till  we  get  to  a  light,  and  I  will  look."  But  he 
did  not  return  the  half-sovereign,  and  was  given  into  custody. 

Williams  contended  that  this  was  not  a  larceny  in  law.  The 
prosecutor  had  passed  the  property  in  the  coin  to  the  prisoner, 
who  had  not  obtained  it  by  any  trick  or  fraud  on  his  own  part. 

Hairis  for  the  prosecution. — ^The  prosecutor  did  not  intend  to 
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Rifia.        give  a  half-sovereign  but  a  sixpence^  and^  therefore^  no  lawful 
J  *'•  possession  of  it  was  in  the  prisoner. 

*  The  Judge. — ^At  what  moment  do  you  say  that  the  larceny  took 

1873.       place? 
Larcm^Bot-     jffaTTW. — ^At  the  moment  when,  having  the  half-sovereign  in  his 
^"^^^^SnoR.       hand,  he  knew  it  was  a  half-sovereign  and  not  a  sixpence. 

The  Judge. — But  then  he  had  the  possession,  and  the  property 
in  it  had  passed.  It  had  come  into  his  lawful  possession.  Whatever 
might  have  been  his  subsequent  dishonest  intent,  if  the  original 
possession  was  not  felonious,  no  after  conversion  would  be 
larceny. 

Hwrris, — ^But  the  prosecutor,  intending  to  give  one  coin,  gave 
another,  and  did  not  intend  to  pass  to  the  prisoner  a  property  in 
the  gold. 

The  Judge. — ^Not  so.  He  intended  to  give  the  prisoner  the 
particular  piece  of  coin  he  held  between  his  fingers,  although  he 
was  mistaken  as  to  the  nature  of  that  coin.  At  the  instant  of  its 
passing  from  the  fingers  of  the  prosecutor  to  the  hand  of  the 
prisoner,  he  intended  to  give,  and  the  other  intended  to  receive 
the  coin  so  held,  and  it  was  not  until  the  possession  was  com- 
plete that  either  party  discovered  the  mistake.  But  the  point  is 
new,  and  I  will  consult  the  Assistant- Judge  upon  it. 

After  consulting  with  the  Assistant- Judge,  his  Lordship  said : 
I  have  taken  the  opinion  of  Sir  Wm.  Bodkin  upon  the  question 
raised  in  this  case,  and  we  are  both  of  opinion  that  this  is  not  a 
lai'ceny. 

Verdict,  Not  gwiUy. 
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OXFORD  CIRCUIT. 

Staefobd  Lent  Assizes. 

March  12,  1872. 
(Before  Baron  Cleasby.) 
Reg.  v.  Vernon,  (a) 
Evidence — Confession  to  a  person  in  authority. 


A  female  prisoner,  in  custody  mi  a  charge  ofmwrder,  desiring,  to  go 
a  water-closet,  was  sent  there  by  the  police  with  a  woman  who 
was  impliedly  authorised  to  prevent  her  escape.  When  alone 
together  in  the  closet,  the  woman,  an  acquaintance  of  th<i  prisoner, 
alluding  to  the  crime,  said :  "  How  came  you  to  do  it  ?  "  where- 
upon the  prisoner  made  a  statement  in  tlie  nature  of  a  confession. 

Held,  that  the  statement  was  not  induced  by  any  hope  or  fear  caused 
by  a  person  in  authority,  a/nd  was,  therefore,  admissible  in  evi- 
dence agahist  the  prisoner. 

THE  prisoner  was  indicted  for  tlie  wilful  murder  of  her  child, 
Thomas  Vernon. 

McMahon  and  Oodson  prosecuted. 

Evelyn  Ashley  defended  the  prisoner. 

The  alleged  oflFence  was  committed  by  casting  the  infant  into  a 
pond.  After  the  prisoner  was  taken  into  custody,  the  police- 
officer  having  charge  of  her  directed  the  landlady  of  the  inn,  who 
was  an  acquaintance  of  the  prisoner,  to  accompany  her  to  a  privy, 
whither  the  latter  had  occasion  to  go.  Being  there  together 
alone,  the  woman  said  to  the  prisoner,  ^'  How  came  you  to  do 
it?'^  In  answer  to  which  question  the  prisoner  made  a  state- 
ment. 

Ashley  objected  to  evidence  being  given  of  the  statement.  The 
woman  who,  acting  under  the  authority  of  the  police,had  the  prisoner 
in  custody,  was  pro  hoc  vice  a  constable  herself,  and  anything  said 
by  the  prisoner  in  reply  to  her  questions  was  not  free  and  volun- 
tary, and,  therefore,  cannot  be  used  against  her  as  an  admission. 

McMahon. — She  was  no  warder,  had  no  superintendence  over 
the  prisoner,  uttered  no  threat,  nor  held  out  any  inducement 
to  confess. 

(a)  Reported  by  John  RoiB,  Esq.,  BarriBter-at-Law. 
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9. 

Vbbnon. 

1872. 

Evidence — 
Confession. 


Ashley, — ^The  principle  upon  which  such  admissions  are  ex- 
cluded is  not  coufined  to  verbal  threats  or  inducement.  Here 
the  prisoner^  being  naturally  influenced  by  the  authority  which  the 
female  had^  or  might  reasonably  be  supposed  to  have^  over  her^ 
would  no  doubt  feel  compelled  to  make  some  answer  to  the 
question  put.  Or  there  was  an  inducement — some  hope  pre- 
sented to  the  prisoner  that  the  woman  who  had  known  her  for  a 
long  time  might  befriend  her.  Where  a  girl,  being  apprehended 
for  the  murder  of  her  child,  was  left  by  tiie  constable  in  the 
custody  of  a  woman,  who  told  her  she  had  better  tell  the  truth, 
otherwise  it  would  lie  upon  her,  and  the  man  would  go  ft*ee,  upon 
which  she  made  a  confession,  Parke,  J.,  and  Taunton,  J.,  held 
this  confession  not  receivable,  as  it  was  made  in  consequence  of 
an  inducement  held  out  to  the  prisoner  by  ajperson  who  had  her 
in  custody  {Beg.  v.  Enoch,  5  0.  &  P.  539).  He  cited  also  Reg.  v. 
Windsor  (4  P.  &  P.  361),  Beg.  v.  Bates  and  others  (11  Cox 
C.  0.  686). 

Oli^sbt,  B.  (after  consulting  Btles,  J.)* — I  think  this  evidence 
is  admissible,  and  that  there  was  nothing  in  the  nature  of  an 
inducement  or  threat  used  by  the  woman  who  had,  to  a  certain 
extent,  the  authority  of  the  police  not  to  let  the  prisoner  escape, 
but  was  not  in  any  way  filling  the  character  of  a  person  in 
authority. 

The  prisoner  was   convicted  and  sentenced  to  death,  hit  the 
punishment  was  afterwards  commuted  for  penal  servitude. 


Attorney  for  the  prosecution.  Hand,  Stafibrd. 
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WBSTBEN  CIRCUIT. 

WiNCHBSTKE   SPEING  ASSIZBB. 

March,  1872. 

(Before  Baron  Br^lhwsll.) 

Beq.  v.  Spanner. 

Burglary — Evidence  of  attempt  to  com/ndt — What  a  sufficient 

attempt  to  enter. 

An  attempt  to  commit  a  burglary  may  be  established  on  proof  of  a 
breaking  with  intent  to  rob  the  house,  although  there  be  no  proof 
of  an  actual  entry. 

JOSEPH  SPANNER  was  indioted  for  burglary  with  intent  to 
steal. 

The  evidence  was  to  the  effect  that  a  female  servant  in  the 
house  heard  a  noise  as  of  thumping  at  oue  of  the  windows  at 
about  half-past  one  o'clock  in  the  morning.  She  got  out  of  bed^ 
and  then  heard  a  noise  as  of  the  smashing  of  glass ;  she  went 
downstairs,  opened  the  front  door,  and  saw  a  man,  who  ran  away 
immediately  on  seeing  her,  but  she  afterwards  identified  him  as 
the  prisoner.  On  examining  the  house  she  found  a  pane  of  glass 
broken  in  one  of  the  windows,  just  over  the  fastening;  the  broken 
glass  had  fallen  inside  the  window,  and  the  hole  made  thereby 
was  large  enough  to  admit  a  man's  hand,  so  as  to  enable  him  to 
unfasten  the  window ;  but  the  window  was  not  unfastened,  and 
nothing  had  been  taken  out  of  the  house.  The  witness  was 
corroborated  as  to  the  identity  of  the  prisoner  by  evidence  as  to 
certain  footprints  near  the  window,  which  corresponded  with 
impressions  made  from  the  boots  the  prisoner  was  wearing  when 
apprehended  on  the  same  morning. 

There  was  no  proof  that  any  part  of  the  prisoner's  person  had 
actually  entered  the  window. 

The  learned  Judge  said  he  thought  there  was  no  sufficient 
evidence  of  an  attempt  to  commit  a  burglary;  that  it  was 
necessary  to  prove  not  only  a  breaking  but  an  entering. 
There  was  evidence  of  a  breaking,  but  not  of  an  entering. 

The  prisoner  was  not  defended  by  counsel. 

Folka/rd  (for  the  prosecution)  submitted,  that  for  the  purpose 
of  establishing  an  attempt  to  commit  a  burglary  it  was  not 
necessary  to  prove  an  actual  entry,  if  it  was  clear  upon  the 
evidence  that  the  intention  of  the  prisoner  was  to  enter ;  that 
the  evidence  of  the  breaking  being  clear,  that  evidence  was  to  be 
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Rn.        considered  by  the  juiy  with  all  the  surrounding  circumstances, 

^'  viz.,  that  the  glass  was  broken  just  over  the  fastening  of  the 

PAMNBB.     ^n^Q^^  and  at  half-past  one  o'clock  in  the  morning,  when  all 

1872.        the  inmates  of  the  house  had  retired  to  rest ;  and  that  there  was 

suflBcient  evidence  to  go  to  the  jury  as  to  whether  or  not  the 

commU^bw'  intention  of  the  prisoner  was  to  enter  and  commit  a  burglary,  and 
glory—  that  he  only  desisted  from  such  intention  on  hearing  some  person 
Evidence,  about  the  house.  That  from  the  fact  of  his  having  broken  the 
window,  and  pushed  the  glass  inside,  there  was  presumptive 
evidence  that  some  part  of  his  hand  must  have  entered  the  house; 
and  if  no  such  presumption  in  law,  there  was  still  sufficient 
evidence  to  go  to  the  jury  as  to  an  attempt  to  commit  a  burglary, 
and  he  cited  Rex  v.  Davis  (Russ.  &  Ry.  499),  where  it  was  held 
that  merely  thrusting  the  finger  through  a  broken  pane  of  glass 
was  a  sufficient  entry. 

Bbakwell,  B.,  said  that,  in  the  case  cited,  the  prisoner's 
finger  was  seen  on  the  inside  of  the.  glass,  he  ^ill  expressed 
a  doubt  as  to  whether  it  was  not  necessary  to  prove  an  actual 
entry,  but,  after  consulting  with  Mahtin,  B.,  ordered  the 
case  to  proceed.  In  summing  up  the  C€we  to  the  jury,  he 
directed  them  that  there  was  no  evidence  of  a  burglary; 
there  was  evidence  of  a  breaking,  and  if  the  jury  were  satisfied 
that  the  prisoner  attempted  to  commit  a  burglary,  they  might 
find  him  guilty  of  the  attempt.  They  were  to  take  into  con- 
sideration the  evidence  as  to  the  glass  being  broken  close  to  the 
latch  of  the  window,  and  at  one  o'clock  in  the  morning.  What 
honest  purpose  could  the  prisoner  have  had  ?  If  you  think  the 
person  who  broke  the  glass  did  so  with  the  intention  to  enter 
and  rob  the  house,  you  may  find  that  person  guilty  of  an  attempt 
to  commit  a  burglary.  He  then  directed  the  attention  of  the  jury 
to  the  evidence  as  to  the  identity  of  the  prisoner. 

The  jury  found  the  prisoner  Ouilty,  and,  on  prior  convictions 
being  proved  against  him,  he  was  sentenced  to 

Eighteen  months  imprisomnentj  with  hard  lahour. 
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OXFORD  CIRCUIT. 

Oloucigster  Lent  Assizes. 

April  7,  1872. 

(Before  Baron  Clbabbt.) 

Reg.  v.  G£ATBEx.(a) 

Manslaughter — Abandoned  rmne  unfenced — Duty  of  oivner — 

28^24Vic«.c.  151,  8.21. 

23  ^  24  Vict.  G.  151,  which  imposes  on  the  owner  of  an  abandoned 
mine  the  duty  of  securely  fencing  the  same,  does  not  apply  to 
mines  ahandonsd  before  the  passing  of  the  Act, 

^I^HE  accused  was  indicted  for  the  manslaaghter  of  John 
JL      Tucker. 

Sawyer  prosecuted. 

Huddleston,  Q.C.,  and  Oeorge  Browns,  appeared  for  the 
defence. 

The  deceased  was  last  seen  alive  as  he  left  his  lodgings  on  the 
night  of  the  14th  November,  intoxicated.  His  dead  body  was 
afterwards  found  at  the  bottom  of  the  shaft  of  a  coal  mine,  down 
which  he  was  presumed  to  have  fallen.  No  highway  was  near  the 
pit,  but  a  footpath  ran  past  it  four  yards  away. 

The  accused  was  a  banker,  and  the  owner  of  the  legal  estate 
in  the  coal  mine,  which  became  vested  in  him  as  a  trustee  by  way 
of  security  for  a  debt  due  to  the  bank.  The  pit,  being  worked  out, 
had  been  abandoned  in  the  year  1851  by  the  accused,  who  then 
caused  a  proper  arch  to  be  built  over  the  mouth  of  the  disused 
shaf};,  but  it  appeared  that  this  covering  had  been  in  the  course  of 
time  destroyed  by  trespassers.  Dead  rent  for  the  mine  had  been 
paid  by  the  accused  ever  since  the  working  had  ceased,  and  he, 
therefore,  was  alleged  on  the  part  of  the  prosecution  to  be  the 
owner  of  the  pit  within  the  terms  of  23  &  24  Vict.  c.  151,  s.  21,(6) 

'a)  Reported  by  John  Robb,  Esq.,  Barri8ter-at>Law. 

\b)  23  &  24  Vict.  c.  151,  a.  21,  enacts  that  '*  Where  any  coal  mine,  colliery,  or 
ironstone  mine  is  abandoned,  or  the  working  thereof  discontinued,  or  where  the 
working  thereof  is  recommenced  after  abandonment  or  discontinuance  for  a  period 
exceeding  two  months,  or  where  any  workings  are  commenced  for  the  purpose  of 
opening  a  new  coal  mine  or  ironstone  mine,  the  owner  or  agent  of  the  respective  mine 
or  working  shall  in  every  such  case  gi?e  notice  thereof  to  tiie  inspector  of  the  distric 


? 
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Rbo.        and,  as  such,  liable  to  the  obligation  of  properly  fencing  the 
»•  same. 

Gratbex.         rpjj^  above  facta  having  been  stated  by  the  learned  counsel  for 
1872.        theprosecution  in  opening  the  case — 

Hvddleston,  Q.O.,  and  Oeorge  Browne,  submitted  that  the  facts, 

^  w^»^  if  proved,  would  not  support  the  indictment,  for  the  statute  relied 
upon  as  creating  the  duty  to  fence  was  not  retrospective,  and  had 
no  application  to  mines  abandoned  before  the  passing  of  the  Act. 
They  referred  to  sects.  7,  10,  and  21. 

Ba/wyer  [contra)  argued  that  although  the  first  part  of  sect.  21 
provided  for  the  giving  of  notice  within  two  months  of  abandon- 
*  ment  of  a  mine,  and,  therefore,  could  not  be  said  to  apply  to 
mines  disused  years  before  the  date  of  the  enactment,  yet  that  the 
latter  part  of  the  clause  was  distinct  from  the  former,  and  com- 
pelled owners  of  all  abandoned  mines  to  fence  the  same. 

Cleasby,  B. — It  appears  to  me  that  it  is  unnecessary  to  go  into 
the  evidence  on  the  case,  because  I  do  not  think  that  Mr.  Gratrex 
is  within  the  peril  of  this  indictment.  In  the  first  place,  it  is 
quite  clear  there  is  no  obligation  cast  on  him  by  the  common 
law,  for  this  old  pit  was  not  a  nuisance,  although  if  it  had  been  upon 
the  highway,  or  even  adjoining  it,  so  that  a  person  could  not  use 
the  road  without  danger,  it  might  have  been  such.  But  I  am 
also  clearly  of  opinion  that  the  oSence  charged  does  not  come 
within  the  terms  of  the  statute.  I  think  the  question  substantially 
is,  whether  it  falls  within  sect.  21  ?  I  certainly  think  it  cannot 
be  maintained  that  this  Act  is  a  declaratory  statute.  It  is  a  new 
enactment.  It  would  be  absurd  to  say  that  it  should  declare,  as 
a  matter  of  law,  that  pits  already  abandoned  should  be  fenced 
and  yet  require  that  two  months  notice  of  abandonment  should  be 
given.  I  clearly  think  that  it  is  merely  an  enacting  statute,  and 
must  be  construed  strictly.  A  new  responsibility  must  be  created 
in  clear  and  express  terms.  I  have  heard  what  was  said  by 
counsel  on  both  sides,  and  my  impression  is,  that  the  Act  cannot 
be  read  as  it  was  suggested  for  the  prosecution  it  should  be.  Mr. 
Sawyer,  indeed,  argued  that  the  latter  part  of  the  section  was 
distinct  from  the  former ;  but,  far  from  that  being  so,  the  first 
provision  is,  that  when  a  pit  is  abandoned  the  owner  shall  give 
notice  within  two  months.  I  think  that  must  have  referred  to 
what  may  take  place  after  the  passing  of  the  Act ;  the  words  used 
tie  the  two  parts  of  the  section  together,  and  it  seems  to  me  quite 
clear  that  under  this  section  the  duty  and  obligation  does  not 
attach  to  a  mine  which  has  been  abandoned  years  and  years 
before.  We  find  that  at  the  time  this  mine  was  abandoned  that 
had  actually  been  done  which  it  is  alleged  the  defendant  was 

by  letter  sent  through  the  post  ofiBoe,  within  two  months  after  such  abandonment, 
diacontinaance,  recommencement,  or  commencement  of  working,  as  the  case  may  be ; 
and  where  any  snch  mine  or  colliery  is  abandoned,  or  the  working  thereof  dis- 
continued, the  owner  thereof  shall  cause  the  same  to  be,  and  to  be  kept,  securely 
fenced  for  the  prevention  of  accidents.** 
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boand  by  law  to  do  when  he  gave  np  the  pit — ^that  he  had  in  fisbct  Rao. 

done  his  duty  by  causing  a  cover  to  be  placed  npon  it,  and  he  ^^^^ 

cannot,  except  by  an  express  enactment,  be  subjected  to  a  new  ^^ 

burden  of  responsibiUty.  1872. 

Not  guiUy.  ..  "T"  .^ 

by  negUgenoe, 

Attorneys  for  the  prosecution.  Fryer  and  Oxeley. 
Attorney  for  the  accused,  WUlia/ms, 


OXFORD  ciROurr. 

Gloucester  Leitt  Assizes, 

April  8th,  1872. 

(Before  Baron  Clbasbt.) 

Beg.  v.  Hall,  (a) 

Forgery. — Promissory  note. — Secondary  evidence  of 

Trdssing  docfwment. 

If  the  forged  writing  he  not  prodiiced  at  the  tried  of  the  forger 
thereof,  the  best  proof  that  can  he  given  of  the  loss  or  destruction 
of  the  original  instrument  m/ust  he  adduced  before  a  copy  ma/y  he 
tbsed  as  secondary  evidence. 

Therefore,  where  the  only  evidence  of  the  loss  of  a  forged  note  was 
that  of  the  attorney  for  the  prosecution,  to  whom  it  had  been- 
entrusted,  and  who  swore  that  he  had  last  seen  it  when  he  pla,ced 
it  in  am,  old  pvrse,  which  he  afterwards  laid  by  in  his  office  as 
useless,  and  finally  gave  to  his  clerk;  and  that  he  had  made 
thorough  search  and  inquiry,  but  was  unable  to  find  the  note, 
and  believed  it  to  have  been  burnt  with  the  purse,  by  the  clerk. 

Held,  that  the  latter  should  have  been  called  as  a  witness,  and  in 
the  absence  of  his  testimony,  no  sufiident  proof  of  the  loss  or 
destruction  of  the  note  had  been  given  to  lay  the  foundaMon  for 
the  admission  of  secondary  evidence  of  the  instrument. 

THE  accused  was  indicted  for  forging  a  promissory  note,  and 
uttering  the  same  knowing  it  to  have  been  forged. 
SoAJoyer  prosecuted. 
Oeoi^ge  Oriffiths  defended. 

The  note  alleged  to  be  forged  was  not  forthcoming  at  the  trial. 
It  appeared  that  the  original  note  had  been  produced  before 

(a)  Reported  by  John  Roan,  Esq.,  BazriBter-at-Law. 
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Rao.        the  committing  jnsticeSj  and  their  clerk,  having  copied  it  upon 

v*  the  depositions,  gave  it  to  the  attorney  for  the  prosecution.     The 

^^       latter  was  called  as  a  witness  to  prove  the  loss  of  the  note.     He 

1872.        stated  that  he  had  made  thorough  search  and  inquiry  for  the 

7- —        instrument,  but  was  unable  to  find  it ;  that  he  last  saw  it  when 

jjf^^^l^f^^  he  put  it  into  an  old  purse,  which,  being  worn  out,  he  afterwards 

placed  in  a  drawer  at  his   office,  and  eventually  gave  to  his 

clerk,  who,  as  he  believed,  had   burnt  the  purse  as  valueless. 

The  clerk  was  not  present  to  testify  to  this. 

The  copy  in  the  depositions  being  offered  a^  evidence,  the 
counsel  for  the  defence  objected.  First,  secondary  evidence 
cannot  be  received.  In  Archbold's  Pleading  and  Evidence 
in  Criminal  Cases,  16th  ed.  p.  239,  it  is  said  that  ''upon  an 
indictment  for  forgery  it  is  the  generally  understood  rule,  that 
the  prisoner  cannot  be  convicted  unless  the  forged  instrument  be 
produced,'* 

Secondly.  No  foundation  for  secondary  evidence  of  this  note 
has  been  laid,  as  the  original  is  not  proved  to  have  been  lost  but 
only  to  have  reached  the  hands  of  the  clerk,  who  may  now  have 
it  safe  in  his  possession,  and  should  be  called  to  account  for 
its  non-production. 

Sawyer,  contra. — The  proof  of  the  loss  is  sufficient.  Every 
search  and  inquiry  has  been  made  for  it  by  the  attorney  for  the 
prosecution,  who  had  the  care  of  it ;  he  is  unable  to  find  it,  and 
believes  it  to  have  been  destroyed.  To  call  every  clerk  in  the 
office  who  might  have  seen,  or  had  it  would  be  unnecessary. 

Cleasbt,  B. — This  is  to  my  mind  a  very  clear  case,  and  my  brother 
Byles,  whom  I  have  consulted,  entirely  agrees  with  me  in  the 
conclusion  at  which  I  have  arrived. .  Without  at  all  adopting  the 
rule   suggested,   that   except   the    forged   document    is   in   the 

Kossession  of,  and  produced  by  the  prosecutor  the  forger  cannot 
e  convicted,  it  is  sufficient  for  the  determination  of  the  present 
question  to  say  that  the  principle  which  requires  an  original 
document  to  be  accounted  for  before  secondary  evidence  of  it 
can  be  received,  must  be  strictly  observed  in  cases  of  this  descrip- 
*  tion,  and  it  is  of  the  highest  importance  that  this  should  be  so, 
because  it  is  evident  that  if  the  prisoner  has  not  an  opportunity 
of  shewing  the  document  itself  to  the  jury,  and  asking  them 
whether  on  inspection  they  think  it  to  be  forged  or  not,  he  is 
under  a  great  disadvantage.  But  the  prosecution  here  fails  on 
another  ground,  viz.,  that  the  original  instrument  is  not  proved 
to  be  lost;  on  the  contrary,  it  is  even^ proved  not  to  be  lost.  It 
is  not  produced  and  the  evidence  is  that  it  was  in  a  purse  given 
by  the  attorney  for  the  prosecution  to  his  clerk.  We  hear  that  it 
is  destroyed,  but  the  clerk,  who  is  said  to  have  burnt  it,  is  not 
called  to  give  his  testimony  upon  the  subject,  and  the  only  proof 
which  could  properly  have  accounted  for  the  nonproduction  of 
the  bill,  would  be  that  of  the  person  in  whose  custody  it  was  last 
seen.     Therefore  the  case  cannot  be  completed  without  a  copy  of 
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the  bill  being  used  in  evidence,  and  as  no  fonndation  lias  been        ru. 
laid  for  the  admission  of  the  copy,  the  prosecution  fails.  v. 

Attorney  for  the  prosecution  Dix,  I872. 


Evidences- 
Lost  document. 


NORFOLK  CIRCUIT. 

Huntingdon  Summer  Assizes,  1871. 

(Before  Lord  Chief  Justice  Oockbuen.) 

Reg.  v.  SHiPPET.(a) 

Murder — Evidence  of  motive. 

The  prisoner  was  indicted  for  m/urder,  and  it  was  suggested  by  the 
prosecution  that  the  motive  of  the  prisoner  was  to  get  rid  of  the 
deceased,  who  was  a  witness  against  him  for  an  assault  for  which 
he  had  been  committed  for  trials  but  acquitted,  in  consequence  of 
tlie  absence  of  the  deceased.  The  deposition  of  the  deceased  taken 
upon  the  original  cha/rge  of  assault  was  tendered,  in  order  to 
show  that  the  deceased  was  a  material  witness : 

Held,  that  the  deposition  being  taken  prior  to  the  passing  of  11  ^ 
12  Vict,  c,  42,  was  not  admissible, 

EDWARD  SHIPPBT  was  indicted  for  the  wilful  murder  of 
Thomas  Saunders  Lamb,  at  Huntingdon,  on  the  21st  of 
December,  1841. 

Merewether  and  /.  W,  Cooper,  for  the  prosecution. 

Metcalfe  and  Gockerell,  for  the  prisoner. 

This  was  a  very  peculiar  case,  inasmuch  as  the  crime  had  been 
committed  upwards  of  thirty  years  ago.  The  deceased  was  a  police 
constable  of  the  borough  of  Huntingdon,  and  had  preferred  a 
charge  of  assault  against  the  prisoner  and  three  others  since 
dead,  who  were  all  committed  to  the  sessions  at  Huntingdon,  to 
be  held  in  January,  1842,  to  take  their  triaL  .  A  few  days  before 
the  sessions  the  deceased  was  missing,  and  it  was  alleged  that,  in 
consequence  of  his  absence,  the  four  defendants  were  acquitted. 

Merewether  proposed  to  put  in  evidence  the  deposition  of  Lamb, 
the  deceased,  affecting  the  prisoner  on  the  charge  of  assault,  as 

(a)  Reported  by  J.  W.  Cooper,  Esq.,  Barriater-at-Law. 
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Bao. 

0. 
SfllPPBT. 

1871. 

Murder — 
Evidence. 


showing  that  he  was  a  material  witness,  suggesting  this  as  a 
motive  for  the  crime. 
Metcalfe  objected. 

The  LoED  Chief  Jubticb  was  of  opinion  that  as  the  deposition 
of  Lamb  proposed  to  be  put  in  was  taken  prior  to  11  &  12  Vict, 
c.  42,  it  was  inadmissible,  and  thought  it  ought  not  to  be 
pressed. 

Mereivether  said  he  merely  tendered  it ;  he  had  great  doubts  of 

its  admissibility. 

The  prisoner,  after  a  long  trial,,  was 

Acquitted. 


NORFOLK  CIRCUIT. 

Cambbibgb  Spbing  AssizeSj  1871. 

(Before  Chief  Baron  Kelly.) 

Reg.  v.  CEAWLBT.(a) 

Perjury — Indictment, 

Upon  an  indictment  for  perjury  cormrdtted  before  magistrates  at 
petty  sessions,  upon  a  charge  of  stealing  suet,  the  assignmient 
was  that  the  defendant  falsely  swore  that  he  saw  one  Ooates  take 
the  suet. 

Held  that  as  the  indictment  did  not  aver  that  Ooates  took  the  suet 
feloniously y  it  was  bad, 

THE  prisoner  was  indicted  for  perjury,  alleged  to  have  been 
committed  before  magistrates  sitting  at  petty  sessions, 
upon  a  charge  of  stealing  suet. 

Bhfeld  for  the  prosecution. 

Hensma>n  for  the  prisoner. 

It  appeared  that  the  perjury  assigned  was  a  statement  made 
by  the  prisoner,  in  his  deposition  before  the  magistrates,  in  which 
he  said  I  saw  Coates,  the  person  then  charged,  take  the  suet. 
This  was  incorporated  in  the  indictment,  which  did  not  allege  it 
to  have  been  so  taken  feloniously. 

Kbllt,  C.B. — It  is  true  that  this  statement  of  the  prisoner  may 

(o)  Reported  by  J.  W«  Coopeb,  Esq.,  Barrister-at-Law. 
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mean  that  Ooates  took  it  feloniously^  but  it  does  not  so  appear 
that  he  swore  falsely  to  that ;  he  simply  said  "  I  saw  him  take  it/' 
These  cases  ought  to  be  narrowly  investigated  and  the  charge 
distinctly  and  properly  laid.  I  think  the  indictment  is  defective^ 
and  I  shall  direct  an  acquittal. 

Not  Ouiliy. 


Eeo. 

V, 

Cbawley. 
1871. 

Indictment 


OXTORD  CIRCUIT. 

QxFOBD  Leitt  Assizes. 

Ma/rch  2, 1872. 

(Before  Mr.  Justice  Byles.) 

Rbo.  v.  Mabk  Lewis,  (a) 

Perjury — JwHsdiction  ofjusticea — Alehouse  licence — Production  of. 

On  trial  for  perjury  alleged  to  have  been  committed  before  justices 
at  the  hea/ring  of  an  vnfarmation  under  the  Beer^house  Licen- 
sing Acts  against  the  keeper  of  such  a  house,  his  licence  must  be 
produced  in  order  to  show  the  jurisdiction  of  the  justices  a/nd  the 
materiality  of  the  false  evidence. 

THE  prisoner  was  indicted  for  perjury  at  a  petty  sessions  held 
at  Deddington. 

Bosanquet  and  S.  D.  Greene,  for  the  prosecution. 

/.  0.  Grifitsy  for  the  prisoner. 

It  was  proved  that  the  brother-in-law  of  the  prisoner  was  the 
keeper  of  a  public-house  near  Deddington,  at  which,  on  Whit- 
Monday,  1871,  a  feast  was  held.  In  his  occupation,  but  a  few 
hundred  yards  from  the  public-house,  was  a  field  containing  a 
shed,  which  was  used  at  the  feast  for  a  skittle  alley.  The  police 
there  found,  in  the  presence  of  the  publican,  several  persons 
playing  at  skittles  for  quarts  of  ale,  which  were  supplied  from  the 
public-house.  An  information  was  laid  against  the  publican  for 
''knowingly  suffering  gaming,  contrary  to  the  tenor  of  his 
license."  The  words,  *'on  your  licensed  premises,''  which 
appeared  on  the  printed  form  of  information,  were  purposely 
struck  out  by  the  magistrates'  clerk,  at  the  instance  of  the 
police,  when  the  information  was  laid.    A  summons  following  the 

(a)  Reported  (jtx  rel.)  by  John  Rose,  Esq.,  Barrister-at-Law. 
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J^wi.        words   of    the  information   was  issued^  to  which  the   pnblioan 
JjKms.      appeared.     On  the  hearing  of  the  information,  the  prisoner  swore 

that  there  was  no  gambling  for  quarts  of  ale  at  the  time  and 

1872.       place  alleged  by  the  police.     The  pablican  was  convicted,  and  the 
PentfTv—    prisoner  committed  for  perjury. 
Jurisdiction—      The  above  facts  having  been  proved  in  evidence,  but  the  pub- 
EvideHce.     Hcan's  license  not  having  been  produced, 

/.  0.  Oriffits,  for  the  prisoner. — ^There  was  no  evidence  of 
any  offence  having  been  committed  for  the  justices  to  inquire 
into.  The  information  disclosed  none,  for  it  is  not  any  offence 
to  game  or  permit  gaming  in  private  premises;  and  it  was 
not  alleged  in  the  information,  nor  was  it  attempted  to  be  proved, 
that  the  shed  formed  part  of  the  licensed  premises.  The  justices 
had  no  jurisdiction  to  convict  the  publican,  and  here  there  is 
not  proof  of  any  jurisdiction  in  them  to  convict  him.  In  the 
absence  of  the  license,  it  does  not  even  appear  that  the  person 
charged  before  the  justices  was  a  licensed  person,  nor  whether  the 
shed  formed  part  of  the  licensed  premises ;  nor  does  it  appear 
that  anything  was  done  contrary  to  the  tenor  of  it,  for  its  terms 
and  conditions  cannot  be  proved  otherwise  than  by  its  produc- 
tion while  it  is  in  existence.  Besides  this,  in  the  absence  of  the 
license  and  without  knowing  its  tenor,  it  is  not  possible  to 
determine  whether  what  the  prisoner  said  was  material  to  the 
issue  before  the  justices.  If  the  shed  was  not  part  of  the  pre- 
mises, the  evidence  of  the  prisoner  as  to  what  took  place  there 
was  immaterial. 
Bosanquet  replied. 

Bylbs,  J. — I  do  not  think  the  prisoner  can  be  convicted  of 
perjury.  To  constitute  perjury  the  evidence  upon  which  it  is 
assigned  must  be  material  to  an  issue  raised  in  judicial 
proceedings  before  a  court  of  competent  jurisdiction.  I  am  of 
opinion  that  the  justices  had  no  jurisdiction  to  deal  with  the 
charge  against  the  person  summoned  before  them,  in  the  absence 
of  proof  that  he  was  duly  licensed  to  sell  excisable  liquors  by 
retail. 

Verdict  Not  Ouilty. 

Attorney  for  prosecution,  Lovell,  of  Deddington. 
Attorneys  for  prisoner,  Risley  and  Stoker,  London. 


Stapfobd  Lent  Assizes. 

(Before  Mr.  Baron  Cleasbt.) 

Reg.  V,  John  Willis. 


The  prisoner  was  indicted  for  perjury   at   a  petty  sessions  at 
Barton-on-Trent,   on   hearing   of   an   information    against   Ann 
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Jones^  the   keeper   of  a  beer-house,  for  knowingly   permitting        Kbo. 

drunkenness  on  her  premises,  contrary  to  the  tenor  of  her  license.      w,!^j, 

Bosanquet,  for  the  prosecution.  ' 

jff.  D.  Qreene,  for  the  prisoner.  1872. 

The  information  and  summons  having  been  proved,  the  Clerk     ^  T- 

to  the  Magistrates  was  called  to  prove  the  evidence  given  by  the  jurisdiction' 

prisoner.  Evidence. 

Oreene  submitted  that  as  the  license  to  the  beerhouse-keeper 
was  not  produced,  there  was  no  proof  of  the  justices'  jurisdiction. 
If  the  beer-house  was  not  licensed  there  could  be  no  offence  as  to 
which  the  justices  could  inquire. 

Boscmquet, — The  justices  had  jurisdiction  to  hold  the  inquiry, 
because  the  information  charged  an  offence  which  they  had 
authority  to  try.  It  may  be  that  proof  of  the  license  was  neces- 
sary to  establish  the  charge  before  the  justices,  but  its  absence 
would  only  be  a  ground  for  their  dismissing  the  complaint,  and 
would  not  prevent  their  having  jurisdiction.  If  they  had  no 
jurisdiction,  how  could  they  inquire  whether  there  was  a  license  ? 

Oreene,  in  reply. 

Clbasby,  B.  (after  consulting  Mr.  Justice  Byles). — I  am  of 
opinion  that  it  is  noli  sufficient. to  show  a  general  jurisdiction  in 
the  justices  to  inquire  into  such  a  charge  as  is  laid  in  the  infor- 
mation, but  they  must  have  jurisdiction  in  the  particular  case. 
If  there  was  no  licence  there  could  be  no  offence,  and  ttierefore 
no  jurisdiction.  The  license  is  not  produced,  and  De  non 
apparentibus  et  de  non  existentibua  eadem  est  ratio.  I  shall  there- 
fore direct  the  jury  to  return  a  verdict  of 

Not  Ghudlty, 

Attorney  for  prosecution,  Hand,  Stafford. 
Attorney  for  prisoner,  Wilson,  Burton-upon-Trent. 
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NOETHERN  CIRCUIT. 

Lancaster,   March  8,  1872. 

(Before  Mr.  Justice  Mblloe.) 

Reg.  V,  HoLDBN.(a) 

Perjury — Materiality. 

Tlve  lyrlsoner  was  indicted  for  perjury  committed  by  him  on  the 
hearing  of  a  summons j  which  lie  had  taken  out  against  tlie  prose- 
cutor before  the  justices  at  petty  sessions,  for  using  language 
calculated  to  incite  him  to  commit  a  breach  of  the  peace.  The 
language  used  by  the  prosecutor  was  in  consequence  of  tJie 
prisoner,  as  the  prosecutor  alleged,  having  kicked  and  struck  a 
horse,  and  several  witnesses  were  called  who  proved  this.  The 
prisoner's  attention  was  tlien  called  to  what  the  witnesses  had 
said,  cmd  he  was  asked  on  cross-examination  whether  it  was  true  ; 
he,  however,  denied  that  he  had  ever  kicked  or  struck  the  horse, 
and  the  justices  thereupon  corrmdtted  him  for  trial  for  perjury . 

Held,  that  no  perjury  could  be  assigned,  as  the  statement  by  the 
prisoner  that  he  hcuJ  "never  kicked  or  struck  the  horse  was  merely 
collateral, 

THE  prisoner,  Luke  Holden,  was  indicted  for  perjury  com- 
mitted by  him  at  the  hearing  of  a  summons  before  the 
justices  at  petty  sessions,  taken  out  by  him  against  the  prose- 
cutor for  using  language  calculated  to  incite  him  to  commit  a 
breach  of  the  peace. 

Hawthorne  was  for  the  prosecution. 

The  prisoner  was  not  defended. 

The  prisoner,  in  the  month  of  December  last,  took  out  a 
summons  against  the  prosecutor  before  the  justices  at  petty 
sessions,  at  Colne,  in  the  county  of  Lancaster,  for  using  language 
calculated  to  incite  him  to  commit  a  breach  of  the  peace. 

From  the  evidence  it  appeared  that  on  the  24th  of  December, 
1871,  the  prisoner,  who  lived  at  Colne,  and  who  was  a  saddler  by 
trade,  was  removing  his  goods  ft*om  his  shop,  and  had  hired  a 
horse  and  cart  for  that  pui'pose ;  as  he  was  standing  on  the  top  of 
the  cart  arranging  the  goods  the  horse  moved  slightly,  which  so 

(a)  Reported  by  H.  F.  Thurlow,  Esq.,  Barriater-nt'Law. 
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enraged  him  that  he  jamped  o£P  the  cart  and  kicked  the  horse        Baa, 
and  struck  it  about  the  head.     The  prosecutor,  whose  shop  was      „  ^' 
just  opposite,  was  standing  at  his  door,  and  seeing  the  prisoner       _ 
act  thus  he  shouted  out  to  him,  ^^That  is  nice  conduct  for  a        1872. 
religious  man !     K  there  was  a  society  for  the  prevention  of  cruelty     „"": — _ 
to  animals   I  would   summon  you.'^   Whereupon   the   prisoner  M^^iaUty, 
replied,  ^'If  you  don't  go  into  your  own  house  I  will  do  the  same  to 
you."     The  prosecutor  then  retorted  in  these  words:  '^Thou  can't ; 
thou  art  a  squinting,  lying  devil.''     Next  day  the  prisoner  laid  an 
information  against  the  prosecutor  for  using  language  calculated 
to  incite  him  to  commit  a  breach  of  the  peace ;  the  justices  heard 
the  case  and  eventually  dismissed  the  charge  against  the  prose- 
cutor.    During  the  case,  several  witnesses  were  called  who  proved 
that  they  saw  the  prisoner  kick  and  strike  the  horse,  but  the 
prisoner  in  cross-examination  distinctly  swore  he  had  not  done 
anything  of  the  kind ;  the  magistrates  thereupon  committed  the 
prisoner  to  the  assizes  for  having  committed  wilful  and  corrupt 
perjury,  inasmuch  as  he  had  distinctly  sworn  that  he  had  never 
kicked  or  struck  the  horse,  whereas  several  witnesses  had  con- 
clusively proved  that  he  had. 

After  the  case  for  the  prosecution  had  been  opened, 
Mellob,  J.,  said  he  doubted  whether  perjury  could  be  assigned 
on  the  statement  made  by  the  prisoner  that  he  had  never  kicked 
or  struck  the  horse,  as  he  did  not  think  the  words  were  material 
to  the  issue. 

Hawthorne  said  that  as  it  went  to  the  credit  of  the  witness  it 
was  material. 

Mellob,  J.,  said  that  he  thought  the  statement  by  the  prisoner 
was  only  collateral  to  the  issue ;  he  would,  however,  consult  Mr. 
Justice  Lush.  This  he  did,  and,  on  his  return  into  court,  he  said: 
''My  brother  Lush  and  I  have  considered  this  case;  and  we  are 
of  opinion  that  there  can  be  no  assignment  of  perjury  \  the  words 
used  were  merely  collateral  to  the  issue  then  before  the  court.  I 
may  also  say  that  we  entertain  no  doubt  about  it. 

Not  guilty. 
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NORTHERN  CIRCUIT. 

Manchester,  March  21,  1872. 

(Before  Mr.  Justice  Lush.) 

Reg.  v.  Steele. (a) 

Evidence — Dyifig  declaration — Previous  statement  assented 

to  by  deceased  when  dying. 

A  statement  made  hy  deceased,  under  circumstances  which  would 
not  render  it  admissible  OjS  a  dying  declaration^  becomes  admissible 
if  repeated  in  his  presence  and  at  his  request  by  the  person  to 
whom  it  was  previously  made,  and  if  assented  to  by  deceased, 
{presuming  that  he  is  then  in  such  a  state  that  if  he  had  m^ade  a 
statement  it  would  have  been  admissible  as  a  dying  declaration). 

HANNAH  STEELE  was  indicted  for  the  murder  of  Andrew 
Harris,  at  Manchester,  on  the  10th  of  January,  1872. 

Hopwood  and  Addison  were  for  the  prosecution. 

Torr,  Q.C.,  and  Thurlow,  were  for  the  defence. 

The  deceased  was  a  doctor  in  the  Manchester  workhouse,  and 
the  prisoner  was  a  nurse  there ;  they  both  had  apartments  in  the 
workhouse.  The  case  for  the  prosecution  was,  that  on  the  morn- 
ing of  the  10th  of  January  the  prisoner  had  gone  into  the  sitting- 
room  of  deceased  before  he  had  left  his  bed-room,  and  had  put 
some  atrophine,  a  very  deadly  poison^  into  his  milk  jug;  that 
deceased  had  taken  the  milk  with  his  tea  at  breakfast,  and  that 
shortly  afterwards  he  complained  of  being  unwell^  and  that, 
in  spite  of  every  eflFort  to  save  him,  he  became  comatose 
about  two  p.m.,  and  died  that  evening.  It  ^as  admitted  by  the 
defence  that  he  died  firom  the  results  of  atrophine,  and  that  he 
must  have  taken  the  atrophine  in  the  milk.  The  real  question 
was,  as  to  whether  the  prisoner  put  it  in  the  milk.  There  was 
nothing  unusual  in  the  fact  of  her  going  to  deceased's  room  in 
the  morning,  as  it  was  her  duty  to  report  to  him  any  fresh  cases 
that  might  have  come  in  during  the  night ;  but  in  consequence 
of  a  conversation,  when  the  prisoner  was  not  present,  which  took 

(a)  Reported  by  H.  F.  Thoblow,  Esq.,  Barrister-at-Law. 
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place  between  Dr.  Patchett^  Dr.  Westmoreland^  and  deceased^  Rn. 
in  which  he  commnnicated  to  them  his  suspicions  that  it  was  the  ^^J^ 
prisoner  who  had  poisoned  him^  she  was  arrested^  and  the  follow- 
ing evidence  was  given.  Atrophine  was  given  to  the  nurses  by  1872. 
the  doctors  for  the  use  of  patients  suflTering  &om  an  affection  of  „  'Z — 
the  eyes.     The  first  witness,  •  DifiTig 

Margaret  Lythgoe,  said:  I  was  servant  to  deceased.  On  the  10th  Dedaratian. 
of  January  last,  at  half-past  eight  in  the  morning,  I  put  the  milk 
into  a  cream  jug,  placed  it  with  the  other  things  on  a  tray,  and 
took  it  into  deceased's  room.  As  I  was  coming  out  of  the  room  I 
met  the  prisoner,  who  was  goiag  towards  deceased's  room.  About 
half-past  nine  deceased's  bell  rang  and  I  went  to  his  room,  and 
found  him  at  breakfast ;  he  complained  that  something  was 
wrong  with  the  milk.  I  tasted  it  and  it  was  very  bitter.  I  soon 
afterwards  became  very  ill. 

Cross-examined :  It  was  Mrs.  Steele's  duty  to  go  to  deceased's 
room  about  the  time  I  saw  her  go. 

Inspector  Henderson  was  then  called. — I  arrested  the  prisoner 
on  the  10th  of  January  at  the  workhouse,  and  said  to  her,  "  I 
must  take  you  into  custody  for  having  administered  a  noxious 
drug  to  Mr.  Harris  this  morning.  It  is  a  very  serious  charge, 
and  my  advice  to  you  is  to  say  nothing  at  all."  She  replied,  "  I 
have  nothing  to  conceal ;  I  was  in  Mr.  Harris's  room  this  morn- 
ing and  saw  him;  I  went  to  talk  to  him  about  some  lunatic 
paupers  to  see  if  they  were  ready."  I  then  said  that  it  was  in 
consequence  of  a  statement  made  by  Mr.  Harris  before  his  death 
that  she  was  to  be  taken  into  custody.  She  said,  "  He  must  be  a 
bad  man  to  say  anything  of  that  kind  about  me." 

Evidence  was  also  given  by  the  prosecution  to  prove  that  prisoner 
had  a  spite  against  deceased,  and  that  she  had  endeavoured  to  fix 
the  charge  of  poisoning  the  deceased  upon  another  woman. 

William  Patchett  said:  I  am  assistant  surgeon  at  the  Man- 
chester Workhouse.  I  went  to  see  the  deceased  about  half-past 
eleven  o'clock  upon  the  morning  in  question.  He  complained  of 
burning  pain  and  dryness  in  his  throat,  and  other  symptoms  of 
poisoning  by  atrophine.  He  then  made  a  statement  to  me.  I 
wished  to  give  him  an  emetic,  but  he  refused.  He  said  it  was 
too  late,  the  poison  was  absorbed.  I  eventually  gave  him  two, 
the  latter  of  which  took  effect.  Mr.  Westmoreland  came  into 
the  room  about  one  o'clock.  Deceased  was  in  a  dying  state, 
and  he  knew  he  was  dying.  When  Mr.  Westmoreland  came  in, 
deceased  said  to  him,  '^  Joe,  I  am  poisoned ;"  and  in  a  minute  or 
two  afterwards  he  said,  "  Joe,  I  am  dying."  Mr.  Westmoreland 
said,  '*  Oh,  nonsense."  Deceased  repUed,  "  But  I  am."  I  then 
said,  "  Do  you. suspect  any  one  ?"  and  deceased  turned  to  me  and 
said,  ''  Tell  him,  Patchett ;"  and  I  then  made  a  statement  to  Mr. 
Westmoreland.  Deceased  understood  all  that  was  said,  and  was 
perfectly  conscious. 

Torr,  Q.C.,  objected  to  the  statement  made  by  deceased  to 
Pachett  being  given  in  evidence. 
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Rw  Lush,  J. — The  only  qaestion  for  me  is  whether  the  man  then 

«_^  thouffht  that  he  was  about  to  appear  in  the  presence  of  his  Maker, 

and  that  death  was  unminent. 

1872.  T(yrT,  Q.C. — The  statement  to  be  admissible  as  evidence  in  a 

E  ^dm  court  of  justice,  must  be  made  either  under  the  sanction  of  an  oath 
Dying  '  ^^  under  the  sanction  of  an  impression  by  the  man  that  he  was 
Declaration,  dying ;  and  what  he  then  says  must  be  a  saying  of  his  own,  and 
not  something  said  by  another  in  his  presence  to  which  he  merely 
gives  assent.  There  is  no  case  which  has  ever  gone  so  far  as 
that.  The  statement  which  he  made  to  Dr.  Patchett  at  half-past 
eleven  was  not  a  dying  declaration ;  it  could  not  be  received  as 
evidence;  therefore,  as  this  statement  which  the  prosecution 
wants  to  put  in  is  really  the  same,  it  cannot  consequently  be 
received.  The  deceased  may  have  assented  when  Dr.  Patchett 
repeated  the  conversation  to  Dr.  Westmoreland,  but  the  very  fact 
of  deceased  saying,  ^^TeU  him,  Patchett,'^  shows  that  he  was 
then  unfit  himself  to  make  a  statement ;  and  it  is  quite  possible 
that  he  might  have  desired  to  correct  the  statement,  when  repeated, 
but  was  too  ill  to  do  so,  and  thus  he  assented  to  it.  It  must  be 
remembered  that  when  he  assented  it  was  at  one  o'clock,  an  hour 
and  a  half  after  he  himself  had  made  the  statement. 

Lush,  J. — I  do  not  agree  with  you  there.  I  am  not  aware  .of 
any  such  distinction  as  that  where  a  man  knows  he  has  made  a 
statement  a  short  time  before,  and,  instead  of  repeating  it  over 
again,  he  tells  another  to  repeat  it.  It  is  equivalent  to  saying  it 
himself.  I  will,  however,  consult  my  brother  Mellor  upon  the 
point. 

His  Lordship  then  left  the  court,  and  on  his  return,  said :  I 
have  consulted  my  brother  Mellor,  and  we  are  both  of  opinion 
that  the  statement  is  admissible. 

Mr.  Patchett  was  then  recalled,  and  said :  I  repeated  to  Mr. 
Westmoreland  what  deceased  had  told  me  in  the  morning  about 
half-past  eleven  o'clock.  I  said  that  when  I  went  into  deceased's 
room  defendant  said  to  me,  '^  Patchett,  my  dear  fellow,  I  am 
poisoned,  they  have  put  something  into  my  milk.''  I  said, 
"  Where  is  the  milk  ?"  He  said,  ^^  The  servant  has  thrown  it 
away."  I  said,  "  Who  do  you  think  has  done  it  ?"  He  said, 
"  Mrs.  Steele,  I  believe."  He  then  went  on  to  say,  *'  Ajs  I  was 
washing  in  my  bedroom  this  morning  I  heard  some  one  in  my 
sitting  room."  I  opene.d  the  bedroom  door  and  saw  Mrs.  Steele 
standing  there.  He  then  pointed  to  a  'small  bottle  on  the  mantle- 
piece,  and  said,  "  I  found  this  bottle  there  this  morning.  It  was 
not  there  the  night  before,  and  the  liquid  in  it  smells  like  the 
milk.  I  sent  a  similar  bottle  to  it  to  Mrs.  Steele  the  night  before 
containing  a  draught."  After  I  had  repeatc^d  this  to  Mr. 
Westmoreland,  deceased  said,  "  Yes,  that's  it ;  it's  her." 

Nid  Guilty. 
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KENT  SUMMMER  ASSIZES,  1872. 

Maidstone  Ceown  Couet. 

MoflTch. 

(Before  Lord  Chief  Justice  Cockbuen.) 

« 
Beg.  v.  English,  (a) 

False  pretences — Evidence — Effect  of  pretences. 

On  an  indictment  for  inducing  the  prosecutor,  by  means  of  false 
pretences,  to  enter  into  an  agreement  to  take  a  field  for  the  purpose 
of  brick  making,  in  the  belief  that  the  soil  of  the  field  was  fii  to 
make  bricks,  whereas  it  was  not,  he  being  himself  a  brickmalcer, 
and  having  inspected  the  fisld  and  examdned  the  soil : 

Held  that,  nevertheless,  if  he  had  been  induced  to  take  the  fisld  by 

false   and  fraudulent  representations  by  tlie  defendant  of  the 

specific  matters  of  fact  relating  to  the  quality  and  character  of 

the  soil,  as,  for  instance,  that  he  had  himself  made  good  bricks 

therefrom,  the  indictment  would  be  sxhstained : 

Held,  also,  that  it  would  be  sufficient  if  he  was  partly  and  mate- 
rially, though  not  entirely,  influenced  by  the  false  pretences, 

FALSE  PRETENCES.  The  indictment '  contained  nine 
coants^  most  of  them  for  inducing  the  prosecator  (one 
Bawden),  by  means  of  false  pretences^  to  enter  into  an  agreement 
to  take  a  brick  field  for  the  purpose  of  making  bricks.  The  first 
coant  alleged  that  the  said  English  entered  into  negotiation  with 
Bawden  for  the  Istting  by  the  said  English  and  the  hiring  by  the 
said  Bawden  of  a  certain  field  belonging  to  English^  and  referred 
to  as  '^  the  ten  acre  field,?  and  that  English,  intending  to  cheat 
and  de&aud,  on  the  16th  September,  1868,  did  unlawfully, 
knowingly,  and  designedly,  falsely  pretend  to  the  said  Bawden 
that  the  said  field  then  was  a  good  and  profitable  brick  field,  that 
the  said  English  had  made  a  profit  of  400Z.  upon  a  certain  clump 
of  bricks  then  standing  in  the  said  field,  and  which  had  all  been 
made  from  the  earth  of  the  said  field  mixed  with  marsh  mud. 
That  one  Benthall,  who  was  then  upon  the  said  field,  was  then 
willing  and  desirous  to  hire  the  said  field  from  him  the  said 

(a)  Reported  by  W.  F.  Fi!fL4B0!r,  E^q.,  Barrister- it- Law. 
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English.  That  the  earth  of  the  said  field^  when  mixed  with 
marsh  mud^  was  then  capable  of  yielding  bricks  as  good  as  those 
in  the  said  clump^  and  that  he  the  said  English  had  then  recently 
been  carrying  on  a  profitable  business  by  the  manufacture  of 
bricks  from  the  earth  of  the  said  fields  mixed  with  marsh  mud. 
By  means  of  which  said  false  pretences  the  said  English  did  then 
and  there,  with  intent  to  defraud,  unlawfully,  knowingly,  and 
fraudulently  obtain  of  and  from  the  said  Bawden,  a  certain 
valuable  security,  to  wit^  an  agreement  signed  by  the  said  Bawden, 
in  the  words  and  figures  following,  that  is  to  say  (setting  out  an 
agreement  by  English  to  give  a  lease  of  the  brick-field,  and  by 
Bawden  to  accept  the  same,  with  all  usual  covenants  for  brick- 
field, machinery,  and  plant),  the  machinery  and  plant  at  the  yearly 
rent  of  lOOZ.,  and  5Z.  per  acre  surface  rent,  and  is.  3d.  per 
thousand  for  all  bricks  moulded,  four  millions  to  be  made 
each  year  or  paid  for,  and  as  many  more  at  1^.  3d.  per  thousand 
as  Bawden  chooses ;  the  rent  to  be  paid  quarterly,  commencing 
on  the  29th  September,  1868,  Bawden  taking  possession  at  once; 
the  term  to  be  seven  years.  Whereas,  in  truth  and  in  fact,  the 
said  field  was  not  then  a  good  or  profitable  brick-field.  And, 
whereas,  in  truth  and  fact,  the  said  English  had  not  made  a  profit 
of  4002.,  as  he  so  falsely  pretended  as  aforesaid  upon  the  said 
clump  of  bricks  then  standing  and  being  in  the  said  field.  And, 
whereas,  the  said  bricks  in  the  said  clump  of  bricks  standing  in 
the  said  field  had  not  been  all  made  from  the  earth  of  the  said 
field  mixed  with  marsh  mud.  And,  whereas,  the  said  Benthall, 
who  was  upon  the  said  field  when  the  said  English  so  falsely 
pretended  as  aforesaid,  was  not  then  willing  or  desirous  to  hire 
the  said  field  from  him  the  said  English,  and  whereas  the  earth 
of  the  said  field,  when  mixed  with  marsh  mud,  was  not  then,  as 
the  said  English  knew,  capable  of  yielding  bricks  as  good  as  those 
in  the  said  clump.  And,  whereas,  the  said  English  had  not  then 
recently  been  carrying  on  a  profitable  business  by  the  manufac- 
ture of  bricks  from  the  earth  of  the  said  field,  mixed  with  marsh 
mud,  as  he  so  falsely  pretended  as  aforesaid.  Other  counts  stated 
the  charge  substantially  in  the  same  way. 

if.  Ohambers,  Prentice^  and  Willis,  for  the  prosecution. 

Parry,  Serjt.,  Sleigh,  and  Joyce,  for  the  defence. 

The  prosecutor  was  a  brickmaker,  and  in  consequence  of  an 
advertisement  issued  by  the  defendant  went  down  to  see  the 
field,  and  was  shown  over  it,  and  inspected  the  earth  and  soil  of 
the  field,  and  also  examined  a  clump  of  bricks  upon  the  field,  said 
to  have  been  made  out  of  the  earth  and  soil  of  the  field ;  but 
evidence  was  given  of  the  specific  false  pretences  alleged,  and  he 
swore  he  was  induced  by  means  of  these  representations,  and  in 
the  belief  that  they  were  true,  to  enter  into  the  agreement. 
And  evidence  was  given  also  to  show  that  they  were  to  the 
knowledge  of  the  defendant  false,  and  intended  to  deceive  and 
defraud.  It  was  further  sworn  by  the  prosecutor  and  his 
witnesses  that  the  bricks  shown  to  him  as  made  from  the  soil  of 
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the  field  had  in  fact  been  made  from  other  earthy  as  known  to  the 
defendant. 

The  case  had  been  previously  tried  before  Bramwell,  B.,  when 
the  jury  were  discharged. 

At  the  close  of  the  case^ 

CocKBUEN,  0.  J.  (Bramwell,  B.,  having  previously  directed  the 
jury  in  the  same  way). — There  is  a  case  for  the  jury  on  the 
counts  which  charge  that  the  prosecutor^  by  means  of  the  false 
pretences,  was  induced  to  enter  into  the  agreement.  The  jury 
must  be  satisfied,  however,  not  only  that  the  pretences  were  false 
and  fraudulent,  but  that  the  prosecutor  was  induced  by  means  of 
them  to  enter  into  the  agreement.  The  prosecutor,  it  is  true, 
was  a  brickmaker,  and  examined  the  soil  of  the  .field ;  but  the 
charge  is  that  false  and  fraudulent  representations  were  made  to 
him  of  specific  matters  of  fact  which  would  be  material  in 
influencing  his  judgment ;  and  if  that  were  so,  the  indictment 
would  be  sustained. 

The  jury,  after  long  consideration,  said  that  they  found  the 
pretences  false  and  fraudulent,  but  that  the  prosecutor  was  not 
influenced  solely  by  means  of  the  pretences. 

CocKBURN,  C.  J. — ^That  finding  is  not  suflScient.  Was  he 
partly  influenced  by  them  ?  that  is,  did  they  materially  afiect  his 
judgment  ? 

The  jury  said  they  did ;  they  turned  the  balance,  so  to  speak, 
in  his  mind. 

CocKBUEN,  C.  J. — Then  that  is  sufficient  to  sustain  the  indict- 
ment, and  a  verdict  must  be  entered  of 

Ouilty.{a) 

(a)  A  point  was  resenred,  whether  the  agreement,  being  for  seven  years  and  not 
vnder  seal,  could  be  described  as  a  valaable  security. 
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April  3, 1872. 

(Before  Mr.  Justice  Quain.) 

Big.  v.  Hillah.  {a) 

Bcmkruptcy — Evidence — Banhrupfs  depositions. 

The  Bankruptcy  Act,  1869,  is  so  far  am/dogovs  to  the  Bankruptcy 
Act,  1849,  that  the  Courts  of  Bankruptcy  have  power  to  compel 
ba/nhrupts  to  give  a/nswers  to  questions  criminatvng  the^nselves, 
and,  therefore,  on  the  a/uthority  of  Reg.  v.  Scott  (7  Oox  0.  0. 
164),  su^h  answers  a/re  admiissible  in  evidence  agoA/nst  the  ha/nk- 
rupt  in  a  criminal  prosecution. 

THE  prisoner,  Joseph  Garside  Hillam,  was  indicted  for  various 
offences  against  the  Debtors  Act,  1869,  and,  amongst  others, 
in  the  following  count : — 

5.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  Joseph  Gk^rside  Hillam  was,  on  the  26th  day 
of  May,  1871,  duly  adjudged  bankrupt,  and  within  four  months 
next  before  the  presentation  of  the  bankruptcy  petition  against 
him,  he,  being  a  trader,  disposed  of,  otherwise  than  in  the 
ordinary  way  of  his  trade,  certain  property  which  he  had  before 
then  obtained  on  credit,  and  had  not  paid  for,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against,  &c. 

It  was  proved  that  the  prisoner  had  been  duly  adjudicated 
bankrupt ;  and,  for  the  purpose  of  proving  the  offence  charged,  it 
was  proposed  to  put  in  the  deposition  of  the  bankrupt  taken 
before  the  County  Court  of  Bradford,  in  which  the  bankruptcy 
proceedings  had  taken  place.  It  was  proved  that  the  prisoner 
had,  in  pursuance  of  an  application  made  by  the  trustee,  been 
summoned,  and  had  appeared  before  the  county  court ;  and  that 
he  had  been  examined  before  the  county  court  judge  by  the 
attorney  conducting  the  bankruptcy  proceedings,  and  that  the 
statement  made  in  the  course  of  that  examination  had  been  taken 
down  in  shorthand  by  a  shorthand  writer  duly  appointed  under 
rule  207  of  the  Bankruptcy  Rules  of  1869.     The  shorthand  writer 

(a)  Reported  by  J.  P.  Aspinall,  Barrister-at-Law. 
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was  called^  and  produced  his  original  shorthand  notes,  and  proved        Bn. 
that  the  transcript,  which  was  upon  the  file  of  the  bankruptcy      vju^'l^ 

proceedings,  and  which  was  duly  sealed  with  the  seal  of  the        

Bradford  County  Court,  was  a  correct  transcript  of  the  statement       1872. 
made  by  the  prisoner  in  his  examination.     The  deposition  was  £j^^~^ 
not  signed  by  the  prisoner.  Eviamx. 

Price,  Q.C.,  and  Mellor,  for  the  Crown,  tendered  the  deposition 
in  evidence. 

Waddy  {WUberforce  with  him),  for  the  prisoner,  objected  to 
the  admissibility  of  the  deposition.  It  is  a  rule  that  no  man  is 
bound  to  criminate  himself,  and  that  which  is  forced  from  him 
cannot  be  given  in  evidence  against  him.  It  was  decided  in 
Reg.  V.  8coU  (7  Coz  C.  C.  164),  under  the  Bankrupt  Law 
Consolidation  Act,  1849  (12  &  13  Vict.  o.  103),  s.  117(a),  that 
a  deposition  made  by  a  bankrupt  could  be  given  in  evidence 
against  him  in  criminal  proceedings.     But  that  section  is  re- 

Sealed,*and  the  common  law  is  now  in  force,  under  which  such 
epositions  are  not  evidence.  That  depositions,  taken  under  the 
Bankruptcy  Act,  1869,  are  not  evidence  in  such  oases  is  clear 
from  sect.  108  of  that  Act,  which  is  the  only  section  which  makes 
depositions  evidence,  and  then  only  when  a  witness  is  dead.  The 
new  Act  differs  also  from  the  old  in  that  the  depositions  are  not 
now  signed,  whereas  under  the  old  Act  they  were  signed  by  the 
bankrupt.  The  sections  of  the  new  Act  under  which  a  bankrupt 
is  examined  by  the  court  are  not  at  all  analogous  to  sect.  117 
of  the  Bankruptcy  Act,  1849,  as  they  do  not  expressly  give  the 
court  power  to  examine  a  bankrupt  with  a  view  to  disclose 
criminal  acts. 

Price,  Q.C.,  contra. — Sect.  108  of  the  Bankruptcy  Act,  1869, 
is  introduced  into  the  Act  for  the  purpose  of  enabling  trustees 
to  bring  actions  in  cases  of  fraudulent  preferences,  dnd  does  not 
apply  to  proceedings  against  a  bankrupt,  as  such  a  provision 
would  be  useless  if  he  were  dead.  Sect.  107  really  governs  the 
admission  of  evidence,  and  that  enacts  that  ^^  any  instrument  or 
copy  of  an  instrument,  affidavit,  or  document,  made  or  used  in 
any  bankruptcy  proceedings  or  other  proceedings  under  this  Act 
may,  if  any  such  instrument  as  aforesaid,  or  copy  of  an  instru- 
ment, appears  to  be  sealed  with  the  seal  of  any  court  having 
jurisdiction,  or  purports  to  be  signed  by  any  judge  having  juris- 
diction in  bankruptcy  under  this  Act,  be  receivable  in  evidence 

(a)  That  seotion  enacted  "•  That  the  eonrt  may  Biimmon  any  bankmpt  before  it, 
whether  such  bankrapt  ehall  hare  obtained  his  oertifioate  or  not;  and  in  case  he  shall 
not  come  at  the  time  appointed  by  the  court,  it  shall  be  lawful  for  the  court,  by 
warrant,  to  authorise  and  direct  any  person  or  persons  the  court  shall  think  fit,  to 
apprehend  and  arrest  such  bankrupt^  and  bring  him  before  the  court ;  and  upon  the 
appearance  of  such  bankrupt,  or  if  such  bankrupt  be  present  at  any  sitting  of  the 
court,  it  shall  be  lawful  for  the  court  to  examine  such  bankrupt  after  he  shall  have 
made  and  signed  the  declaration  contained  in  the  schedule  (W.)  to  this  Act  annexed, 
either  by  word  of  mouth  or  on  interrogatories  in  writing,  touching  all  matters 
relating  to  his  trade,  dealings,  or  estate ;  or  which  may  tend  te  disclose  any  secret 
grant,  conveyance,  or  conceidment  of  his  lands,  tenements,  goods,  money,  or  debts, 
and  to  reduce  his  answers  into  writing,  which  examination  so  reduced  into  writing 
the  said  bankrupt  shall  sign  and  subscribe.** 
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Rao.       ill  aU  legal  proceedings  whatever/^    This  is  an  instrument  duly 

V.  sealed  by  the  court.     The  real  question  is  whether  the  Court  of 

HiLLAM.      Bankruptcy  had  power  to  examine  this  man,  and  to  extract  from 

1872.        him  admissions  as  to  his  criminality.   In  Beg.  y.  Scott  (supra)  the 

judges  held  that  as  the  statute  made  such  a  proceeding  legal,  the 

j^^^'^  evidence  was  admissible.  Power  is  given  to  the  county  courts  to 
examine  bankrupts  by  the  Bankruptcy  Act,  1869,  ss.  19  and  96(a), 
and  these  sections  give  full  power  to  compel  the  answering  of  even 
criminating  questions.  The  principles  laid  down  in  Reg.  v.  Scott 
{fsfwprd)  are  equally  applicable  to  the  present  Act. 

QiTAiN,  J. — ^I  shall  certainly  admit  this  deposition  in  evidence. 
It  is  clearly  an  admission  by  the  prisoner,  and  the  only  question 
is  whether  the  county  court  had  power  to  force  the  prisoner  to 
make  admissions  which  would  criminate  himself.  It  seems  to  me 
that  the  two  statutes  are  analogous.  Sects.  19,  96,  and  97  of  the 
Bankruptcy  Act,  1869,  give  power  to  summon  and  to  examine  the 
bankrupt  as  to  all  matters  concerning  his  affairs,  and,  as  it 
appears  to-  me,  it  is  essential  for  the  administration  of  the 
bankruptcy  laws  that  the  court  should  have  power  to  compel 
answers  to  criminating  questions,  and  these  sections  clearly  give 
such  a  power.  That  proposition  once  established,  the  law  laid 
down  in  Reg.  v.  Scott  applies,  and  these  depositions  are  therefore 
evidence,  and  I  shall  admit  them. 

The  depositions  of  the  bankrupt  were  then  read,  and  from 

(a)  Bankruptcy  Act,  1869,  sect.  19:  '*Th6  bankrapt  shall,  to  the  utmost  of  his 
power,  aid  in  the  realization  of  hitf  property,  and  the  distribution  of  the  proceeds 
amongst  his  creditors.  He  shall  produce  a  statement  of  his  affairs  to  the  first 
meeting  of  creditors,  and  shall  be  publicly  examined  thereon  on  a  day  to  be  named  by 
the  court)  and  subject  to  such  adjourned  public  examination  as  the  court  may  direct. 
He  shall  give  such  inventory  of  his  property,  such  list  of  his  creditors  and  debtors, 
and  of  debts  due  to  and  from  them  respectively,  submit  to  such  examination  in 
respect  of  his  property  or  his  creditors,  attend  such  meetings  of  his  creditors,  wait  at 
such  time  on  the  trustee,  execute  such  powers  of  attorney,  conveyantes,  deeds,  and 
instruments,  and  generally  do  all  such  acts  and  things  in  relation  to  his  property  and 
the  distribution  of  the  proceeds  amongst  his  creditors  as  may  be  reasonably  required 
by  the  trustee,  or  may  be  prescribed  by  rules  of  court,  or  be  directed  by  the  court  by 
any  special  order  or  orders  made  in  reference  to  any  particular  bankruptcy,  or  made 
on  the  occasion  of  any  special  application  by  the  trustee  or  any  ci^tor.  If  the 
bankrupt  wilfully  fail  to  perform  the  duties  imposed  on  him  by  this  section  .... 
he  shall,  in  addition  to  any  other  punishment  to  which  he  may  be  sabject,  be  gpilty 
of  a  contempt  of  court,  and  may  be  punished  accordingly." 

Sect.  96 :  **  The  court  may,  on  the  application  of  the  trustee,  at  any  time  after  an 
order  of  adjudication  has  been  made  against  a  bankrupt,  summon  before  it  the 
bankrupt  or  his  wife,  or  any  person  whatever  known  or  suspected  to  have  in  his 
possession  any  of  the  estate  or  effects  belonging  to  the  bankrupt,  or  supposed  to  be 
indebted  to  the  bankrupt,  or  any  person  whom  Uie  court  may  deem  capable  of  giving 
information  respecting  the  bankrupt,  his  trade,  dealings,  or  property,  and  the  court 
may  require  any  such  person  to  produce  any  documents  in  his  custody  or  power 
relating  to  the  bankrupt,  his  dealings,  or  property ;  and  if  any  person  so  summoned, 
after  having  been  tendered  a  reasonable  sum,  refuses  to  come  before  the  court  at  the 
time  appointed,  or  refuses  to  produce  such  documents,  having  no  lawful  impediment 
made  known  to  the  court  at  the  time  of  its  sitting  and  allowed  by  it,  the  court  may, 
by  warrant  addressed  as  aforesaid,  cause  such  person  to  be  apprehended  and  brought 
up  for  examination." 

Sect  97:  **The  court  may  examine  upon  oath,  either  by  word  of  mouth  or  by 
written  interrogatories,  any  person  bo  brought  before  it  in  manner  aforesaid,  con- 
cerning the  bankrupt,  his  dealings,  or  property." 
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ihem  it  appeared  that  certaiii  transactionfi  of  the  bankrupt  were 
oat  of  the  ordinary  coarse  of  his  business^  and  the  question  was 
left  to  the  jury  whether  they  were  satisfied  or  not  that  the 
prisoner  had  no  intent  to  defraud. 


Heo. 

V. 
HiLLAM. 


1872. 


Verdict,  Ghiilty.     Sentence ,  two  yea/rs  hard  labour.        ^Evldei^ 

Attorneys  for  the  prosecution,  Terry  and  Robinson,  Bradford. 
Attorneys  for  the  prisoner,  Watson  and  Dickons,  Bradford. 


NOBPOLK  CIECUIT. 

Huntingdon  Spring  Assizes,  1872. 
(Before  Lord  Chief  Baron  Kelly.) 

Beg  v.  PAM£NTEB.(a) 

Admission  by  a  prisoner — Letter  written  by  him  and  not  sent  to  its 

destination  rejected. 

The  prisoner  was  taken  into  custody  for  stealing  from  a  dwelling^ 
house,  and  when  in  the  police  station  wrote  two  letters,  one  to  his 
wife  and  the  other  to  a  friend.  The  prisoner  was  told  that  all 
letters  would  be  read  before  being  despatched,  and  the  letter  in 
question  was  detained  and  a  copy  sent  to  its  destination. 

Held,  per  Kelly,  O.B.,  that  the  original  addressed  to  the  prisoner's 
wife  was  not  admissible. 

JAMES  PAMENTEB,  a  police  constable,  was  indicted  for 
stealing  from  a  dwelling-house. 

Oockerell  for  the  prosecution. 

Naylor  and  Oaches  for  the  prisoner. 

Police-constable  Stubbings  produced  three  letters,  written  by 
the  prisoner.  He  deposed  that  when  4n  custody  the  prisoner 
was  told  that  all  letters  written  by  him  would  be  read  before 
going  out  of  the  station.  Prisoner  after  that  caution  asked  the 
witness  to  post  a  letter  unbeknown  to  the  superintendent,  and 
gave  him  three  letters :  one  addressed  to  Mr.  W.  Giles,  police- 
officer,  Parcet,  near  Peterborough;  one  addressed  to  Mr.  W.  D. 
Gkches,  attorney  to  the  prisoner;  and  a  third  addressed  to 
prisoner's  wife. 

(a)  Reported  by  J.  W.  Coopsb,  Esq.,  Barrister-at-Law. 
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Oocherell  proposed  to  pnt  in  the  letters  to  Gilee  and  the 
prisoner's  wife. 

Ncuyhr  objected  to  the  latter  upon  the  ground  that  aa 
prisoner's  wife  was  an  incompetent  witness^  so  the  letter  the 
moment  it  left  the  prisoner  became  the  property  of  the  wife,  and 
Goold  only  be  produced  by  herj  and^  further,  it  was  obtained 
from  the  prisoner  by  a  promise,  he  understanding  that  it  would 
not  be  read. 

Kelly,  C.B. — ^This  letter  is  not  the  same  as  a  statement. 
The  letter  was  not  obtained  under  a  promise,  the  constable  only 
said,  "  I  will  see.'* 

Oaches, — ^That  expression  would  influence  him. 

Kelly,  C.B. — The  first  letter  was  received  without  objection. 
I  do  not  think  there  was  any  undue  influence. 

Naylor, — I  object  merely  to  the  one  addressed  to  the  wife.  It 
was  merely  delivered  to  the  constable  as  agent  to  the  prisoner  to 
put  into  the  post,  and  he  ought  to  have  done  so ;  and  if  he  had, 
it  would  be  clear  that  a  copy  would  not  be  admissible,  for  if  the 
original  reached  the  wife  she  could  not  produce  it,  and  being  in 
existence,  secondary  evidence  would  be  inadmissible. 

Oocherell, — Assuming  the  letter  to  have  been  posted,  I  admit 
the  evidence  would  not  be  admissible ;  but  it  was  never  out  of 
the  hands  of  the  person  whom  the  prisoner  had  made  his  agent, 
and  the  possession  of  the  agent  was  the  possession  of  the 
prisoner. 

Kelly,  C.B.,  upon  consideration,  said,  I  shall  not  receive  in 
evidence  the  letter  addressed  to  the  wife.  I  am  by  no  means 
certain  that  the  objection  is  not  valid. 

The  prisoner,  upon  other  evidence,  was  found 

QuUty, 
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Apnl  27th,  1872. 
(Before  Ejellt^  C.B.^  Willbb^  J.^  Ch^ABBY,  B.,  Gbovb  and 

QUAIN^  JJ.) 

Beg.  V,  Keeye  and  Anotheb.  (a) 

» 

Evidence — Confession — Inducement — Adrmssibility, 


Two  little  boys  were  in  custody  on  suspicion  of  obstructing  a  ra/iU 
way  train,  and  the  mothers  a/nd  a  policema/n  were  also  present. 
One  of  the  boys'  mothers  said  ^'  You  had  better,  as  good  boys, 
tell  the  truth.''  Whereupon,  both  the  boys  confessed.  Upon  the 
trial,  they  were  convicted  upon  evidence  of  that  confession. 

Held,  that  the  evidence  of  confession  was  rightly  received. 

/^ASB  reserved  for  the  opinion  of  this  Court  by  Byles,  J. 

The  prisoners  were  children.  One  was  eight  years  of  age^  and 
the  other  a  little  older.  They  were  convicted  at  the  Worcester 
Assizes  of  an  attempt  to  commit  a  misdemeanour^  by  obstructing 
a  railway  train. 

The  evidence  was  that  Hancock's  mother.  Beeves'  mother,  and 
a  policeman  being  present  after  they  had  been  apprehended  on 
suspicion,  Mrs.  Hancock  said,  ''You  had  better  as  good  boys,  tell 
the  truth ;"  whereupon,  both  the  prisoners  confessed,  and  on  this 
confession  were  both  convicted. 

The  question  for  the  Court  of  Criminal  Appeal  is  whether  the 
confession  was  admissible  against  both  the  prisoners  or  either. 

No  counsel  argued  for  the  prisoners. 

Streeten  for  the  prosecution. — ^The  evidence  of  the  confession 
was  properly  received.  The  inducement  to  the  prisoners  to  tell 
the  truth  was  in  the  nature  of  an  admonition  and  an  exhortation, 
and  was  not  in  the  nature  of  improper  influence  to  procure 
a  confession.  This  case  is  not  so  strong  as  Beg.  v.  Jarvis 
(10  Cox  C.  C.  574),  where  one  of  the  prisoner's  employers 
having  called  the  prisoner  into  his  private  room  said,  "  I  think  it 
right  that  I  should  tell  you  that  besides  being  in  the  presence  of 
my  brother  and  myself,  you  are  in  the  presence  of  two  police 
officers ;  and  I  should  advise  you  that  to  any  questions  that  may 
be  put  to  you,  you  answer  truthfully,  so  that  if  you  have  com- 

(a)  Reported  by  John  TBoxpsoir,  Esq.,  Barrister-at-Law. 
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mitted  a  faalt  yon  may  not  add  to  it  by  stating  what  is  untme ;" 
and  having  shown  a  letter  to  him  which  he  denied  having  written^ 
added^  "  Take  care,  we  know  more  than  yon  think  we  know,'^  and 
the  prisoner  thereupon  made  a  confession  which  was  held  admis- 
sible.    [He  was  then  stopped.] 

Kelly,  C.B. — We  need  not  trouble  you  any  further.  The  cases 
excluding  confessions  on  the  ground  of  unlawful  inducement  have 
gone  too  far  for  the  protection  of  guilt.  The  case  of  Reg.  v. 
Jwrvis  WS&  much  stronger  in  its  circumstances  than  the  present. 
In  that  case  a  good  deal  was  said  by  one  of  the  prosecutors  that 
might  have  operated  on  the  prisoner's  mind,  and  led  him  to  con- 
fess. In  the  present  case,  the  inducement  was  simply  what  a 
mother  would  say  to  her  son  under  the  circumstances. 

The  rest  of  the  Court  concurring. 

Conviction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

ApHl  27,  1872. 

(Before  Kblly,  C.B.,  Willes,  J.,  Cleasbt,  B.,  Geovb  and 

QUAIN,  JJ.) 

Rbo.  V,  W0LLA.8TON.  (a) 

Indecent  assault — Consent. 

A  man  ifiduced  two  youths  above  the  age  of  fourteen  years  to  go 
with  him  in  the  evening  to  an  ovi'Of-the-way  place,  where  they 
mutually  indulged  in  indecent  jpraxdices  (m  each  others'  persons. 
TJie  youths  were  willing  and  absenting  parties  to  what  was  done : 

Held,  that  under  these  circumstances  a  conviction  for  an  indecent 
assault  could  not  be  upheld, 

/~^ ASE  reserved  for  the  opinion  of  this  Court  by  Cockbum,  C.J. 

Thelwall  WoUaston  was  tried  before  me,  at  the  last  Assizes  for 
the  county  of  Sussex,  on  an  indictment  under  the  24  &  25  Vict, 
c.  100,  s.  62,  for  an  indecent  assault  on  one  William  Rickard 
with  intent  to  incite  the  said  WilUam  Rickard  to  commit  an  un- 
natural crime.  There  was  a  similar  count  for  an  assault,  with  the 
like  intent  on  one  Douglas  White. 

There  were  also  (besides  other  counts  which  altogether  failed 

(a)  Reported  by  John  Thompsok,  Esq.,  Barriater-at-Law. 
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on  the  evidence)  counts  for  an  indecent  assault  on  each  of  the  two 
parties  before  named. 

The  facts  did  not  admit  of  dispute.  It  appeared  that  the  de- 
fendant had  induced  two  youths,  William  Kickard  and  Douglas 
White,  by  the  expectation  of  pecuniary  reward,  to  go  out  with  him 
in  the  evening  to  an  out-of-the-way  place,  and  had,  &c.  (The 
facts  showing  the  indecency  practised  were  then  set  out.)  After 
having  passed  some  time  in  the  gratification  of  this  unnatural 
propensity,  he,  without  attempting  or  suggesting  anything  further, 
voluntarily  left,  not  having  been  interrupted  or  become  conscious 
of  being  observed.  It  was  plain  that  the  two  youths  had  accom- 
panied the  defendant  with  a  full  knowledge  of  what  was  about  to 
take  place — this  not  being  the  first  time  that  the  defendant  had 
carried  on  such  practices  with  one  of  them — and  had  been  per- 
fectly willing  and  assenting  parties  to  all  that  had  been  done. 

There  being  thus  no  evidence  to  establish  the  intent  necessary 
to  support  the  counts  framed  on  the  statute,  the  counsel  for  the 
prosecution  very  properly  gave  up  that  part  of  the  case  and  relied 
for  a  conviction  on  the  counts  for  the  indecent  assault.  But  on 
the  part  of  the  defendant  it  was  contended  that,  as  it  was 
admitted  that  the  parties  on  whom  the  alleged  assault  had  been 
made  had  been  consenting  to  all  that  had  been  done  to  them, 
that  which  would  otherwise  have  been  an  assault  became  divested 
of  that  character  ;  that  this  was  not  a  mere  submission,  which,  it 
was  true,  might  not  make  a  touching  of  the  person  less  an  assault, 
but  an  actual  consent,  knowingly  and  intentionally  given,  which 
was  inconsistent  with  the  essential  character  at  law  of  an  assault, 
and  that  in  this  respect  there  could  be  no  difference  in  point 
of  principle  between  an  assault  committed  in  ftirtherance  of  a 
natural  desire,  and  one  committed  in  furtherance  of  a  lust  how- 
ever unnatural  and  detestable. 

In  support  of  the  general  doctrine  that  where  there  is  consent 
there  cannot  be  an  assault  in  point  of  law,  the  case  of  Reg.  v. 
Martin  (2  Moo.  0.  C.  128)  was  referred  to.  The  case  appeared 
to  me  to  be  in  point,  and  on  the  whole  I  was  disposed  to  think 
that  the  contention  of  the  defendant's  counsel  was  well  founded. 
But  as  the  point  had  never  been  decided  in  a  case  like  the 
present,  I  directed  the  jury  to  find  the  defendant  guilty  on  the 
counts  for  indecent  assault,  reserving  for  the  consideration  of  this 
court  whether  upon  the  facts  of  the  case  those  counts  could  be 
upheld.  Upon  this  point  I  now  request  the  opinion  of  the  Court. 
I  admitted  the  defendant  to  bail,  to  come  up  for  judgment,  if 
required,  at  the  next  Sussex  Assizes. 

Parry,  Serjt.  {R.  E.  Webster  with  him)  for  the  prisoner. — The 
conviction  cannot  be  sustained.  The  indictment  is  framed  upon 
the  24  &  25  Vict.  c.  100,  s.  62,  which  enacts  that  whosoever  shall 
be  guilty  of  any  indecent  assault  upon  any  male  person  shall  be 
guilty  of  a  misdemeanour.  There  was  no  evidence  to  support  the 
finding  of  the  jury  on  the  fifth  and  sixth  counts  of  the  indictment, 
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the  counts  for  an  indecent  assault.  The  charge  is  one  at  common 
law^  and  in  substance  for  a  common  assault — the  offence  of  an  in- 
decent assault  being  statutable.  There  is  no  allegation  of  ad 
coitwiune  nocumentuniy  and  no  charge  of  indecent  exposure. 
[WiLLES,  J.  referred  to  Reg.  v  Watson  (2  Oox  0.0.  376),  where 
an  indictment  which  alleged  an  exposure  of  the  person  to  one 
person  only  was  held  bad.]  There  was  nothing  of  the  kind  here 
to  constitute  an  exposure.  [Kblly,  0.  B. — The  only  question  is 
whether  this  can  be  called  an  assault  at  all  ?  What  was  done  was 
done  not  only  with  the  consent  of  the  youths,  but  they  were  will- 
ing participators.  Of  what  age  were  the  youths  ?]  Above  the 
age  of  fourteen.     [He  was  then  stopped  by  the  Court.] 

Barrow,  for  the  prosecution. — The  case  of  Reg,  v.  Martin, 
relied  upon  at  the  trial,  was  no  doubt  a  decision  to  the  effect 
that  an  attempt  to  commit  the  misdemeanour  of  having  carnal 
knowledge  of  a  girl  between  ten  and  twelve  years  old  is  not  an 
assault  if  the  girl  assent.  But  in  such  a  case  it  is  no  offence  in 
law  on  the  part  of  the  girl  to  give  her  consent.  The  old  cases 
establish  that  where  two  people  meet  to  commit  that  which  is  an 
offence  in  the  eye  of  the  law,  consent  is  immaterial.  In  such 
cases  the  indictment  charges  that  each  committed  an  assault  upon 
the  other,  and  that  seems  to  show  that  when  an  indecent  assault 
is  charged  to  which  the  patient  offers  no  opposition  his  consent 
goes  for  nothing,  and  that  the  law  will  not  regard  it :  {Lord 
Avdley's  case,  3  HowelPs  St.  Trials,  402.)  [Willbs,  J. — ^In  an 
action  for  criminal  conversation  the  declaration  alleges  that  the 
defendant  assaulted  the  wife  though  she  was  a  consenting  party.] 
An  indecent  assault  is  an  act  to  which  the  law  will  not  permit  a 
party  to  consent. 

Kelly,  O.B. — ^It  is  clear  that,  upon  the  circumstances  of  the 
case,  there  is  nothing  which  constitutes  an  assault  in  law.  K  any- 
thing is  done  by  one  being  upon  the  person  of  another,  to  make 
the  act  an  assault,  it  must  be  done  without  the  consent  and 
against  the  will  of  the  person  n,pon  whom  it  is  done.  ,Mere 
submission  is  not  consent,  for*  there  may  be  submission  without 
consent,  and  while  the  feelings  are  repugnant  to  the  act  being 
done.  Mere  submission  is  totally  different  from  consent.  But  in 
the  present  case  there  was  actual  participation  by  both  parties  in 
the  act  done,  and  complete  mutuality.  We  should  be  overturn- 
ing all  the  principles  of  law  to  say  that  in  this  case  there  was  any 
assault  in  law.  The  cases  referred  to  in  the  argument  of  the 
counsel  for  the  prosecution  are  founded  on  this,  that  the  law  does 
not  recognise  consent  to  commit  a  felony.  In  this  case  there  is 
nothing  in  the  nature  of  an  exposure  of  the  person  charged  which 
is  within  the  purview  of  the  law.  Anything  of  the  kind  in 
question  done  before  two  or  more  persons  would  have  amounted 
to  an  indecent  exposure,  and  consent  would  have  been  no  defence. 
Consequently,  under  the  circumstances  of  this  case,  the  convic- 
tion must  be  quashed. 

The  rest  of  the  Court  concurring.  Conviction  quashsd. 
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April  27,  1872. 

(Before  Kbllt,  C.B.,  Willbs,  J.,  Cleasby,  B.,  Geovb,  J.,  and 

QUAIK,  J.) 

Rbo.  V,  Beaitmokt. 

Misdemeanor — Bankruptcy — Evident — 82  ^33  Vict,  c,  62,  «.  11. 

A  debtor  whose  affairs  were  liqrddated  by  arrangement,  was  indicted 
under  32  ^  33  Vict.  c.  62,  s.  11,  for  that  he  knowing  that  false 
debts  had  been  proved  tmder  the  Uquidation,  failed  for  the  period 
of  a  month  to  inform  B.,  the  trustee,  thereof 

The  evidence  was  that  the  debtor,  on  ihe  23rd  of  September,  1870, 
filed  his  petition  in  the  county  court,  alleging  that  he  was  unable  to 
poAf  his  debts,  a/nd  tliat  he  was  desirous  of  instituting  proceedings 
for  Uquidation  of  his  affairs  by  arrangement  or  composition  with 
his  creditors  ;  that  on  the  \Oth  of  October,  the  first  meeting  under 
the  petition  was  held,  amd  three  false  debts  proved  with  his  con^ 
nivcmce.  At  the  first  meeting  of  the  creditors,  it  was  resolved 
tliat  a  composition  of  8«.  in  the  pound,  payable  by  instcdments, 
and  to  be  secured,  should  be  accepted,  and  B.  was  appointed 
trustee  in  the  matter.  Onjhe  12th  of  October,  the  Registrar  of  the 
Oou/nPy  Court  certified  that  B.  was  appointed  trustee,  and  was 
declared  to  be  trustee  under  the  liquidation  by  arrangement.  At 
the  second  meeting  of  creditors  on  19th  October,  it  was  resolved 
that  the  debtors^  affairs  should  be  liquidated  by  arrangement,  and 
not  in  bankruptcy  ;  that  the  remuneratio7i  of  the  trustee  {B.)  be 
left  to  a  subsequent  meeting,  a/nd  that  the  trustee  should  pay  the 
moneys  received  by  him  into  tlie  H.  bank : 

Held,  that  upon  the  evidence,  B.  was  proved  to  be  tlie  trustee  under 
tJie  liguidation  by  arrangement,  iiotwitlistatiding  that  at  the  first 
meeting,  lohen  he  was  originally  appointed,  it  was  resolved  to 
accept  a  composition  of  8s,,  and  nothiii^g  was  then  resolved  as  to  a 
liqiiidation  by  arrangement. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Quain. 
Samuel  Beaumont  was  convicted  of  u  misdemeanour  at  the 

(a)  Reported  by  John  TaoMPflON,  Esq.,  Barrister-at-Law. 
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Reg.        Spring  Assizes  for  the  West  Riding  of  the  county  of  York,  holden 

»•  at  Leeds  on  the  2l8t  March,  1872. 

Bbaumont.        rj^^  prisoner  was   indicted  under  the    Debtors'   Act,    1869, 

1872.        sect.    11,  sub-sect.  7,  for  that  he,  knowing  that  '^  certain  false 

-—         debts  had  been  proved  by  certain  persons  under  his  liquidation, 

MiJdm^or  ^^^l^d,  for  the  period  of  a  month,  to  inform  his  trustee  thereof 

^Evidence,   contrary  to  the  statute. 

On  the  23rd  of  September,  1870,  the  prisoner  presented  a  peti- 
tion to  the  County  Court  of  Yorkshire  holden  at  Bradford,  under 
sects.  125  and  126  of  the  Bankruptcy  Act,  1869,  and  in  thq  form 
No.  106  appended  to  the  general  rules  in  bankruptcy  stating  his 
desire  to  institute  proceedings  for  the  liquidation  of  his  affairs  by 
"  arrangement  or  composition  ^'  with  his  creditors. 

The  first  meeting  under  the  said  petition  was  held  on  the  10th 
October,  1870.  The  petitioner  was  present  at  the  meeting.  At 
this  meeting  divers  debts  were  proved  in  the  usual  way  by 
affidavit,  and  amongst  other  debts  three  persons  formerly  work- 
men in  the  employment  of  the  prisoner  proved  debts  to  the 
amount  of  lOZ.,  91.  12^.,  and  8Z.  lOs.  respectively  for  wages  alleged 
to  be  due  to  them  from  the  prisoner.  It  was  -proved  before  me 
that  these  proofs  had  been  obtained  by  the  prisoner  from  the 
workmen  who  were  induced  by  the  prisoner  to  make  them,  the 
prisoner  and  the  deponents  weU  knowing  that  the  amounts  of  the 
debts  sworn  to  in  these  proofs  were  considerably  beyond  what 
was  due  to  the  deponents  respectively. 

In  one  case  only  5^.  8d.  was  due  to  the  'deponent  instead  of 
9/.  12j9.  the  sum  sworn  to  in  his  affidavit. 

It  was  further  proved  that  the  prisoner  furnished  each  of  the 
three  workmen  with  fictitious  particulars  of  the  claims,  and 
directed  them  to  copy  those  particulars  and  send  them  in  to  the 
trustee  when  demanded,  and  this  direction  was  obeyed  by  the 
three  deponents  respectively. 

The  prisoner's  attorney  was  appointed  proxy  by  each  of  the 
deponents  to  vote  for  each  of  them  at  all  meetings  of  creditors. 

At  the  first  meeting  of  creditors  the  following  resolutions  were 
passed  by  the  statutory  majority  : 

1.  That  a  composition  of  8^.  in  the  pound  shall  be  accepted  in 
satisfaction  of  the  debts  due  to  the  creditors  from  the  said  Samuel 
Beaumont. 

2.  That  such  composition  be  payable  as  follows,  by  three  equal 
instalments,  at  four,  eight,  and  twelve  months  from  this  date. 

3.  That  the  said  composition  be  secured  to  the  satisfaction  of 
Messrs.  Isaac  Faulkner  Oates  and  Ephraim  Gibson. 

4.  That  Charles  Joseph  Buckley  be  appointed  trustee  in  the 
matter. 

5.  That  the  second  general  meeting  of  creditors  be  held  at  the 
Royal  Hotel,  in  Cleckheaton. 

On  the  12th  of  October,  1870,  the  registrar  of  the  said  County 
Court  certified  that  the  said  Charles  Joseph  Buckley  had  been 
appointed  trustee,  and  he  was  thereby  declared  to   be  trustee 
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"  under  this  liquidation  by  arrangement/^     The  certificate  was  in        Rmo. 
the  form  namber  121,  appended  to  the  General  Rules  in  Bank-    „     *'• 
ruptcy.  

The  prisoner's  attorney,  as  proxy  for  the  above  three  creditors,  1872. 
voted  for  these  resolutions,  and  these  creditors  were  reckoned  in  „  "; — 
the  majority  m  value.  Misdeme^ 

The  second  meeting  of  creditors  was  held  on  the  19th  October,    —Evidence. 
1870. 

The  petitioner  was  present  at  this  meeting,  and  the  following 
resolutions  were  passed  unanimously : — 

1.  We,  the  undersigned,  being  the  statutory  majority  of  cre- 
ditors assembled  at  the  second  meeting  in  the  above  matter,  duly 
held  at  the  Royal  Hotel,  in  Cleckheaton  aforesaid,  this  19th  of 
October,  1 870,  in  accordance  with  the  provisions  of  the  said  Act, 
do  hereby  resolve  that  the  affairs  of  the  said  S:imuel  Beaumont  be 
liquidated  by  arrangement  and  not  in  bankruptcy. 

2.  That  Messrs.  William  Stead,  Ephraim  Gibson,  and  John 
Rhodes  Cordingly  be  appointed  a  committee  of  inspection. 

3.  That  the  remuneration  of  the  trustee  (Mr.  Charles  Joseph 
Buckley)  be  left  to  a  subsequent  general  meeting. 

4.  That  the  trustee  (Mr.  Charles  Joseph  Buckley),  shall  pay  all 
sums  of  money  on  account  of  the  estate  from  time  to  time  received 
by  him  into  the  Huddersfield  Banking  Company^s  branch  bank  at 
Cleckheaton.  ^ . 

No  debts  were  proved  at  the  sAond  meeting,  but  the  creditors 
voted  at  the  second  meeting  in  respect  of  the  debts  proved  at  the 
first  meeting,  which  proofs  were  on  the  file  of  the  court. 

The  prisoner's  attorney  voted  as  proxy  for  the  above  three 
creditors  at  the  second  meeting  in  the  same  way  as  he  did  at  the 
first. 

There  was  no  fresh  express  appointment  of  a  trustee  at  the 
second  meeting  beyond  what  is  contained  in  the  above  last-men- 
tioned resolution,  nor  was  there  any  fresh  certificate  of  the  regis- 
trar given  after  the  second  meeting  in  respect  of  the  appointment 
of  trustee. 

The  proceedings  of  a  second  meeting  professed  to  be  regulated 
by  rules  282  and  283  of  the  General  Rules  in  Bankruptcy. 

After  the  aecond  meeting  the  trustee,  Charles  Joseph  Buckley, 
proceeded  to  act  as  trustee  under  the  liquidation ;  he  collected 
the  assets,  and  he  had  paid  at  the  time  of  the  trial  a  dividend  of 
4«.  in  the  pound.  He  treated  the  debts  alleged  to  be  due  to  the 
three  above-mentioned  creditors  for  wages  as  preferential  debts, 
and  paid  them  in  full  by  cheque. 

The  said  creditors  immediately  handed  over  the  cheques  to  the 
prisoner,  who  got  them  cashed,  and  then  paid  over  to  the  three 
creditors  the  sums  really  due  to  them,  and  appropriated  the 
rest  of  the  money  to'  his  own  use. 

On  these  facts  it  was  contended  for  the  prisoner  that  he  could 
not  be  convicted  of  an  offence  under  the  Debtors  Act,  1869, 
sect.  11,  sub-sect.  7,  inasmuch  as  the  liquidation  by  composition 
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Ksa.        haying  been  changed  by  the  resolntions  passed  at  the   second 

V.  meeting  into  a  liquidation  by  arrangement,  no  debts  had  been 

B«Auifo«T.    legally  proved  under  the  liquidation  by  arrangement,  nor  had  any 

1872.        trustee  been  legally  appointed  under  that  liquidation }  that  the 

trustee  appointed  on  the   10th  of  October  was  appointed  the 

-^^^^^  trustee  under  the  liquidation  by  composition  only  in  pursuance  of 

"-Evidence.    Rule  279,  and  that  the  powers  and  functions  of  such  a  trustee  are 

entirely  different  from  those  of  a  trustee  duly  appointed  under 

a  liquidation  by  arrangement,  according  to  the  provisions   of 

sect.  125,  sub-sects.  1,  5,  and  7,  of  the  Bankrupt  Act,  1869. 

On  the  other  hand,  it  was  contended  by  the  counsel  for  the 
prosecution  that  the  liquidation,  though  changed  at  the  second 
meeting  from  a  liquidation  by  composition  into  a  liquidation  by 
arrangement,  in  pursuance  of  Rule  283,  continued  to  be  in  effect 
the  same  liquidation,  and  that  the  creditors  who  voted  at  the 
second  meeting  were  entitled  to  vote  in  respect  of  their  debts 
proved  at  the  first  meeting,  and  were  not  under  the  necessity  of 
proving  those  debts  a  second  time,  and  that  the  trustee  appointed 
at  the  first  meeting  became  the  trustee  under  the  resolution 
passed  at  the  second  meeting,  and  was  impliedly,  if  not  expressly, 
recognised  as  such  trustee  under  those  resolutions,  and  that  the 
petitioner  having  been  present  at  the  said  meeting,  and  having 
used  by  his  attorney  the  proofs  of  debts  made  at  the  first  meeting, 
could  not  object  that  the  proceedings  at  the  second  meeting  were 
irregular  in  that  respect. 

The  jury  convicted  the  prisoner  of  knowing  that  the  above 
three  false  debts  had  been  proved  under  the  liquidation,  and  that 
he  failed  for  the  period  of  a  month  to  inform  the  trustee  thereof. 

I  reserved  for  the  opinion  of  this  Court  the  question  whether, 
on  the  above  facts,  the  prisoner  could  be  convicted  of  the  offence 
charged  against  him. 

Copies  of  the  petition  of  the  proceedings  at  both  meetings  of 
creditors,  and  of  the  certificate  of  the  registrar  of  the  appoint- 
ment of  the  trustee  as  entered  on  the  file  of  the  Court  as  below, 
were  annexed  to  the  case. 

"The  Bankruptcy  Act,  1869. — In  the  County  Court  of  York- 
shire holden  at  Bradford. — The  humble  petition  of  Samuel 
Beaumont,  of  Cleckheaton,  in  the  county  of  York,  machine 
maker. 

"  Showeth. — ^That  your  petitioner  alleges  that  he  is  unable  to 
pay  his  debts,  and  is  desirous  of  instituting  proceedings  for 
liquidation  of  his  affairs  by  arrangement  or  composition  with  his 
creditors,  and  hereby  submits  to  the  jurisdiction  of  this  Court  in 
the  manner  of  such  proceedings,  and  that  your  petitioner  estimates 
the  amount  of  the  debts  owing  by  him  to  his  creditors  at  2500Z. 

"That  your  petitioner  does  not  reside  or  carry  on  business 
within  the  district  of  the  London  Bankruptcy  Court, 

"Your  petitioner  therefore  prays  that  notice  convening  such 
general  meeting,  or  meetings  of  his  creditors,  as  may  be  neces- 
sary to  be  given  by  him  during  the  course  of  such  proceedings^ 
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may  be  dent  in  the  prescribed  manner,  and  that  such  resolution  or        ltn». 
resolutions  as  his  creditors  may  lawfully  pass  in  the  course  of  such 
proceedings,   and    as    may   require    registration,   may   be   duly 
registered  by  the  registrar  of  the  Court.     And  your  petitioner        1872. 
shall  ever  pray,  &c.  Baad^^^x^ 

'^  (Signed)         Saml.  Beaumont.      aS^SoT 

"  Signed  by  the  petitioner,  Samuel  Beaumont, 
on  the  23rd  of  September,  1870,  in  the 
presence  of 

"  (Signed)  Jas.  6.  Hutchinson,  Attomey-at- 
Law,  Piccadilly  Chambers,  Piccadilly,  Brad- 
ford, aforesaid. 

*'  The  Bankbuptcy  Act,  1869. — ^In  the  County  Court  of  York- 
shire, holden  at  Bradford. — In  the  matter  of  a  special  resolution 
for  liquidation  by  arrangement  of  the  affairs  of  Samuel  Beaumont, 
of  Cleckheaton,  in  the  county  of  York,  machine  maker.  This  is 
to  certify  that  Charles  Joseph  Buckley,  of  Bradford  aforesaid, 
accountant,  has  been  appointed,  and  is  hereby  declared  to  be, 
trustee  under  this  liquidation  by  arrangement. 

"  Given  under  my  hand  and  the  seal  of  the  Court  this  12th  day 
of  October,  1870. 

"  (Signed)       Geo.  Robinson,  Registrar.  * 

''  County  Court  of  Yorkshire,  holden  at  Bradford, 
"  Piled,  12th  of  October,  1870. 

''  (Signed)         J.  R.  Quain.'* 

Waddy  {Wilherforce  with  him)  for  the  prisoner. — The  offence 
charged  was  created  by  the  Debtors'  Act,  1869  (82  &  33  Vict. 
c.  62,  s.  11) :  '^  Any  person  cuijudged  bankrupt,  and  any  person 
whose  affairs  are  liquidated  by  arrangement  in  pursuance  of  the 
Bankruptcy  Act,  1869,  shall  in  each  of  the  cases  following  be 
deemed  guilty  of  a  misdemeanor ;"  and  then  sub-sect.  7 :  "If 
knowing  or  believing  that  a  false  debt  has  been  proved  by  any 
person  under  the  bankruptcy  or  liquidation,  he  fail  for  the 
period  of  a  month  to  inform  such  trustee  as  aforesaid  thereof.^' 
Then  the  mode  of  appointing  the  trustee  in  cases  of  liquidation 
by  arrangement  is  regulated  by  sect.  125  of  the  32  &  33  Vict, 
c.  71  (the  Bankruptcy  Act).  Two  points  arise,  first,  no  false 
debts  were  proved  in  such  a  way  that  it  was  incumbent  on  the 
defendant  to  give  the  trustee  notice  thereof;  and  secondly,  there 
was  no  trustee  properly  appointed  that  it  was  his  duty  to  acquaint 
of  such  false  debts.  Tne  Bankruptcy  Act  contemplates  two 
modes  of  proceeding  for  winding-up  the  estate,  first,  by  composi- 
tion; secondly,  by  liquidation  by  arrangement.  Rule  279  is: 
"  Where  the  creditors  at  the  first  general  meeting  duly  pass  a 
resolution  that  a  composition  shall  be  accepted  in  satisfaction  of 
the  debts  due  to  them  from  the  debtor,  they  shall  specify  in  their 
resolution  the  amount  of  the  composition  and  the  instalments 
and  dates  at  which  the  same  shall  be  payable,  and  they  may 
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Rbo.        name  some  person  as  trustee  for  receipt  and  distribution  of  the 

»•  composition,  and  any  negotiable  securities  which  may  be  given 

Bbaumont.    f^^  ^jjQ  same/'     That  is  the  only  rule  in  which  the  trustee  is 

1872,        mentioned.     Then   how  stands  the   matter?      On   the   10th   of 

October  the  first  meeting  was  held,  and  debts  proved,  and  a 

MUdan^or  resolution  passed  to  accept  a  composition  of  8«.  in  the  pound,  and 
—Evidence,  that  Buckley  be  appointed  trustee  in  the  matter.  On  the  12  th 
Buckley  was  certified  by  the  court  as  the  trustee,  and  on  the  19th, 
at  a  meeting  of  creditors,  it  was  resolved  to  liquidate  the  defen- 
dant's affairs  by  aiTangement,  and  not  in  bankruptcy.  The 
proceedings  of  the  meeting  on  the  1 0th  were  rendered  a  nullity 
by  those  of  the  meeting  on  the  19th,  the  composition  being 
changed  into  a  liquidation  by  arrangement.  The  certificate  of 
the  registrar  of  the  County  Court  was  obtained  on  a  misrepre- 
sentation of  the  nature  of  the  meeting  on  the  J  0th  of  October. 
[Clbasby,  B. — Sect.  125,  sub-sect.  6,  and  sect.  18  of  the  Bank- 
ruptcy Act,  make  the  certificate  conclusive  evidence  of  the 
appointment  of  the  trustee.]  But  in  this  case  there  was  no 
resolution  then  existing  to  liquidate  by  arrangement.  [Willes,  J. 
— Buckley  was  appointed  ''  trustee  in  the  matter,''  whatever  turn 
it  might  take — that  is,  although  it  might  be  turned  from  what  it 
then  was,  a  composition,  into  a  liquidation  by  arrangement. 
QuAiN,  J. — It  was  so  changed  because  the  creditors  were  not 
satisfied  with  the  security  for  the  composition.]  The  certificate 
could  not  be  retrospective ;  and  as  there  was  no  liquidation  by 
arrangement  before  the  19th  there  could  be  no  trustee  under  it 
before  then.  The  certificate  on  the  12th  does  not  therefore 
avail.  The  false  debts  being  proved  at  a  meeting  which  became 
null,  and  no  trustee  being  properly  appointed  for  the  liquidation 
by  arrangement,  the  charge  in  the  indictment  was  not  legally 
established,  and  the  conviction  cannot  be  sustained. 

T,  Oampbell  Foster  for  the  prosecution,  was  not  called  upon  to 
argue. 

Kelly,  C.B. — ^We  are  all  of  opinion  that  the  conviction  must 
be  affirmed.  I  do  not  say,  speaking  for  myself,  that  my  mind  is 
free  from  difficulty  as  to  whether  some  proceeding  which  ought  to 
have  taken  place  may  not  have  done  so,  and  not  been  recorded. 
The  charge  against  the  defendant  was  that  he,  knowing  that  false 
debts  had  been  proved,  did  not  give  the  trustee  notice  thereof, 
and  the  facts  were  that  certain  debts  were  proved  under  a  pro- 
ceeding which,  if  not  at  the  particular  time  such,  became  sub- 
sequently a  liquidation  by  arrangement,  and  the  defendant  knew 
that  such  debts  were  false  ones,  and  failed  to  inform  Buckley,  the 
trustee,  thereof,  and  upon  proof  of  those  facts  the  offence  was 
complete.  For  the  defendant  it  was  argued  that,  looking  at  the 
date  of  the  proof  of  the  debts  and  appointment  of  trustee,  there 
was  then  no  resolution  by  the  creditors  to  liquidate  the  petitioning 
debtor's  affairs  by  arrangement,  but  only  to  accept  a  composition, 
to  be  paid  in  a  certain  time,  and  that  the  trustee  being  appointed 


CBIMINAL  LAW   CASES.  189 

before  it  was  resolved  to  liquidate  by  arrangement^  there  was        Rn. 
legally  no  trustee  at  all.     We  must,  however,  look  at  the  pro-  »• 

ceedings  in  their  order  :  first,  the  defendant  presented  a  petition  ''^''^' 

to  the  County  Court,  wherein  he  alleged  that  he  was  unable  to        1872. 

pay  his  debts,  and  was  desirous  of  instituting  proceedings  for        

liquidation  of  his  aflFairs  by  arrangement   or   composition,   and  m^^I^^^ 
thereby  submitted  to  the  jurisdiction  of  the  Court  in  the  matter  of  —Evidence, 
such  proceedings.     That  was,  in   substance,  a  petition   for  the 
liquidation  of  his  affairs  by  arrajjgement  or  composition.     Then  a 
meeting  of  his  creditors  was  held  on  the  10th  of  October,  when  a 
resolution  was  passed  "  that  Charles  Joseph  Buckley  be  appointed 
trustee  in  the   matter,^^  which  I  read  as  in  the  matter   of  the 
petition  of  the  defendant  for  liquidation  of  his  affairs  by  arrange- 
ment or  composition.     Then  again,  on  the  19th  of  October,  in  the 
very  matter  of  this  petition,  a  creditors'  meeting  was  held,  and  by 
the   requisite   majority  it  was   resolved  that   the  affairs  of  the 
defends^t  be  Uquidated  by  arrangement  and  not  in  bankruptcy, 
and  that  the  remuneration  of  the  trustee  (Mr.  C.  J.  Buckley)  be 
left  to  a  subsequent  general  meeting,  and  that  the  trustee  (Mr.  C. 
J.  Buckley)  shall  pay  all  sums  of  money  on  account  of  the  estate, 
from  time  to  time  received  by  him  into  the  Huddersfield  Banking 
Company's  Branch   Bank   at   Cleckheaton.      That  was   a  clear 
recognition  and  treating  of  Buckley  as  trustee  by  the  creditors, 
and  a  continuation  and  confirmation  of  his  appointment  both  pro- 
spectively (and  retrospectively,  as  I  think),  Buckley  then  being 
appointed  by  resolution   of  the  creditors,  trustee  in  the   liqui- 
dation of  the  defendant's  affairs  by  arrangement.     We  have  next 
the  certificate  of  the  registrar  of  his  appointment  in  the  form 
provided  by  the  statute,  which  is  clear  proof  that  Buckley  was 
duly  appointed  trustee  in  the  liquidation  founded  on  the  petition 
before  the  County  Court.     It  was  next  said  that  the  date  of  the 
certificate  was  the  12th  of  October,  a  week  before  the  19th  of 
October,  when  the  meeting  of   creditors  was  held,  at  which  it 
was  resolved  to  liquidate  by  arrangement.     If  those  dates  are  to 
be  taken  as  conclusive,  there  might  be  a  diflGiculty,  but  not  an 
insuperable  one,  because  we  have  only  to  say  in  answer  that  the 
resolutions   at   the  meeting  on  the  I9th   have   a   retrospective 
operation.     It  is,  however,  unnecessary  to  consider  that  question, 
because  the   three  requisites  were  proved  to  complete  the  case. 
Firsts  there  is  the  petition  praying  for  a  liquidation  of  his  affairs 
by  arrangement  or  composition ;  secondly,  there  was  a  meeting 
of  creditors  under  that  petition,  at  which  Buckley  was  appointed 
trustee;    thirdly,  *there   was   another  meeting  at  which   it  was 
resolved  to  liquidate  his  affairs  by  arrangement;    and,  finally, 
there  was  the  certificate  of  the  trustee's  (Buckley)  appointment, 
and   the   matter   of    the   special   resolution    for    liquidation   by 
arrangement  of  the  affairs  of  the  defendant.     Sect.  18  of  the 
Bankruptcy  Act   makes   that  certificate  conclusive  evidence  of 
the  appointment  of  the  trustee ;  and  we  cannot,  therefore,  look 
at  the  dates.     Without  referring  to  the  dates  the  proceedings 
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R»>'        are  snoli  as  to  establiah  a  liquidation  by  arrangement^  and  the 
BE^infovT.    ^^ppoi^tment  of  the  trustee.     The  conviction^  therefore,  must  be 

'    affirmed. 

1872.  The  rest  of  the  Coujrt  concurring, 

Ba^h^uy^  Oonviction  affirmed. 

Misdemecmor 

^Evidence.        Attorneys  for  the  prosecution,  Terry  and  Robinson,  Bradford. 

Attorney  for  the  petitioner,  Kerry,  Bradford. 


COURT  OF  CRIMINAL  APPEAL. 

April  27  and  May  4,  1872. 

(Before  Kelly,  C.B.,  Willes,  J.,  Cleasby,  B.,  Gbovb,  J.,  and 

QUAIN,  J.) 

Reg.  V,  REA.(a) 

Bigamvy — Marriage  before  registrar — Misnomer. 

In  1866,  the  prisoner  ma/rried,  and  vn  1872,  whilst  his  nnfe  was 
living,  he  married  another  woman  in  the  presence  of  the  registrar 
of  marriages,  describing  himself,  not  as  Edward  Rea,  his  true 
name,  but  as  Benjamin  Bea.  It  did  not  appear  whether  or  not 
the  second  wife  at  the  time  of  the  marriage  knew  that  prisoner's 
name  was  mxsdescribed : 

Held,  that  the  prisoner  was  guiUy  of  bigamy. 

Qucere,  whether  he  would  have  been  guilty  of  bigamy  if  both  parties 
had  known  of  the  misnomer. 

/^ASB  reserved  for  the  opinion  of  this  Court  by  Byles,  J. 

The  prisoner  was  indicted  at  Shrewsbury  Assizes  for  bigamy. 

He  was  married  in  1866  by  the  name  of  Edward  Rea  to  his 
first  wife  now  living,  who  refused  to  cohabit  with  him,  and  told 
him  he  might  go  and  marry  any  other  woman. 

In  1872  he  accordingly  married  another  woman,  in  the 
presence  of  the  registrar,  describing  himself,  not  as  Edward  Rea, 
nis  true  name,  but  as  Benjamin  Rea. 

There  was  no  evidence  to  show  whether  the  second  wife,  at  the 
time  of  her  manias,  knew,  or  did  not  know,  that  his  Christian 
name  was  misdescnbed. 

(a)  Reported  by  John  THOicrflOii,  Eaq.,  BarriBter-at-Lftw. 
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He  was  convicted  of  bigamy^  subject  to  fche  opinion  of  the        Baa. 
Court  of  Criminal  Appeal^  whether  on  these  facts  the  felony  was          •• 
proved.  

1872. 

April  27. — ^No  counsel  appeared  to  argue  on  either  side.     The        ' 

Court  took  time  to  consider  its  judgment.  Biaamf-^ 

May  4. — Kelly,  C.B.  now  delivered  the  judgment  of  the  Court.  Ra^rar-^ 
— ^This  case  must  be  decided  upon  the  same  principle  as  applies  Mimomer, 
to  the  case  of  a  marriage  by  banns^  because  the  language  of  the 
statute  for  marriages  by  a  registrar  (6  &  7  Will.  4,  c.  85,  ss.  4 
and  42),  follows  the  provisions  as  to  beams,  and  ought  to  receive 
the  same  construction.  As  to  banns  it  is  clear  that  to  render  a 
marriage  invalid  it  must  be  contracted  with  a  knowledge  by  both 
parties  that  no  due  publication  of  banns  has  taken  place :  (Eea;  v. 
TAa  Inhabitants  of  Wroxton,  4  B.  &  Ad.  640 ;  Tongue  v.  Tongue^ 
1  Moore  P.  C.  90.)  In  this  case  the  man  only  appears  to  have 
known  of  the  misnomer,  and  the  presumption  in  favour  of 
marriage  and  against  fraud  clearly  threw  the  burden  of  proof  of 
invalidity  upon  the  party  alleging  it.  This  was  assumed  in 
Tongvs  v.  Tongue,  otherwise  the  statement  of  Baron  Parke's 
dissent  would  have  been  superfluous.  Therefore  without  saying 
that  if  both  parties  knew  of  the  misnomer,  there  would  have 
been  no  offence  of  bigamy  against  the  statute^  the  conviction 
ought  to  be  affirmed. 

OoTwiction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

AprU  27  cmd  May  4,  1872. 

(Before  Kbllt,  C.B.,  Willbs,  J.,  Cleasby,  B.,  Geovb,  J.,  and 

QUAIN,  J.) 

Reg.  v.  Willis,  (a) 

Penal    servitude — Previous    convictioyi — Sentence — Amendment — 
11  Sf  12  Viot.  c.  78,  S.2;  27  ^  28  Vict.  c.  47,  s.  2. 

Upon  an  indictment  for  wounding  vrith  intent  to  do  grievous  bodily 
harm,  which  did  not  charge  a  previous  conviction  for  felony,  the 
prisoner  was  convicted  and  sentenced  to  seve7i  yea/rs'  penal  ser^ 
vitude,  the  learned  judge  reserving  for  this  Oourt  the  question 
whether  hs  had  power  to  sentence  for  a  greater  term  than  five 
years  (27  ^  28  Vict,  c.  47,  s,  2),  the  sentence  to  stand  or  be 
reduced  to  five  years  as  this  Oourt  should  determine  : 

Held,  that  the  sentence  ought  to  be  reduced  to  five  years'  penal 
servitude,  and  the  sentence  amended  accordingly  (11  (J'  12  Vict. 
c.  78,  s.  2.) 

/^ASE  reserved  for  the  opinion  of  this  Court  by  Bramwell,  B. 

This  case  was  tried  before  me  at  the  last  Assizes  for  the  city  of 
Exeter. 

It  was  an  indictment  for  wounding  with  intent  to  do  grievous 
bodily  harm,  and  the  prisoner  was  found  guilty  of  unlawfully 
wounding. 

It  was  proved,  though  not  stated  in  the  indictment,  that  he 
had  been  before  convicted  of  felony.  Indeed,  he  had  been  three 
times  so  convicted,  and  sentenced  on  each  occasion  to  long 
periods  of  transportation. 

The  case  was  a  very  bad  one,  and  I  sentenced  him  to  seven 
years'  penal  servitude,  which  was  not  more  than  an  adequate 
sentence. 

If  I  sentenced  him  to  penal  servitude  and  had  power  to  do  so 
for  more  than  five  years,  1  was  bound  to  sentence  him  for  seven. 

If  I  had  not  such  power,  the  sentence  should  not  have  exceeded 
five  years. 

On  this  I  desire  the  opinion  of  the  Court  of  Criminal  Appeal, 

(a)  Reported  by  John  Thomfsov,  Esq.,  Barri8ter-at-Law. 
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and  according  to  that  the  sentence  is  to  stand  or  be  reduced  to        Rao. 

five  years.  ^^ 

April  27. — ^No  counsel  appeared  to  argae  on  either  side.  

The  Court  took  time  to  consider  its  decision.  1872. 

May  4. — Kelly^  O.B.  now  delivered  the  judgment  of  the  Indictment^ 
Court. — ^In  this  case  we  are  of  opinion  that,  inasmuch  as  the  (^^^^^ 
prior  conviction  was  not  mentioned  in  the  indictment,  the  statute 
requiring  a  minimum  sentence  of  seven  years'  penal  servitude 
did  not  apply.  Consequently,  to  the  question  whether  the  judge 
was  bound  to  pass  a  sentence  of  seven  years'  penal  servitude,  we 
must  answer  that  he  was  not  so  bound.  The  prisoner  was 
entitled  to  have  his  identity  tried  by  a  jury,  which  could  not  be, 
as  the  prior  conviction  was  not  upon  the  record.  The  case  of 
Reg,  V.  Svnvmons  (11  Cox  C.  C.  248)  is  an  authority  to  this  effect. 
In  thus  giving  effect  to  the  sentence  of  five  years'  penal  servi- 
tude instead  of  seven,  we  give  effect  to  the  learned  judge's 
sentence,  and  we  are  not  passing  a  sentence  of  our  own.  The 
judgment  will,  pursuant  to  the  statute  11  &  12  Vict.  c.  78,  s.  2, 
be  amended  into  a  sentence  of  five  years  penal  servitude. 

Judgment  accordingly. 


COURT  OF  CRIMINAL  APPEAL. 

May  4  amd  23, 1872. 

(Before  Cockbuen,  C.J.,  Bovill,  C.J.,  Kelly,  C.B.,  Martin,  B., 
WiLLBS,  J.,  Bramwkll,  B.,  Btles,  J.,  Channbll,  B.,  Blackbubn, 
J.,  Mblloe,  J.,  PiGOTT,  B.,  Lush,  J.,  Hannen,  J.,  Clbasby,  B., 
Geovb,  J.,  and  Quain,  J.) 

Reg.  v.  Allen. (a) 

Bigamy — Validity  ofseccmd  marriage — ^24^25  Vict.  c.  100,  s.  57. 

Prisoner,  while  his  second  wife  was  alive,  m,a/rried  a  niece  of  his 
former  deceased  ivife — the  last  marriage  being  within  tJie  pro- 
hibited degrees  of  canity  and  void:  (5^6  Will.  4,  s.  54,  s.  2.) 

Held,  that  he  was  guilty  of  bigamy. 

/^  ASB  reserved  for  the  opinion  of  this  Court  by  Martin,  B. 

The  prisoner  was  indicted  for  bigamy. 

(a)  Reported  by  John  Thompson,  Esq.,  Bairister-at-Law. 

VOL.  xn,  O 
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Reo. 

Allen. 

1872. 

Bigamy — 
Evidence^ 


On  the  24tli  of  February,  1853,  lie  married  one  Sarah 
Cunningham. 

She  died  in  August,  1866,  leaving  a  niece  named  Harriet 
Crouch. 

On  the  SOth  of  November,  1867,  he  married  one  Ann  Pearson 
Gutteridge,  and  on  the  2nd  of  December,  1871,  and  in  the  life- 
time of  Ann  Pearson  Gutteridge,  he  married  the  above  named 
Harriet  Crouch. 

It  was  objected  by  the  learned  counsel  for  the  prisoner  that  the 
marriage  with  Harriet  Crouch,  his  first  wife's  niece,  was  void,  and 
that  the  crime  of  bigamy  was  not  committed.  It  was  stated  that 
the  Court  of  Criminal  Appeal  in  Ireland  had  so  decided,  and  in 
deference  to  that  decision,  at  the  request  of  the  prisoner's  counsel, 
I  state  this  case. 

The  question  is,  whether  the  prisoner  was  guilty  of  bigamy. 

Samuel  Martin. 

Bullen,  for  the  prisoner. — ^The  oflFence  of  bigamy  was  not 
committed  in  this  case.  The  marriage  with  Harriet  Crouch  was 
absolutely  null  and  void  to  all  intents  and  purposes,  being  a 
marriage  between  persons  within  the  prohibited  degrees  of 
affinity  :  (5  &  6  Will.  4,  c.  54,  s.  2.)  No  doubt  the  case  of  R.  v. 
Brawn  (1  Car.  &  K.  144)  is  a  decision  to  the  contrary,  where 
Lord  Denman  said,  "The  validity  or  invalidity  of  the  second 
marriage  does  not  affect  the  question.  It  is  the  appearing  to 
contract  a  second  marriage  and  the  going  through  the  ceremony 
which  constitutes  the  crime  of  bigamy,  otherwise  it  could  never 
exist  in  the  ordinary  cases,  as  a  previous  marriage  always  renders 
null  and  void  a  marriage  that  is  celebrated  afterwards  by  either 
of  the  parties  during  the  lifetime  of  the  other."  Since  that  case, 
however,  a  case  has  occurred  in  Ireland,  where  seven  to  four  of 
the  judges  held  that  the  crime  of  bigamy  was  not  committed 
where  the  second  marriage  was  a  void  one :  {Beg  v.  Fanning, 
10  Cox  C.  C.  411.)  In  that  case  the  facts  were,  that  P.,  a 
Protestant,  was  legally  married,  and  while  his  wife  was  living 
he  was  married  by  a  Roman  Catholic  clergyman  to  a  Roman 
Catholic  woman,  representing  himself  at  the  time  as  a  Roman 
Catholic,  but  it  transpired  that  he  was  a  professed  Protestant 
within  twelve  months  prior  to  the  time  of  the  second  marriage. 
The  second  marriage  was  ipso  facto  void  by  the  19  Geo.  2,  c.  13, 
s.  1,  which  enacts  that  "  every  marriage  between  a  Papist  and 
any  person  who  hath  been  or  hath  professed  himself  or  herself  to 
be  a  Protestant  at  any  time  within  twelve  months  before  such 
celebrating  marriage  or  between  two  Protestants,  if  celebrated 
by  a  Popish  priest,  shall  be  null  and  void.^'  It  was  therefore 
held  by  the  majority  of  the  judges  in  Beg,  v.  Fam>hing,  that  the 
second  marriage,  not  being  a  marriage  in  the  eye  of  the  law,  the 
offence  of  bigamy  was  not  committed.  So  in  By/rt  v.  Bv/rt 
(29  L.  J.  1 33,  Prob.  &  Div.),  it  is  stated  in  the  judgment  of  the 
court,  which  consisted  of  Cresswell,  J.O.,  Martin,  B.,  and  WiUes, 
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J.,  that  in  order  to  establisH  bigamy  you  must  prove  such   a        Kbo. 
marriage  as  but  for  the  former  marriage  would  have  been  in  itself       .  ''• 
valid.     Again,  in  Beg.  v.  Millis  (10  01.  &  Fin.  689),  Tindal,  C.J.,        _''• 
said,  that  the  second  marriage,  to  constitute  bigamy,  must  mean        1872. 
a  marriage  of  the  same  kind  and  obligation  as  the  first.  „.       _ 

Warry,  for  the  prosecution. — Upon  the  true  construction  of  EMence. 
the  24  &  25  Vict.  c.  100,  s.  57,  "  whosoever  being  married  shall 
marry  any  other  person  during  the  life  of  the  former  husband  or 
wife  shall  be  guilty  of  felony,^  ^  the  oflFence  in  this  case  was 
committed,  though  the  second  marriage  was  a  void  one.  In  Beg, 
V.  Faninng,  O'Hagan,  J.,  in  his  judgment,  said,  "  What  meaning 
are  we  to  ascribe  to  the  words  of  the  stat.  24  &  25  Vict.  c.  100, 
s.  57  ?  Are  we  at  liberty  to  give  to  the  same  words  in  the  two 
parts  of  the  section  diflFerent  meanings  ?  The  first  words,  '  being 
married,'  must  mean  a  real  legal  marriage.  Must  the  second 
words,  '  shall  marry,'  be  so  likewise,  and  mean  the  same  thing  ? 
It  is  impossible,  for  the  second  marriage  was  always  null  and  void 
to  all  intents.  I  think  the  construction  derived  from  the  inherent 
invalidity  of  the  second  marriage  is  right.  But  I  do  not  see  why 
we  should  be  bound  in  every  case  to  attach  to  words  the  meaning 
which  they  first  have,  with  the  manifest  result  of  giving  impunity 
to  a  crime.  The  word  '  marry,'  in  the  second  part  of  the  section, 
must,  in  ordinary  cases,  be  held  to  import  not  a  real  but  a 
pretended  marriage.  Why  should  it  not  be  held  also  in  other 
cases  to  apply  to  a  ceremony  having  all  the  outward  marks  of 
validity,  but  void  from  some  other  reason  than  the  existence  of 
the  first  marriage  ?"  And  Keogh,  J.,  at  p.  440,  says,  ^'  There 
cannot  be  clearer  or  more  coercive  language  than  that  used  by 
Lord  Denman  in  Brawn's  case.  That  decision  was  made  in  1843, 
and  has  never  since  been  questioned.  I  think  it  proceeds  on  a 
true  reading  of  the  whole  of  these  statutes,  and  I  think  that 
the  mistake  of  those  whose  opinion  leans  to  the  other  side  arises 
from  the  idea  that  the  word  ^  marry,'  in  relation  to  the  second 
marriage,  used  in  the  statutes  against  bigamy,  involves  that  the 
second  marriage  must  be  identical  with  the  first,  whereas  that  is 
an  impossibility.  The  second  must  always  be  null  if  the  first  is 
good ;  and  then  we  must  conclude  that  what  was  in  the  ,mind  of 
the  Legislature  was  that  the  party  should  be  guilty  of  felony  who 
went  through  the  form  or  ceremony,  so  far  as  he  was  concerned, 
constituting  a  marriage,  but  which  differed  from  the  first 
marriage  in  this — that  while  it  was  a  real  marriage,  the  second 
was  a  sham."  [Blackburn,  J. — Christian,  J.,  at  p.  437,  says, 
''  In  Brawn's  case  the  ceremony  was  perfect ;  in  this  case  there  is 
no  ceremony  at  all ;  and  I  can  quite  understand  the  distinction 
taken,  though  I  do  not  say  it  is  so,  that  in  Brawn's  case 
a  complete  legal  ceremony  had  been  performed;  that  a 
state  of  marrying  in  that  case  within  the  definition  of 
bigamy  in  the  Act  of  Parliament  had  been  completed, 
and  the  offence  so  constituted,  even  although,  by  reason  of 
some  disability  personal  to  the  party,  a  valid  marriage  did  not 
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Raa. 

V. 

Allbh. 
1872. 

Evidence, 


follow.  But  whenever  any  of  the  legal  essentials  to  the  ceremony 
itself  are  wanting^  then  the  state  of  marrying  within  the  meaning 
of  the  Act  of  Parliament  has  not  been  perfected.  If  there  be 
that  distinction  Brawn's  case  would  be '  strictly  right — and  the 
very  language  of  Lord  Denman,  who  says  that  it  is  the  ceremony 
which  constitutes  the  crime  of  bigamy,  would  be  strictly  right, 
and  so  also  the  case  put  during  the  argument,  by  which  I  confess 
I  was  more  embarrassed  than  by  any  other ;  the  case  suggested 
by  Hughes,  B.,  of  a  double  bigamy.  K  it  were  shown  that  at  the 
time  of  the  second  marriage  both  parties  were  already  married, 
could  the  man  defend  himself  fix>m  the  prosecution  of  bigamy  on 
the  ground  that  the  second  marriage  was  void,  by  reason  of  the 
previous  marriage  of  his  wife  ?  Can  he  defend  himself  by 
pleading  that  his  wife  was  as  guilty  as  himself,  or,  in  other  words, 
is  neither  of  them  to  be  held  guilty  because  both  are  guilty  ?  I 
confess  I  see  no  way  out  of  it,  unless  there  is  the  distinction  I 
have  been  taking,  on  an  apparent  distinction  taken  by  some 
members  of  the  court,  and  which  might  be  thought  sufficient  to 
sustain  the  conviction  in  the  present  case.  I  merely  say  that 
probably  if  the  ceremony  be  complete  as  a  ceremony,  the  act  of 
marrying  may  be  taken  as  complete,  although  it  fails  in  its  legiti- 
mate effect,  by  reason  of  some  personal  disability  of  the  party. 
Upon  that  however  I  express  no  opinion.'^]  In  Beg.  v.  Brawn  (1 
Car.  &  K.  144),  where  the  woman,  in  the  hfetime  of  her  first  hus- 
band, married  a  widower  who  had  been  her  sister's  husband,  which 
would  have  been  a  void  marriage  under  the  5  &  6  Will.  4,  c.  54,  s. 
2,  it  was  held  that  the  validity  of  the  second  metrriage  did  not 
affect  the  question  of  bigamy.  So  it  seems  that  the  assumption 
of  a  fictitious  name  upon  the  second  marriage  will  not  prevent 
the  offence  from  being  complete. 
Bullen  in  reply. 

Ov/r.  ad/v,  vuU. 

May  23. — Cockburn,  C.J.,  now  delivered  the  judgment  of  the 
Court.  This  case  came  before  us  on  a  point  reserved  by 
Martin,  B.,  at  the  last  assizes  for  the  eounty  of  Hants.  The 
prisoner  was  indicted  for  having  married  one  Harriet  Crouch,  he 
having  a  wife  still  living.  The  indictment  was  framed  upon  the 
statute,  24  &  25  Vict.  c.  100,  s.  57,  which  enacts  that  "whosoever, 
being  married,  shall  marry  any  other  person  during  the  life  of 
the  former  husband  or  wife,  shall  be  guilty  of  felony .''  The  facts 
of  the  case  were  clear, — ^the  prisoner  had  first  married  one  Sarah 
Cunningham ;  and  she  having  died,  he  had  married  his  present 
wife,  Ann  Parson  Gutteridg^.  The  second  wife  being  still  living, 
he,  on  the  2nd  of  December,  1871,  married  one  Harriet 
Crouch.  So  far  the  case  would  appear  to  be  clearly  one  of 
bigamy  within  the  statute ;  but  it  appearing  that  Harriet  Crouch 
was  a  niece  of  the  prisoner's  first  wife,  it  was  objected  on  his 
behalf  that  since  the  passing  of  5  &  6  Will.  4,  c.  54,  s.  2,  such  a 
marriage  was  in  itself  void,  and  that  to  constitute  an  offence 
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within  the  24  &  25  Vict.  c.  100,  s.  57,  the  second  marriage  must        Rto. 
be  one  which,  independently  of  its  bigamous  character,  would       ai^ 

be  valid,  and  consequently  that  the  indictment  could  not  be  sus-        " 

tained.     For  the  proposition  that  to  support  an  indictment  for        1872. 
bigamy  the  second  marriage  must  be  one  which  would  have  been    £i^ 
otherwise  valid,  the  case  of  Beg.  v.  Fanning  (10  Oox  0.  0.  411)     Evidence. 
decided  in  the  Court  of  Criminal  Appeal  in  Irelaiid^  was  cited,  and  in 
deference  to  the  authority  of  the  majority  of  the  judges  in  that 
Court,  Baron  Martin  has  stated  this  case  for  our  decision.     It  is 
clear  but  for  the  statutory  inability  of  the  parties  to  marry  one 
another  if  free,  the  marriage  of  the  prisoner  with  Harriet  Crouch, 
would  have  been  within  the  5  7th  section  of  the  Act.   The  question  is 
whether  that  circumstance  alters  the  eflTect  of  the  prisoner's  conduct 
in  going  through  the  ceremony  of  marriage  with  Harriet  Crouch, 
while  his  former  wife  was  still  living.     The  same  question  arose 
in  the  case  of  Reg,  v.  Brawn  (1  C.  &  K.  144),  which  was  tried 
before  Lord  Denman  on  the  earlier  statute  of  9  Geo.  4,  c.  31, 
s.  22,  the  language  of  which  was  precisely  the  same  as  that  of  the 
present.     In   that   case  the   prisoner,   a   married  woman,   had, 
during  her  husband's  lifetime,  married  a  man  who  had  been  the 
husband   of   her   deceased   sister.     The  same   point  as  is  now 
raised  being  taken  on  behalf  of  the  prisoner.  Lord   Denman 
overruled  the  objection.     "  I  am  of  opinion,''  said  his  Lordship, 
"that  the  validity  of  the  second  marriage  does   not  affect  the 
question.     It  is  the  appearing  to  contract  a  second  marriage,  and 
the  going  through  the  ceremony,  which  constitutes  the  crime  of 
bigamy,  or  otherwise  it  could  never  exist  in  the  ordinary  cases, 
as  a  previous  marriage  always  renders  null  and  void  a  marriage 
that  is  celebrated  afterwards  by  either  of  the  parties  during  the 
lifetime  of  the  other.     Whether,  therefore,  the  marriage  of  the 
two  prisoners    (the  male   prisoner  had    been   included  in   the 
indictment  as  an  accessory),  was  or  was  not  in  itself  prohibited, 
and  therefore  null  and  void,  does   not   signify,  for  the  woman 
having  a  husband  then  alive  has  committed  the  crime  of  bigamy 
by  doing  all  that  in  her  lay  by  entering  into  a  marriage  with 
another   man.''     In  the   earlier  and  analogous  case  of  Reg,  v. 
Penson  (5  Car.  &  P.  412),  a  similar  objection  had  been  taken  on 
the  ground  that  the  second  marriage  was  invalid  by  reason  that 
the  woman  whom  the  prisoner  was  charged  with  having  married 
while  his  first  wife  was  alive,  had,  for  the  purpose  of  concealing 
her  identity,  been  described  as  Eliza  Thick,  her  true  name  being 
Eliza  Brown.     But  Gumey,  B.,  who  tried  the  case,  overruled  the 
objection,  being  of  opinion  "  that  parties  could  not  be  allowed  to 
evade  the  punishment  for  such  an  oflfence  by  concertedly  con- 
tracting an  invalid  marriage."     We  should  have  acted  without 
hesitation  on  these  authorities,  had  it  not  been  for   the  case 
already  referred  to,  of  Reg.  v.  Fanning,  decided  in  the  Court  of 
Criminal  Appeal  in  Ireland,  a  case  which,  if  not  on  all  fours  with 
the  present,  is  still  closely  analogous  to  it,  and  which,  from  the 
high  authority  of  the  court  by  which  it  was  decided,  was  entitled 
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Rto.        to  our  most  attentive  consideration.     We  therefor  took  time  to 
^'  consider  our  judgment.     The  facts  in  Reg.   v.   Fanning   were 

'       shortly  these.     The  prisoner  being  a  Protestant,   and  having 

1872.  within  twelve  months  been  a  professing  Protestant,  was  married, 
'  _ .  having  a  wife  then  living,  to  another  woman  who  was  a  Koman 
Evidence.  Catholic,  the  marriage  being  solemnized  by  a  Roman  Catholic 
priest.  Independently  of  the  second  marriage  being  bad  as 
bigamous,  it  would  have  been  void  under  the  unrepealed  statute 
of  the  19  Geo.  2,  c.  13,  which  prohibits  the  solemnization  of 
marriage  by  a  Roman  Cathohc  priest  where  either  of  the  parties 
is  a  Protestant,  and  declares  such  a  marriage  so  solemnized  null 
and  void  to  all  intents  and  purposes.  On  an  indictment  against 
the  prisoner  for  bigamy,  the  invalidity  of  the  second  marriage 
was  insisted  on  as  fatal  to  the  prosecution.  The  point  having 
been  reserved,  seven  judges  against  four  in  the  Court  of  Criminal 
Appeal  held  the  objection  to  be  fatal,  and  quashed  the  conviction. 
After  giving  our  best  consideration  to  the  reasoning  of  the 
learned  judges  who  constituted  the  majority  of  that  court,  we 
find  ourselves  unable  to  concur  with  them,  being  unanimously  of 
opinion  that  the  view  taken  by  the  four  dissentient  judges  was  the 
right  one.  The  reasoning  of  the  majority  of  the  court  in  Reg.  v. 
Fanning  is  founded  mainly  on  the  verbal  criticism  of  the 
language  of  the  24  &  25  Vict.  c.  100,  s.  57  ;  and  the  words  being 
that,  if  any  person  "  being  married "  shall  marry  any  other 
person,  it  was  msisted  that  whatever  sense  is  to  be  given  to  the 
term  ^^  being  married '^  in  the  first  part,  the  same  must  be 
given  to  the  term  *' marry  ^^  in  the  subsequent  part  of  the 
sentence;  and  that  consequently,  it  being  admitted  that  the 
term  '^  being  married "  implies  a  perfect  and  binding  marriage, 
the  second  marriage  must  also  be  one  which,  but  for  the  prohibi- 
tion of  the  statute,  would  be,  whether  as  regards  the  capacity  to 
contract  marriage,  or  the  manner  in  which  the  marriage  is 
solemnized,  binding  on  the  parties.  Two  authorities  were  rehed 
on  in  support  of  this  reading  of  the  statute :  First,  the  language 
of  Tindal,  C.J.,  in  delivering  the  opinion  of  the  judges  in  the 
House  of  Lords,  in  the  well-known  case  of  Rex  v.  Millis  (10  CI. 
&  Fin.  669),  and  the  decision  of  the  Judge  Ordinary  of  the 
Divorce  Court  in  the  case  of  BvH  v.  Bu/rt  (2  Sw.  &  Tw.  88).  In 
the  first  of  these  cases,  Tindal,  C. J.,  undoubtedly  says  that  "  the 
words  in  the  first  clause,  and  the  words  '  marry. any  other  person' 
in  the  second,  must  of  necessity  point  at  and  denote  marriage  of 
the  same  kind  and  obligation.^'  But  it  must  be  borne  in  mind 
that  the  question  before  the  House  of  Lords  was,  whether  the 
first  marriage— not  the  second — ^was  vaUd.  The  validity  of  the 
second  marriage  was  not  in  question  at  all.  Tn  order  to  show 
that  what  had  passed  between  the  parties  on  the  first  marriage 
had  not  amounted  to  a  vaUd  marriage,  the  Chief  Justice  of  the 
Common  Pleas  urges  that  a  similar  proceeding  between  the 
parties  would  have  amounted  to  no  more  than  a  contract  per 
verba  de  prcesenti,  and  would  not,  therefore,  have  sufficed  to 
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constitate    bigamy^   had  it   happened  in   the   second   instance        Req. 
instead  of  in  the  first.     The  case  put  by  the  Chief  Justice  was  not       ^  ^' 

the  point  to  be  decided;  it  was  only  used  for  the  purpose  of       ' 

argument  and  illustration.  The  question  how  far  the  incapacity  1872. 
of  the  parties  to  the  second  marriage  to  contract  a  binding  ^.  __ 
marriage^  independently  of  the  bigamy,  would  take  the  case  out  Evidence, 
of  the  statute,  was  not  present  to  his  mind,  or  involved  in  the 
decision  of  the  case  before  the  House.  And  the  Chief  Justice 
expressly  states  that  though  the  conclusion  he  had  arrived  at  was 
concurred  in  by  the  rest  of  the  judges,  the  reasoning  was  entirely 
his  own.  The  language  of  the  learned  Chief  Justice  must,  there- 
fore, be  taken  as  extrajudicial,  and  cannot  bind  us  in  expounding 
the  statute  now  under  consideration.  The  case  of  Burt  v.  Burt 
in  like  manner  falls  altogether  short  of  the  question  we  have 
now  to  decide.  It  was  a  suit  for  divorce  instituted  by  a 
married  woman  against  her  husband  on  the  ground  of  bigamy, 
adultery,  and  desertion.  To  establish  the  bigamy,  evidence  was 
given  that  the  husband  had  married  a  woman  in  Australia 
according  to  the  form  of  the  Kirk  of  Scotland,  but  there  was  no 

{)roof  that  the  form  in  question  was  recognised  as  legal  by  the 
ocal  law.  Upon  this  latter  ground  the  Judge  Ordinary  held  that 
a  second  marriage  was  not  proved  so  as  to  make  good  the  allega- 
tion of  bigamy.  All,  therefore,  that  this  case  shows  is  that  a 
second  marriage,  by  a  form  not  recognised  by  law,  will  not 
amount  to  bigamy  under  the  Divorce  Act.  Admitting,  as  we  are 
disposed  to  do,  that  the  construction  of  the  two  statutes  should 
be  the  same,  the  decision  in  Burt  v.  Burt  will  not,  as  will 
presently  appear,  be  found  to  conflict  with  our  judgment  in  the 
present  case  :  the  second  marriage  in  the  present  instance  having 
been  celebrated  according  to  a  form  fully  recognised  by  the  law. 
We  may,  therefore,  proceed  to  consider  what  is  the  proper  con- 
struction of  the  statutory  enactment  in  question,  unfettered  by  these 
authorities.  Before  domg  so,  however,  it  should  be  observed  that 
there  is  this  diflference  between  the  case  of  Reg,  v.  Fanning  and 
the  present,  that  the  form  of  marriage  there  resorted  to  was  one 
which,  independently  of  the  bigamous  character  of  the  marriage, 
was,  by  reason  of  the  statutory  prohibition,  inapplicable  to  the 
special  circumstances  of  the  parties,  and  ineffectual  to  create  a 
valid  marriage.  Whereas,  in  the  case  before  us,  independently  of 
the  incapacity,  the  form  would  have  been  good  and  binding  in 
law.  This  distinction  is  expressly  adverted  to  by  Christian,  J., 
in  his  judgment,  as  distinguishing  the  case  before  the  Irish 
judges  from  that  of  Bex  v.  Brawn,  and  it  may  be  doubted 
whether,  but  for  this  distinction,  that  learned  judge  would  not 
have  come  to  a  different  conclusion.  The  other  judges  constitu- 
ting the  majority  do  not,  however,  rest  their  judgment  on  this 
distinction,  but  plainly  go  the  length  of  overruling  the  decision 
of  Lord  Denman  in  Reg.  v.  Brawn,  Their  judgments  proceed  on 
the  broad  intelligible  ground  that  to  come  within  the  statutes 
against  bigamy  the  second  marriage  must  be  such  as  that  but  for 
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Rm.        its  bigamous  character  it  wonld  have  been  in  all  respects,  both  as 
j^^^       to  the  capacity  of  the  parties  and  the  ceremonial  adopted,  as 

"       binding  as  the  first.     DiflFering  altogether  from  this  view,  and 

1872.  being  prepared  to  hold  that  so  long  as  a  form  of  marriage  has 
Bioamy^  been  used  which  the  law  recognises  as  binding,  whether  applicable 
Evidence,  to  the  particular  parties  or  not,  and  further  than  this  it  is  not 
necessary  to  go,  the  oflTence  of  bigamy  is  committed,  we  have  only 
adverted  to  the  distinction  referred  to  in  order  to  point  out  that 
our  decision  in  no  degree  turns  upon  it,  but  rests  on  the  broader 
ground  taken  by  the  dissentient  judges  in  the  Irish  court.  When 
it  is  said,  in  construing  the  statute  in  question,  the  same  effect 
must  be  given  to  the  term  "  marry^'  in  both  parts  of  the  sentence, 
and  that,  consequently,  as  the  first  marriage  must  necessarily  be 
a  perfect  and  binding  one,  the  second  must  be  of  equal  efficacy, 
in  order  to  constitute  bigamy,  it  is  at  once  self-evident*  that  the 
proposition,  as  there  stated,  cannot  possibly  bold  good,  for  if  the 
first  marriage  be  good,  the  second,  entered  into  while  the  first  is 
subsisting,  must  of  necessity  be  bad.  It  becomes  necessary, 
therefore,  to  engraft  a  qualification  on  the  proposition  just  stated, 
and  to  read  the  words  "  shall  marry,'^  in  the  latter  part  of  the 
sentence,  as  meaning  shall  marry  under  such  circumstances  as 
that  the  second  marriage  would  be  good  but  for  the  existence 
of  the  first.  But  it  is  plain  that  those  who  so  read  the  statute  are 
introducing  into  it  words  which  are  not  to  be  found  in  it,  and  are 
obviously  departing  from  the  sense  in  which  the  term  "  being 
married  ^^  must  be  construed  in  the  earlier  part  of  the  sentence. 
But  when  once  it  becomes  necessary  to  seek  the  meaning  of  a 
term  occurring  in  a  statut^e,  the  true  rule  of  construction  appears 
to  us  to  be  not  to  limit  the  latitude  of  departure  so  as  to  adhere 
to  the  nearest  possible  approximation  to  the  ordinary  meaning  of 
the  term,  or  to  the  sense  in  which  it  may  have  been  used  before, 
but  to  look  to  the  purpose  of  the  enactment,  the  mischief  to  be 
prevented,  and  the  remedy  which  the  Legislature  intended  to 
apply.  Now  we  cannot  agree  with  Fitzgerald,  B.,  in  his  judgment 
in  Beg,  v.  Fanning,  that  the  purpose  of  the  statutes  against 
bigamy  was  simply  to  make  polygamous  marriages  penal,  and 
that  consequently  it  was  only  intended  to  constitute  the  offence 
of  bigamy  where  the  second  marriage  would,  but  for  the  existence 
of  the  &ret,  be  a  valid  one.  Neither  can  we  agree  with  those 
judges  who,  in  Reg.  v.  Fanning,  found  their  judgments  on  the 
assumption  that,  in  applying  the  statute  against  bigamy,  the 
second  marriage  must  be  one  which,  but  for  the  first,  would  be 
binding.  Polygamy,  in  the  sense  of  having  two  wives  or  two 
husbands  at  one  and  the  same  time  for  the  purpose  of  cohabita- 
tion is  a  thing  altogether  foreign  to  our  ideas,  and  which  may  be 
said  to  be  practically  unknown,  while  bigamy  in  the  modern 
acceptation  of  the  term,  namely,  that  of  a  second  marriage  conse- 
quent on  an  abandonment  of  the  first  while  the  latter  still  subsists, 
is  unfortunately  of  too  frequent  occurrence.  It  takes  place,  as 
we  all  know,  more  frequently  where  one  of  the  married  parties 
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has  deserted  the  other,  sometimes  where  both  have  voluntarily        Rw- 
separated.     It  is  always  resorted  to  by  one  of  the  parties  in  fraud       aiIbw 

of  the  law,  sometimes  by  both,  in  order  to  give  the  colour  and        ' 

pretence  of  marriage  where  the  reality  does  not  exist.  Too  often  1872. 
it  is  resorted  too  for  the  purpose  of  villanous  fraud.  The  ground  simm^ 
on  which  such  a  marriage  is  very  properly  made  penal,  is  that  it  Evidence, 
involves  an  outrage  on  public  decency  and  morals,  and  creates  a 
public  scandal  by  the  prostitution  of  a  solemn  ceremony,  which 
the  law  allows  only,  to  be  applied  to  a  legitimate  union,  to  a 
marriage  at  best  but  colourable  and  fictitious,  and  which  may  be 
made,  and  too  often  is  made,  the  means  of  the  most  cruel  and 
wicked  deception.  It  is  obvious  that  the  outrage  and  the  scandal 
involved  in  such  a  proceeding  will  not  be  the  less,  because  the 
parties  to  the  second  marriage  may  be  under  some  special  inca- 
pacity to  contract  marriage.  The  deception  will  not  be  the  less 
atrocious,  because  the  one  party  may  have  induced  the  other  to 
go  through  a  form  of  marriage  known  to  be  generally  binding, 
but  inapplicable  to  their  particular  case.  Is  the  scandal  or  the 
villany  the  less  because  the  man  having  represented  to  the  woman 
who  is  his  dupe,  and  to  the  priest,  that  he  is  a  Roman  Catholic, 
turns  out  afterwards  to  be  a  Protestant  ?  Such  instances  as  these 
we  have  referred  to,  thus  involving  public  scandal  or  deception, 
being  plainly  within  the  mischief  which  we  may  reasonably 
assume  it  must  have  been  the  purpose  of  the  Legislature  to 
prevent,  we  are  of  opinion  that  we  ought  not  to  frustrate  the 
operation  of  a  very  salutary  statute  by  putting  so  narrow  a 
construction  on  it  as  would  exclude  such  a  case  as  the  present,  if 
the  words  are  legitimately  capable  of  such  a  construction  as  would 
embrace  it.  Now,  the  words  "  shall  marry  another  person,'^  may 
well  be  taken  to  mean  shall  "  go  through  the  form  and  ceremony 
of  marriage  with  another  person.'^  The  words  are  fully  capable 
of  being  so  construed  without  being  forced  or  strained,  and  as  a 
narrower  construction  would  have  the  efiect  of  leaving  a  portion 
of  the  mischief  untouched,  which  it  must  have  been  the  intention 
of  the  Legislature  to  provide  against,  and  thereby,  as  is  fully 
ikdmitted  by  those  who  contend  for  it,  of  bringing  a  grave 
reproach  on  the  law,  we  think  we  are  warranted  in  inferring  that 
the  words  were  used  in  the  sense  we  have  referred  to,  and  that 
we  shall  best  give  effect  to  the  legislative  intention  by  holding 
such  a  case  as  the  present  to  be  within  their  meaning.  To  assume 
that  the  words  must  have  such  a  construction  as  would  exclude  it 
because  the  second  marriage  must  be  one  which  but  for  the 
bigamy  would  have  been  as  binding  as  ihe  first,  appears  to  us  to 
be  begging  the  entire  question,  and  to  be  running  directly  counter 
to  the  wholesome  canon  of  construction  which  prescribes  that, 
where  the  language  wUl  admit  of  it,  a  statutory  enactment  shall 
be  so  construed  as  to  make  the  remedy  coextensive  with  the 
mischief  it  is  intended  to  prevent.  In  ^us  holding,  it  is  not  at 
all  necessary  to  say  that  forms  of  marriage  unknown  to  the  law, 
as  was   the   case  in  Bvrt  v.  Burt,  would  suffice  to  bring  a  case 
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within  the  operation  of  the  statute.  We  must  not  be  understood 
to  mean  that  every  fantastic  form  of  marriage  to  which  parties 
might  think  proper  to  resort,  or  that  a  marriage  ceremony  pet- 
formed  by  an  unauthorised  person^  or  in  an  unauthorised  place, 
would  be  a  marrying  within  sect.  57  of  24  &  25  Vict.  c.  101.  It 
will  be  time  enough  to  deal  with  a  case  of  this  description  when 
it  arises.  It  is  sufficient  for  the  present  purpose  to  hold,  as  we 
do,  that  where  a  person  already  bound  by  an  existing  marriage  goes 
through  a  form  of  marriage  known  to  and  recognised  by  the  law  as 
capable  of  producing  a  valid  marriage,  for  the  purpose  of  a  pre- 
tended and  fictitious  marriage,  the  case  is  not  the  less  within  the 
statute  by  reason  of  any  special  circumstances  which,  independently 
of  the  bigamous  character  of  the  marriage,  may  constitute  a  legal 
disability  in  the  particular  parties,  or  make  the  form  of  marriage 
resorted  to  specially  inapplicable  to  their  individual  case.  After 
giving  the  case  of  Reg,  v.  Fanning  our  best  consideration,  we 
are  unanimous  in  holding  that  the  conviction  in  the  case  before 
us  was  right,  and  that  the  verdict  must  stand  good. 

Conviction  affirmed. 


COURT  OP  CRIMINAL  APPEAL. 

June  1,  1872. 

(Before  Bovill,  C.  J.,  Bramwell,  B.,  Byles,  J.,  Blacsbubn,  J., 

and  Mellob,  J. 

RSG.  V.  TOOKPSON   AKD   0THEB8.(a) 

Emdenoe — Husbcmd  cmd  wife — Admiesibility  of  wife  as  witness  for 

a  jamt  prisoner. 

T/ie  wife  of  a  prisoner  jointly  indicted  and  given  in  charge  to  the 
jury  with  other  prisoners,  cannot  be  called  as  a  witness  by  one  of 
tlie  other  pHsoners  whilst  the  husband  is  so  in  charge  with  them, 

CASE  reserved  for  the  opinion  of  this  Court,  at  the  Easter 
Quarter  sessions  for  the  county  of  Essex. 
This  was  a  joint  indictment  against  Thompson  and  Danzey  for 
stealing  561b.  of  onions,  the  property  of  their  master,  and  against 
Hide  for  receiving  the  same,  knowing  them  to  be  stolen. 

The  charge  was  that  the  first  two,  being  sent  with  two  carts  of 

(a)  Reported  by  John  Thompson,  Esq.,  Bamster-at-Law. 
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vegetables  to  Covent  Garden^  stopped  on  the  road  at  Hyde^s 
house^  and  there  disposed  to  him  of  this  bag  of  onions  stolen  by 
the  two  conjointly  from  one  of  the  carts. 

The  prisoners  did  not  ask  to  be  tried  separately,  but  the  first 
two  retained  one  counsel,  and  Hide  retained  another. 

The  case  depended  mainly  on  what  had  been  done  and  said  at 
the  door  of  Hide^s  house,  and  in  his  kitchen,  by  Thomson,  Danzey, 
Hide,  and  his  wife  Elizabeth,  and  a  maid  servant  Eliza,  sister  of 
the  prisoner  Thompson. 

After  the  speech  of  the  counsel  for  Thompson  and  Danzey,  he 
tendered  as  a  witness  for  his  client,  Elizabeth,  the  wife  of  the 
prisoner  Hide. 

This  was  objected  to  by  the  counsel  for  the  prosecution,  on  the 
ground  that  her  evidence  must  directly  affect  the  case  against 
her  husband,  inasmuch  as  the  acquittal  of  the  two  would  neces- 
sarily entail  the  acquittal  of  Hide,  and  moreover  that  anything 
tending  to  strengthen  or  weaken  the  evidence  against  them  must 
have  a  similar  effect  on  the  evidence  as  regarded  Hide. 

The  following  cases  were  referred  to  : — Bex  v.  Smith  (1  Moo. 
C.  C.  281) ;  Beg.  v.  Moore  (1  Cox  C.  C.  59) ;  Beg.  v.  Bartlett  (1 
Cox  C.  C.  105) ;  Beg.  v.  Deeley  (11  Cox  C.  C.  607) ;  Reg.  v.  Payne 
(12  Cox  C.  C.  118). 

Under  these  circumstances,  and  considering  the  general  policy 
of  the  law,  as  rejecting  the  evidence  of  a  wife  for  or  against  her 
husband  in  criminal  cases,  the  Court  refused  to  admit  the  evidence 
of  the  wife,  subject  to  a  case  to  be  submitted  to  the  Court  for 
Crown  Cases  Reserved. 

Thomson  and  Danzey  were  convicted  and  Hide  was  acquitted, 
and  the  Court  passed  on  each  of  the  two  former  a  sentence  of  four 
months'  imprisonment,  and  (no  application  being  made  to  admit 
them  to  bail)  execution  was  respited,  and  they  were  committed  to 
prison  to  await  the  decision  of  the  Court. 

(Signed)         T.  C.  Chisenhalb  Mabsh,  Chairman. 

No  counsel  appeared  to  argue  on  either  side. 
The  Judges  retired  to  consider  their  decision,  and  upon  their 
return  into  court, 

BoviLL,  C.  J.,  said: — We  have  considered  the  point  reserved  in 
this  case,  and  are  all  of  opinion  that  the  wife  of  one  of  the 
prisoners  stands  in  the  same  position,  as  regards  the  admissibility 
of  her  evidence  at  the  trial,  as  her  husband.  The  three  prisoners 
were  jointly  charged  upon  the  saine  indictment  at  the  trial,  and 
were  all  in  the  charge  of  the  jury  upon  it,  when  the  wife  was 
tendered  as  a  witness.  The  case  is  therefore  not  distinguishable 
in   principle    from    Beg.  v.  Payne ,  and   the   conviction  will  be 

affirmed. 

•  Oonviction  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

June  1,  1872. 

(Before  Bovill,  O.J.,   Bramwell,  B.,  Byles,  J.,  Blackburn,  J., 

and  Mellor,  J.) 

Rfia.  V.  Martin  and  Webb. (a) 

Misdemeanour — Jurisdiction  to  allow  jury  to  view  the  locus  in  quo 
— Witnesses  accompanying  jury — Jury  ashing  questions  of  wit- 
nesses during  the  view — MistHal — Venire  de  novo. 

Upon  the  trial  of  an  indictment  for  indecent  exposure  in  an  urinal, 
a  Court  of  Quarter  Sessions  m>ay  allow  the  jury  to  have  a  view 
of  the  locus  in  quo  after  the  summing  up  of  the  judge. 

But  it  is  indiscreet  to  allow  the  witnesses  to  a,ccompany  the  jury 
in  the  absence  of  the  prisoner  or  his  advocate,  or  the  presiding 
judge. 

Qucere,  whetlier  if  the  facts  have  been  examined  into  by  the  Court, 
and  are  properly  stated  on  record,  the  Court  ca7i  order  a  venire 
de  novo  where  the  witnesses  accompany  the  jury,  and  are 
a^ked  by  thsm  to  point  out  the  precise  spot  where  tliey  stood  and 
saw  wluit  they  had  staied  they  saw. 

But  if  the  case  sent  up  to  the  Court  merely  states  that  the  Court 
below  "  has  been  informed  ^^  that  the  circumstances  specially  set 
forth  took  place,  this  Court  will  not  act  upon  such  statement. 

CASE  for  the  determination  of  the  Court  for  consideration 
of  Crown  cases  reserved  by  Mr.  Serjeant  Cox,  the  Deputy 
Assistant  Judge  at  the  Middlesex  Sessions. 

The  prisoners  were  indicted  at  the  Quarter  Sessions  of  the 
county  of  Middlesex,  held  on  the  6th  of  May,  1872,  first  for 
indecent  exposure  in  a  public  place,  and  second  for  inciting  each 
other  to  sodomy. 

The  case  for  the  prosecution  was  proved  by  two  policemen, 
John  Tunbridge,  and  Thomas  Hunt.  At  six  o^clock  in  the  evening 
of  the  23rd  of  April,  Tunbridge  was  on  duty  in  St.  Jaraes^- 
park.  He  saw  the  prisoner  Webb  (who  was  well  known  to  him 
as  a  frequenter  of  urinals)  lurking  about  one  of  the  urinals  in 
the  park,  and  going  in  and  out  of  it  repeatedly.  His  suspicions 
being  roused  he  hid  himself  and  watched.  Soon  afterwards  he 
saw  the  prisoner  Martin  go  in,  upon  which  he  crept  up  behind 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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the  urinal  and  looking  throngh  the  bars  in  the  back  wall  he  saw        Rao. 
the  prisoners  in  the  act  of  exposing  and  handling  the  private   ^     ^* 
parts  of  each  other.     He  beckoned  to  Hnnt^  who  came  to  the       Webb. 

same  spot^  and  witnessed  the  same  proceeding  on  the  part  of  the        

prisoners.  ^^^^* 

The  defence  was  that  from  the  position  in  which  the  witnesses    Practice— 
stood,  and  that  in  which  the  prisoners  were  described  as  standings        View. 
it  was  impossible  for  the  witnesses  looking  through  the  bars  of 
the  orinal  to  have  seen  so  far  down  the  persons  of  the  prisoners 
as  to  have  beheld  the  filthy  act  and  exposure  which  they  had 
described. 

The  prisoner  Martin  was  defended  by  counsel. 

The  prisoner  Webb  was  undefended. 

After  I  had  sunmied  up  the  case,  and  while  the  jury  were 
deUberating,  they  put  some  further  questions  to  the  witnesses  as 
to  their  respective  positions,  and  then  the  jury  stated  that  it  was 
very  difficult  to  come  to  a  decision  without  viewing  the  urinal 
and  ascertaining  by  personal  inspection  if  the  witness  could  have 
seen  what  they  had  asserted,  and  they  asked  permission  to  view 
the  lo(m8  in  quo,  Martin's  counsel  had  then  left  the  court.  No 
objection  to  compliance  with  this  request  of  the  jury  was  made 
by  either  of  the  prisoners,  or  on  their  behalf. 

In  the  absence  of  Martin's  counsel  I  requested  that  his  solicitor 
would  accompany  the  jury  on  the  view,  and  he  also  being  absent 
the  view  was  attended  by  the  solicitor's  clerk.  The  juiy  in- 
spected the  urinal,  and  there,  as  I  am  informed,  asked  the 
witnesses  to  point  out  the  precise  spot  on  which  they  had 
stood,  and  the  place  and  the  position  in  which  the  prisoners  were 
standing,  and  then  the  jury  placed  themselves  in  the  same 
position  and  looked  through  the  bars. 

On  the  return  of  the  jury  to  the  Court  the  counsel  for  the 
prisoner  Martin  had  left  the  Court,  but  his  solicitor  or  the 
clerk  who  had  attended  the  view  or  both,  were  present.  No 
application  was  made  bv  either  of  the  prisoners,  or  on  behalf  of 
either  of  them  to  be  allowed  to  make  any  iiirther  comments  to 
the  jury  on  the  proceedings  at  the  view.  I  asked  the  jury  if 
they  required  any  further  observations  or  information  from  me ; 
on  their  answering  in  the  negative,  I  directed  them  to"  retire  and 
consider  their  verdict.  After  a  short  consultation  they  found 
both  the  prisoners  guilty,  and  they  were  sentenced  severally  to 
nine  months  imprisonment  with  hard  labour. 

The  counsel  for  the  prisoner  Martin  has  applied  for  a  case  for 
the  opinion  of  this  honourable  Court  on  the  ground  that  there 
had  been  a  mistrial,  first  by  reason  of  a  view  having  been 
permitted  to  the  jury  after  the  summing  up  by  the  judge ;  and, 
second,  by  reason  of  the  jury  having  at  such  view  put  some 
questions  to  the  witnesses  which  were  not  heard  by  the  judge, 
or  by  the  prisoners,  and  upon  which  the  undefended  prisoner 
and  the  counsel  for  the  defended  prisoner  had  not  been  expressly 
called  upon  to  comment  to  the  jury. 
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The  qaestion  for  the  opinion  of  this  hononrable  Court  is 
whether,  nnder  the  circnmstances  above  stated,  there  has  been 
made  a  mistrial.  If  it  be  the  opinion  of  the  Court  that  there  has 
been  a  mistrial  then  that  a  venire  de  novo  should  issue,  or  such 
other  judgment  be  given  as  the  Court  may  determine. 

(Signed)  Edwd.  Wm.  Cox, 

Deputy  Assistant  Judge  of  Middlesex. 

No  counsel  appeared  for  the  prisoner. 

Han'is  for  the  prosecution.  First,  as  to  the  power  of  the 
Court  to  authorise  the  jury  to  view  in  a  case  of  misdemeanour. 
There  is  no  express  authority  against  it,  and  it  has  often  been 
done.  [Blackburn,  J. — On  the  trial  of  the  Fenians  at  Man- 
chester for  shooting  the  policeman,  I  sent  the  jury  out  to  view 
the  police  van  in  order  that  they  might  the  better  estimate 
the  evidence  that  bore  on  it.  The  men  were  convicted  and 
hanged.  No  one  made  any  objection.  We  had  no  more  power, 
though  sitting  under  a  Special  Commission,  than  any  other  judge 
presiding  under  a  criminal  trial.  Mellob,  J. — In  that  case  no 
witness  was  allowed  to  accompany  them.  Here  the  policemen, 
who  were  witnesses,  accompanied  the  jury  and  pointed  out  the 
place.]  In  Reg.  v.  Hutchley  (1  Sess.  Cas.  180),  a  certiorari  to 
remove  an  indictment  for  stopping  a  watercourse  into  the 
Court  of  Queen^s  Bench  was  obtained  in  order  that  a  view  might 
be  had,  and  the  reason  assigned  was  that  without  the  con- 
sent of  the  prosecutors  a  view  could  not  be  had  on  any  indict- 
ment found  at  the  Assizes.  [Bovill,  C.J. — At  the  last  Surrey 
Spring  Assizes  on  the  trial  of  an  indictment  for  a  nuisance,  the 
judge  and  jury  went  from  Kingston  to  Bermondsey  to  have  a 
view  of  the  premises  after  the  trial  had  been  on  for  three  days. 
That,  no  doubt,  was  a  case  where  the  indictment  was  removed 
from  sessions  to  the  Queen^s  Bench  by  certiorari.']  There  is  no 
statute  which  deprives  the  Court  of  any  power  it  may  have  to 
direct  a  view.  Secondly,  as  to  the  jury  receiving  evidence 
during  the  view.  AU  that  was  done  was  that  the  jury  asked  the 
constables  to  point  out  the  precise  spot  where  they  stood.  That 
is  not  equivalent  to  putting  questions  on  the  trial.  [Mellor,  J. 
— The  two  constables  were  the  witnesses.  The  whole  value  of 
their  testimony  may  have  depended  on  their  giving  correct 
answers  as  to  the  place  where  they  stood.  Blackburn,  J. — It 
was  indiscreet  to  allow  the  witnesses  to  accompany  the  jury,  but 
I  am  not  aware  that  what  was  done  renders  the  verdict  void  in  law. 
Bramwell,  B. — If  the  jury  by  themselves  had  gone  to  view  the 
place  during  luncheon  time  there  would  have  been  no  harm  in  it, 
but  the  difficulty  arises  as  to  the  witnesses  going  with  them  and 
pointing  out  the  spot.  What  authority  is  there  for  our  ordering 
a  venire  de  novo  ?]  In  Reg.  v.  Yeadon  (Leigh  &  Cave,  81 ; 
9  Cox  C.  C.  91)  this  Court  held  that  there  had  been  a  mistrial, 
and  awarded  a  venire  de  novo.  The  following  authorities  were 
also  cited  :  2  Tidd's  Prac.  922 ;  Wifham  v.  Levris  (1  Wils.  48)  ; 
Rex  V.  Fowler  (4  B.  &  Aid.  273). 


CBIMIKAIi  LAW  CASES. 


207 


The  Jndges  retired  to  consider  the  case^  and  on  returning  into 
court, 

BoviLL,  0.  J.,  said :  The  first  objection  to  the  conviction  was 
that  the  jury  were  permitted  to  view  the  urinal  after  the  summing 
up  of  the  learned  judge.  We  are  unanimously  of  opinion  that 
there  was  no  irregularity  and  no  impropriety  in  the  learned 
judge  allowing  the  jury  to  have  that  view.  It  must  always  be 
discretionary  on  the  part  of  the  judge  to  allow  a  view,  and  he 
should  grant  it,  with  proper  caution  to  the  jury  not  to  receive  any 
communications  from  the  witnesses  or  otherwise  whilst  having 
the  view.  As  to  the  jury,  while  they  were  having  the  view, 
asking  the  witnesses  to  point  out  the  precise  spot  on  which  they 
had  stood,  and  the  place  and  the  position  in  which  the 
prisoners  were  standing,  there  appears  to  have  been  no  examina- 
tion by  the  Court  below  into  these  facts.  It  is,  therefore,  im- 
possible to  reverse  the  conviction  on  the  statement  in  the  case 
which  may  be  mere  hearsay  information  or  mere  report.  If  this 
had  been  examined  into  by  the  Court  and  stated  as  fact  on  the 
case  a  very  serious  question  would  have  arisen  as  to  whether  a 
venire  de  novo  could  have  been  granted,  or  whether  it  would  have 
been  ground  only  for  an  application  to  the  Home  Secretary : 
{Reg.  V.  Murphy,  6  Moore  P.  C.  C,  N.  S.  177.)  (a)  The  case  of 
Graves  v.  Short  (Cro.  Eliz.  616)  does  not  appear  to  have  been 
cited  in  Reg.  v.  Murphy.  Other  serious  questions  would  arise  as 
to  whether  this  was  a  matter  open  on  the  record  or  within  the 
jurisdiction  of  this  Court.  On  this  point  Reg.  v.  Mellor  (27  L.  J. 
121,  M.  C. ;  7  Cox  C.  C.  454)  has  some  bearing.  As  the  case 
now  stands  we  have  no  alternative  but  to  confirm  the  conviction, 
but  this  will  not  prevent  the  prisoner  from  suing  out  a  writ  of 
error.  If  the  case  had  come  before  the  Court  on  a  writ  of  error 
in  its  present  shape,  the  Court  must  have  acted  as  we  have  done. 
We  cannot  send  the  case  down  to  be  restated,  as  appears  from 
the  observations  of  Popham,  C.J.,  in  Qroves  v.  8hort.{b) 

Conviction  affirmed. 

(a)  Reg.  ▼.  Mvqphy.  The  marginal  note  is  this : — A  priaoner  haying  been  tried 
and  convicted  of  a  capital  felony  by  a  Court  of  Oyer  and  Terminer  in  New  Soath 
Walee,  and  sentence  of  death  passed  and  the  judgment  entered  upon  the  record,  an 
•application  was  made  to  the  Supreme  Court  sitting  in  banco  for  a  venire  de  novo  on  an 
affidavit  which  stated  that  one  of  the  jury  had  informed  the  deponent  that  pending 
the  trial  and  before  the  verdict,  the  jury  having  adjourned  to  an  hotel  had  access  to 
newspapers  which  contained  reports  of  the  trial  as  it  proceeded,  with  comments 
thereon.  The  Supreme  Court  made  the  rule  absolute,  considering  that  there  had 
been  a  mistrial,  and  ordered  an  entry  to  be  made  on  the  record  of  the  circumstances 
deposed  to :  that  the  judgment  on  the  verdict  should  be  vacated,  and  a  fresh  trial  had. 
Held  (on  appeal  to  the  F^vy  Council)  acting  on  Reg.  v.  Bertrand  (4  Moore  P.  0.  Gas. 
N.  S.  460),  (1),  that  the  discretionary  power  of  tiie  Supreme  Court  to  grant  new 
trials  does  not  extend  to  cases  of  felony :  and  that  a  venire  de  novo  cannot  be  awarded 
after  verdict  upon  a  charge  of  felony  tried  upon  a  good  indictment  by  a  competent 
tribunal ;  (2),  that  if  a  venire  de  novo  could  be  awarded  upon  an  application  by  way 
of  error  on  appeal,  the  proceeding  in  the  Supreme  Court  was  defective  in  form,  and 
not  warranted  by  the  suggestion  on  the  record ;  (8),  that  the  order  for  vacating  the 
judgment,  and  for  a  venire  de  novo,  must  be  reversed. 

(6)  Graves  v.  Short  was  an  issue  on  a  writ  of  formedon,  and  the  jury  retired  to 
consider  their  verdict.  One  of  the  jurors,  while  they  were  in  their  room,  showed  to  his 
fellow  jurymen  an  escrow  in  initmg  pro  petentibue  quod  nonfuit  dat  in  evidence, /)€r  quod 
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UNITED  STATES  COUET. 

psnnstlyania  coubt  of  cokmon  pleas.(a) 

Thb  Commonwealth  v.  Yebkes. 

Larceny  of  a  chsque — Obtaining  a  cheque  by  false  pretences — 

Efvideftice, 

A  cheque  is  the  subject  of  la/rceny  if  obtained  amimo  furandi.    What 

vnll  constitute  la/rceny  of  a  clieque  ? 
Distinction  between  la/rceny  and  obtaining  by  false  pretences, 

TNDICTMENT :  First  count,  for  larceny  of  a  cheque.     Second 
-^     count,  for  obtaining  the  same  by  false  pretences. 

The  defendant  had  been  authorised  generally  to  purchase  City 
Loan  for  the  sinking  fund  of  the  city  of  Philadelphia.  On  a  certain 
day  he  called  at  the  office  of  the  City  Treasurer,  and  said  he  had 
bought  33,000  dols.  of  the  loan,  but  he  did  not  state  it  was  for 
the  sinking  fund.  A  few  minutes  afterwards  his  clerk  brought 
to  the  City  Treasurer  a  note  of  the  purchase,  sienied  in  the  name 
of  the  prisoner's  firm,  upon  which  t£e  treasi^r  gave  the  clerk  a 
cheque,  drawn  on  the  Philadelphia  bank,  for  the  amount  of  the 
alleged  purchase.  This  cheque  the  clerk  took  to  the  defendant's 
office,  and  handed  it  to  one  Hopkins,  a  fellow  clerk,  by  whom  the 
bill  presented  to  the  treasurer  had  been  made  out  by  direction  of 
the  defendant.  This  cheque  was  afterwards,  by  the  defendant, 
deposited  with  a  creditor  in  payment  of  a  debt.  If  fact,  he  had 
never  purchased  the  stock  as  he  had  represented,  and  soon  after- 
wards became  insolvent. 

• 

^  they  fonnd  for  the  defendant.  Upon  this  error  assigned  it  was  demnrred  in  law. 
The  Oourt  resolved  that  it  oonld  not  be  any  error.  They  also  held  that  if  this  was 
cause  to  avoid  a  verdict  if  it  had  been  so  fonnd  by  examination  as  they  conceive  it 
was  not,^et  in  regard  it  was  not  examined  nor  made  parcel  of  the  record,  it  cannot  be 
assigned  for  error.  For  Popham  said  "  the  trial  hereof  rests  only  in  the  examination, 
and  it  shall  not  be  per  pais :  as  nonage  shall  only  be  by  iDspection  to  avoid  a  fine,  so 
this  matter  should  to  avoid  the  verdict.  For  if  so,  then  every  verdict  upon  such  a 
surmise  might  be  drawn  in  question,  and  peradventnre  after  the  parties  be  dead,  and 
all  the  jurors  be  dead  so  as  they  cannot  be  examined,  which  would  be  a  great  incon- 
venience." And  therefore  they  held  that  such  a  cause  of  stay  of  the  judgment  ought 
to  be  always  if  it  be  upon  verdict  at  the  nut  prius  upon  the  postea  returned  ;  and  if  it 
be  upon  verdict  in  b€Bioo  it  ought  to  be  made  parcel  of  the  record,  otherwise  the  party 
shall  not  take  advantage  of  staying  the  judgment  or  of  assigning  for  error. 

(a)  I  have  introdu^d  this  case,  although  an  American  decision,  because  of  its 
copious  and  exhaustive  review  of  the  nice  distinctions  between  larceny  and  false 
pretences,  so  frequently  occurring  in  our  own  criminal  courts.— Ed. 
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The   OouET  delivered  an  elaborate  judgment^  of  which  the  Thb  Ooiocon- 
most  important  portions  are  extracted :  The'  defendant  was  the      ^'^■^mb 
broker  or  agent  of  the  city,  for  two  purposes,  viz  :  to  sell  City      Ybmuw. 
Loan,  and  to  purchase,  when  required,  loan  for  the  sinking  fund.        - — 
There  was  no  other  relation  existing  between  the  city  and  the        ^^^^' 
defendant.     Webster  defines  a  broker  to  be  ^'  an  agent  or  nego-    Larcaw  or 
tiator,  who  is  employed  by   merchants  to  make   and  conclude        Faise 
bargains  for  them,  for  a  fee  or  rate  per  cent.,  or  who  transacts     Pretences, 
other  business  for  his  employers.      Stockbrokers  are  such  as 
are  employed  to  sell  shares  in  the  stocks,  whether  of  the  public 
fund,  of  banks,  or  of  other  corporations."     A  higher  authority. 
Judge  Story,  in  his  work  on  Agency,  says :  ''  The  true  definition 
of  a  broker  seems  to  be,  that  he  is  an  agent,  employed  to  make 
bargains  and  contracts   between   other   persons,  in   matters  of 
trade,  commerce  or  navigation,  for   a  compensation  commonly 
called  brokerage.     Properly  speaking,  a  broker  is  a  mere  nego- 
tiator between  the  other  parties,  and  he  never  acts  in  his  own 
name,  but  in  the  names  of  those  who  employ  him : "  (Story  on 
Agency,  §  30)  "  There  are  various  sorts  of  brokers  now  employed 
in  commercial  afiairs,  whose  transactions  form  or  may  form   a 
distinct  and  independent  business.     Thus,  for  example,  there  are 
exchange  and  money  brokers,  stock  brokers,  ship  brokers,  and 
insurance  brokers,  who  are  respectively  employed  in  buying  and 
selling  bills  of  exchange,  or  promissory  notes,  or  goods  or  stocks, 
or  ships  and  cargoes,  or  in  procuring  insurance  and  settling  losses, 
or  in  procuring  freight  or  charter  parties : "  {Id.,  §  32.)  But  in  all 
these  difierent  classes,  there  is  this  one  prominent  feature,  that 
they  are  mere  agents,  who  transact  business  for  a  principal,  for  a 
fee  or  commission.     If  A.  employ  a  broker,  B.,  to  purchase  for 
his  account  lOOOdols.  of  City  Loan,  or  other  stocks,  B.  thereupon 
becomes  the  agent  of  A.    No  other  relation  exists  between  them. 
If  in  pursuance  of  such  employment  B.  purchases  the  stock  from 
C,   the  legal  efiect  of  the  transaction  is,  that  C.  is  bound  to 
deliver  the  stock  to  A.,  and  the  latter  becomes  the  debtor  of  0. 
to  the  amount.     And  if' A.  deliver  to  B.  the  money  to  pay  C.  for 
the  stock,  and  B.,  instead  of  doing  so,  converts  it  to  his  own  use, 
he  is  a  thief,  both  in  law  and  morals.     Nor  does  it  make  any 
difference  whether  B.  discloses  his  principal  to  C.  or  not.     The 
only  effect  of  such  non-disclosure  would  be,  that  0.  would  have 
no  remedy  against  A.  for  the  price  of  the  stock.     He  would  be 
compelled  to  look  to  the  broker  only.     But,  in  the  case  just  put, 
the  broker  still  remains  the  agent  of  A.     I  am  aware  that  a  rule 
exists  at  the  board  of  brokers  of  holding  each  broker  purchasing 
stock  personally  responsible   for   the  amount  of  his  purchase, 
whether  he  disclose  the  name  of  his  principal  or  not.     With  this 
the  person  who  employs  a  broker  has  nothing  to  do.     It  is  not  in 
the  power  of  the  latter,  nor  of  any  board  of  brokers,  to  alter  the 
law,  nor  to  change  a  rehition  that  is  fiduciary  in  its  character  into 
the  ordinary  relation  of  debtor  and  creditor.     It  is  objected  that 
the  application  of  such  a  rule  as  this  would  seriously  embarrass 
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Tbb  Ck>MMON-  tlie  stock  operations  of  brokers.  With  that  we  hare  nothing  to 
do.  We  do  not  make  the  law.  We  merely  declare  and  enforce 
it.  Bat  it  is  difficult  to  see  how  a  rule  which  rests  upon  the 
solid  foundation  of  common  honesty  can  be  productive  of  any 
serious  results.  It  may^  perhaps^  interfere  with  financial  kite- 
flying and  wild  speculations  with  the  money  of  other  people,  but 
not  with  any  legitimate  operations.  It  is  not  too  much  to  hold, 
that  when  a  broker  receives  the  money  of  another  to  invest  in  a 
certain  security,  he  shall  so  invest  it,  or  be  responsible  to  the 
criminal  law.  It  would  be  monstrous  that  the  broker  should 
lose  it  in  speculation,  and  then  turn  round  to  his  victim  and  say, 
'^  It  is  true,  I  have  converted  your  money  to  my  own  use ;  I  can 
neither  repay  you  nor  give  you  the  stock  ;  it  is  a  mere  matter  of 
contract,  I  am  your  debtor,  and  you  are  my  creditor  for  the 
amount.''  In  this  case  the  defendant  was  the  agent  of  the  city,  to 
purchase  for  account  of  the  latter  stock  for  the  sinking  Aind. 
He  alleged  that  he  had  purchased  from  some  one — ^no  matter 
who — stock  to  the  amount  of  33,000dols.  Supposing  his  state- 
ment to  be  true,  the  cheque  was  given  to  him.  Given  to  him  for 
what  ?  To  pay  his  own  debts  within  an  hour  ?  Certainly  not. 
It  was  given  him  to  pay  for  the  stock.  The  city  never  intended 
to  part  with  the  ownership  in  the  cheque.  It  went  out  in  the 
shape  of  money,  for  the  money  and  the  cheque  are  precisely  the 
same  thing  for  the  purposes  of  this  case.  It  was  to  come  back 
in  the  shape  of  stock  for  the  sinking  fund.  The  city  was  neither 
to  gain  nor  lose  by  the  transaction.  The  33,000dols.  was  still  to 
remain  the  property  of  the  city,  in  an  altered  shape  it  is  true,  but 
.  of  equal  value.  The  first  count  charges  a  larceny  of  the  cheque, 
and  this  is  the  vital  point  of  the  case.  We  do  not  think  this  a 
case  of  false  pretences,  because  there  was  not  any  intention  on 
the  part  of  the  city  officers  to  part  with  the  property  in  the 
cheque,  but  with  the  possession  merely,  and  no  relation  of  debtor 
and  creditor  arose  out  of  the  transaction.  It  is  to  be  observed 
that  the  count  in  question  rests  entirely  upon  statute.  There 
was  no  such  thing  known  to  the  common  law  as  the  larceny  of  a 
cheque,  qua  cheque.  It  is  true,  an  indictment  would  lie  for  the 
larceny  of  a  cheque  as  a  piece  of  paper,  of  the  value  of  a  fractional 
part  of  a  penny,  but  as  a  valuable  piece  of  property,  representing 
the  dollars  which  it  named,  a  cheque  was  not  the  subject  of 
larceny.  To  remedy  this  evil,  our  Criminal  Code  (sect.  104), 
has  expressly  made  it  larceny  to  steal  cheques  and  other 
securities.  A  similar  statute  exists  in  England,  from  which 
the  section  above  referred  to  is  in  the  main  copied.  So 
that  at  the  present  time,  a  cheque  is  as  much  property  and  the 
subject  of  h^enj  as  a  horse  or  a  bale  of  muslin,  and  it  is  to  be 
treated,  not  as  a  mere  piece  of  paper,  but  as  the  representative  of 
the  money  which  it  calls  for  and  of  a  corresponding  value.  This 
case  is  to  be  considered  precisely  as  if  the  defendant,  instead  of 
obtaining  a  cheqne,  had  obtained  the  money  from  the  City 
Treasury.    It  was  urged  upon  the  argument  that  the  stealing  of 
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a  cheque  in  the  hands  of  the  drawer^  before  it  had  been  pnt  into  The  Ck>iacoH- 
circolation^  was  not  larceny.     It  is  difficult  to  see  the  soundness      "^ 
of  this  view.     The  value  of  a  cheque  consists  in  its  being  the 
representative  of  money,  in  being  an  order  or  paper,  by  the  pre- 
sentation of  which  at  the  proper  place  a  certain  sum  of  money 
can  be  obtained.     The  moment  the  maker  has  filled  it  up  and 
signed  it  so  as  to  enable  the  holder  to  draw  the  money,  its  value 
attaches,  and  it  becomes  property,  to  steal  which  is  larceny.    This 
point  has  been  expressly  ruled  in  England.     In  Bex  v.  Metcalf 
(I  Moody,  433),  the  prisoner  was  indicted  for  stealing  a  cheque. 
The  cheque  was  drawn  to  bearer,  and  given  by  the  drawer  to  the 
prisoner,  for  a  specific  purpose,  to  wit :  to  deUver  to  the  Messrs. 
Caldecott.     Instead  of  doing  so,  the  prisoner  appUed  it  to  his  own 
use.      He  was  found  guilty  of  larceny  of  the  cheque.      Upon 
the  trial  the  question  was  reserved,  "  whether  the  cheque  in  the 
hands  of  the  drawer  was  of  any  value,  and  could  be  the  subject 
of  larceny  ?  ^'  The  case  was  considered,  and  the  judgment  affirmed, 
eight  of  the  nine  eminent  judges  who  heard  the  case  concurring ; 
only  one  of  them,  Littledale,  expressing  a  doubt.      We  are  of 
opinion  that  the  moment  this  cheque  was  so  far  completed  as  to 
enable  any  one  obtaining  it  to  draw  the  money,  it  was  the  subject 
of  larceny  in  the  hands  of  the  City  Treasurer.     We  do  not  regard 
the  fact  that  the  cheque,  afber  its  payment  by  the  bank,  was 
returned  to  the  City  Treasurer  as  affecting  this  view  of  the  case. 
It  came  back,  it  is  true,  so  far  as  the  piece  of  paper  was  concerned, 
but  its  value — ^that  for  which  the  law  makes  it  the  subject  of 
larceny — ^was  gone.      Here  again  we  must  keep   in   mind  the 
distinction  between  the   cheque   as   a  thing   of  value,  as   the 
equivalent  of  33,000dols.,  and  a  worthless  piece  of  paper.     Every 
cheque  stolen  from  the  drawer  must  come  back  to  him  in  case  of 
its  conversion  by  the  thief,  and  we  have  seen,  in  Bex  v.  Metcalf, 
that  a  cheque  is  the  subject  of  larceny  in  the  hands  of  the  drawer. 
It  is  immaterial  what  became  of  the  cheque  afler  it  reached  the 
possession  of  defendant,  if  it  were  obtained  feloniously,  as  in  the 
latter  case  the  offence  was  complete  the  moment  it  was  so  obtained. 
But  it  was  strongly  urged  by  the  learned  counsel  for  the  defen- 
dant, that  the  offence  at  most  was  but  a  false  pretence,  and  that 
in  any  event  it  was  not  larceny,  because  there  was  no  felonious 
intent.     The  distinction  between  larceny  and  false  pretences  is  a 
very  nice  one  in  many  instances.     In  some  of  the  old  BngUsh 
cases  the  difference  is  more  artificial  than  real,  and  rests  purely 
upon  technical  grounds.     Much  of  this  nicety  is  doubtless  owing 
to  the  (act  that  at  the  time  the  cases  were  decided  larceny  was  a 
capital  felony  in  England,   and  the  judges  naturally  leaned  to 
a  merciful  interpretation  of  the  law  out  of  a  tender  regard  for 
human  life.     But  whatever  may  have  been  the  cause,  the  law  has 
come  down  to  us  with  such  distinctions  and  we  propose  to  admi- 
nister it  as  we  find  it.    It  is  not  our  purpose  to  go  a  hair's  breadth 
beyond  the  decided  oases.     The  distinction  between  larceny  and 
false  pretences  is  well  stated  in  Russell  on  Crimes^  4th  edit.,  p.  200. 
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Tbb  Ookmon-  After  an  exhaustive  review  of  the  cases^  that  learned  authority 
wEAutH  gg^yg  .  <(  ffj^g  oorrect  distinction  in  cases  of  this  kind  seems  to  be 
TsBKM.      that  if  by  means  of  any  trick  or  artifice  the  owner  of  property  is 

induced  to  part  with  the  possession  only,  still  meaning  to  retain 

^^'  the  right  of  property,  the  taking  by  such  means  will  amount  to 
Larcemf  or  'larceny ;  but  if  the  owner  part  with  not  only  the  possession  of  the 
Fahe,  goods  but  the  right  of  property  in  them  also,  the  oflTence  of  the 
FntvMXM.  parfcy  obtaining  them  will  not  be  larceny,  but  the  offence  of  ob- 
taining goods  by  false  pretences/'  A  review  of  the  numerous 
cases  cited  upon  the  argument  would  be  interesting,  but  would 
exceed  the  limits  of  this  opinion,  and  the  result  would  be  to 
bring  us  to  the  principle  above  cited.  By  that  principle  this  case 
must  stand  or  fall,  so  far  as  this  branch  of  it  is  concerned.  The 
difficulty,  if  any,  is  not  in  the  law ;  that  is  uniform,  and  easily 
understood.  But  it  is  in  applying  the  facts  of  each  particular 
case  to  the  law,  and  thus  to  ascertain  what  offence,  if  any,  has 
been  committed.  It  will  be  our  endeavour  to  subject  this  case 
to  this  test.  It  must  be  conceded  that  if  the  city  intended  to 
part  with  its  property  in  this  cheque,  at  the  time  the  defendant 
obtained  it,  and  not  with  the  possession  only,  then  the  offence 
would  not  amount  to  larceny.  As  if  a  man  enter  a  store  and  by 
reason  of  a  false  statement  induce  the  owner  to  sell  him  a  bale  of 
goods  upon  credit ;  here  the  vendor  of  the  goods  parts  with  the 
property  in  the  goods  absolutely,  and  the  relation  of  debtor  and 
creditor  is  created.  The  merchant  may  have  been  overreached^ 
but  it  is  not  larceny — ^at  most  a  false  pretence.  Did  the  City  in- 
tend, in  the  case  now  under  consideration,  to  part  with  its  pro- 
perty in  the  cheque,  regarding  said  cheque,  as  we  are  bound  to 
do,  as  the  representative  and  equivalent  of  33,000dols.  ?  Certainly 
not  as  in  favour  of  the  defendant.  Was  the  offence  larceny  ? 
It  is  conceded  that  the  possession  of  the  cheque  was  parted  with 
by  Mr.  Jones  to  the  defendant.  The  latter  did  not  snatch  it  up 
and  run  away  with  it.  But  it  is  alleged  by  the  commonwealth, 
and  the  jury  have  so  found,  that  the  defendant  resorted  to  an 
artifice,  a  feaud,  by  means  of  which  Mr.  Jones  was  deceived^  and 
induced  to  part  with  the  possession  of  the  cheque.  The  rule  of 
law  is  well  settled,  that  if  the  possession  of  property  is  obtained 
by  an  artifice,  accompanied  with  the  felonious  intent  on  the  part 
of  the  person  obtaining  it  to  convert  it  to  his  own  use  and  if  he 
does  so  convert  it,  the  offence  is  larceny.  This  principle  is  thus 
recog^nized  in  Wharton  (sect.  1847 ):  '^  Larceny  may  be  committed 
of  goods  obtained  from  the  owner  by  delivery,  if  it  be  done  anvmo 
fwramM.  When  the  owner  unlawfully  acquired  possession  with 
an  intent  to  steal  them,  the  owner  still  retaining  the  property  in 
them,  such  person  will  be  guilty  of  larceny  in  embezzling  them. '' 
In  iUustration  of  this  doctrine,  the  learned  author  cites,  in  the 
section  referred  to,  the  &miliar  case  of  hiring  a  horse  on  pretence 
of  making  a  journey  and  immediately  selling  it.  This  is  larceny^ 
provided  the  jury  find  that  the  defendant  acted  animo  furcmdi  in 
making  the  contract.    ^'  Where  a  man,  having  the  animv^furandi, 
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obtains  in  pursuance  thereof  possession  of  tHe  goods  hj  some  Thi  Oomcoit^ 
trick  or  artifice,  this  is  considered  such  a  taking,  even  although      ^■^'ra 
there  be  a  delivery  in  fact,  as  to  constitute  larceny. "  The  State  v.      Tbbkbi. 

Oorman  (2  Nott  &  McCord,  90)  ;   Starkie  v.  The  Oommonwealth        

(7  Leigh,  752) ;  The  State  v.  Thurston  (2  McMullen,  382,  395),  ^• 
and  other  cases  cited  in  note  to  Com,  v.  James  (Heard's  L.  0.  C,  Larceny  or 
vol.  2,  p.  192).  In  Reg.  v.  Johnson  (14  E.  L.  &  B.  570)  the  False 
prisoners  were  indicted  for  larceny.  By  trick  and  fraud  they  had  'P''«'««»«- 
induced  the  prosecutor  to  draw  a  cheque  to  one  of  the  prisoners 
"  or  bearer  "  for  £42.  He  accompanied  one  of  them  to  the  bank 
to  see  it  cashed,  upon  the  understanding  that  prisoner  was  to 
return  with  him  to  his  shop  and  hand  over  to  him  forty-two 
sovereigns,  which  the  other  prisoner  retained  at  the  shop.  At  the 
bank  he  handed  the  cheque  to  the  prisoner  directing  him  to 
get  four  ten  pound  notes  and  two  sovereigns  in  change.  The 
prisoner  obtained  the  change  and  eloped,  and  his  confederate 
had  also  eloped  with  the  forty-two  sovereigns  when  the  prosecutor 
returned  to  his  shop.  The  chairman  of  the  Quarter  Sessions  put 
the  following  questions  to  the  jury ;  and  the  jury  found  the  follow- 
ing answers :  1st.  Did  the  prisoners  throughout  intend  to  get  the 
property  of  the  prosecutor  into  their  possession  by  fraud,  and 
apply  it  to  their  own  use  ?  Answer — ^Yes.  2nd.  Did  the  prose- 
cutor intend  to  part  with  his  property  in  the  cheque,  and  change, 
until  Johnson  returned  with  them,  and  the  prosecutor  received 
the  forty -two  sovereigns  ?  Answer — ^No.  Lord  CampbeU,  C.  J., 
delivered  the  opinion  of  the  court.  He  says :  ^'  The  jury  have 
found  that  the  prisoners  throughout  intended  to  get  the  property 
of  the  prosecutor  into  their  possession  by  fraud,  and  apply  it  to 
their  own  use.''  The  conviction  of  larceny  was  sustained.  In 
Beg.  V.  Heath  (2  Moody  C.  0.  R.  33),  the  prisoner  wiug  entrusted 
with  a  cheque  drawn  to  bearer,  with  instructions  to  deliver  the 
cheque,  but  appropriated  it  to  his  own  use.  Held  to  be  larceny 
of  the  cheque.  In  Reg.  v.  Perry  (1  Cox  0.  0.  222),  the 
defendant  was  convicted  of  larceny  of  a  cheque,  given  him  to  pay 
to  the  overseers  of  the  poor,  and  for  which  he  was  to  get  a  receipt, 
but  he  appropriated  the  money  to  his  own  use.  Some  doubt 
arose  whether  the  conviction  was  good,  the  cheque  not  being 
stamped  according  to  law,  but  the  judges  held  that  the  conviction 
on  the  second  count,  for  "  stealing  a  piece  of  paper  of  the  value 
of  one  penny  was  good."  Reg.  v.  Brown  (1  Dears.  0.  0.  616) 
was  an  indictment  for  larceny.  Prosecutor  owed  some  money  to 
Mr.  Staines,  and  said  to  his  servant  in  the  hearing  of  the  prisoner : 
"  George,  you  must  go  to  Mr.  Staines  and  pay  him  this  money, '' 
and  thereupon  prisoner  said  he  was  going  that  way,  and  offered 
to  take  it.  Induced  by  the  offer  of  the  prisoner,  the  prosecutor 
gave  him  the  money  to  carry  to  Mr.  Staines,  in  discharge  of  the 
debt.  Prisoner's  statement  was  false,  and  he  converted  the 
money  to  his  own  use.  The  jury  were  told  that  the  prisoner  was 
guilty  of  larceny,  if  they  were  of  opinion  that  he  obtained  the 
property  by  a  trick,  and  meant  at  the  time  to  appropriate  it  to 
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Teb  GoMiioir-  himself  (but  tliat  if  he  took  it  from  the  prosecutor  bonafde,  it  was 
WBALTB  jjQ^  larceny).  The  case  was  reserved,  and  the  court  held  the 
conviction  right.  In  Reg.  v.  Aickles  (2  East,  P.  0.  675)  the 
prosecutor  and  the   defendant  had   agreed   that   the  defendant 

^j^-  should  discount  a  bill,  and  for  that  purpose  a  bill  was  given 
Larceny  or    ^TOQ.,  when  the  defendant  told  the  prosecutor  that  if  he  then  sent 

Falae  a  person  to  his  lodgings^  he  would  give  him  the  amount,  deducting 
Pretences,  commission  and  discount ;  a  person  was  sent  accordingly,  but 
upon  reaching  the  lodgings,  the  defendant  left  the  messenger 
there,  and  went  out  under  the  pretence  of  getting  the  money,  but 
never  returned.  Held  to  be  larceny.  In  Reg.  v.  Robins  (29  E.  L. 
&  E.  Rep.  544),  some  wheat,  not  the  property  of  the  prosecu- 
tors, but  which  had  been  consigned  to  them,  was  placed  in  one 
of  his  storehouses  in  care  of  a  servant,  E.,  who  was  to  deliver  the 
wheat  only  to  the  orders  of  the  prosecutors,  or  their  managing 
clerk,  0.  The  prisoner,  who  was  in  the  employ  of  the  prosecutors, 
obtained  the  key  of  the  store-house  from  E.,  and  was  allowed  to 
remove  a  quantity  of  the  wheat,  upon  his  representing  to  E.  that 
he  had  been  sent  by  C,  and  was  to  take  the  wheat  to  the  Brighton 
Railway  station.  This  represention  was  false,  and  he  subsequently 
disposed  of  the  wheat.  Held  to  be  larceny  of  the  wheat.  So 
obtaining  money  by  the  practice  of  ring  dropping  (as  it  is  called), 
has  been  held  to  be  larceny :  (Rex  v.  Patch,  1  Leach,  0.  0.  238.) 
So  where  the  prosecutor  was  induced  by  a  preconcerted  plan,  to 
deposit  his  money  with  one  of  the  defendants,  as  a  deposit  upon 
a  pretended  bet,  and  the  stockholder  afterwards,  upon  pretence 
that  one  of  his  confederates  had  won  the  wager,  handed  the 
money  over  to  him ;  and  it  was  left  to  the  jury  to  say  whether,  at 
the  time  the  money  was  taken,  there  was  not  a  plan  that  it  should 
be  kept,  under  the  false  colour  of  winning  the  bet,  and  the  jury 
found  that  there  was ;  this  was  held  to  be  larceny :  {Rex  v.  Robson, 
Bussel  &  Ryan,  G.  G.  413.)  In  like  .  manner,  the  obtaining  of 
goods  under  cover  of  legal  process  may  amount  to  larceny.  As 
if  a  man,  animo  furandi,  sue  out  a  replevin,  and  by  that  means 
obtains  the  possession  of  another  man^s  horse  and  rides  away 
with  it ;  or  by  a  fraudulent  ejectment  get  possession  of  another's 
house  and  carry  away  the  goods  out  of  it,  he  is  guilty  of  larceny : 
(1  Hale,  P.  C.  507 ;  7  Hawkins,  P.  0.  ch.  33.  sect.  12.)  These, 
and  numerous  other  cases  which  might  be  cited,  illustrate  the 
principle,  that  the  obtaining  the  possession  of  goods  or  property, 
animo  fwramdi,  by  trick,  fraud,  or  artifice,  amounts  to  larceny. 
In  this  case  it  is  claimed  that  there  was  no  larceny,  because  there 
was  no  felonious  intent.  It  was  the  especial  province  of  the  jury 
to  dispose  of  this  question,  and  they  have  settled  it  against  the 
defendant.  It  was  fairly  submitted  to  them  as  a  question  of  fact, 
with  the  instruction,  substantially,  that  they  must  be  satisfied 
from  the  evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
took  the  cheque  feloniously,  with  intent  to  convert  it  to  his  own 
use,  or  that  he  obtained  it  by  a  trick  or  artifice,  with  a  like  felo- 
nious intent  at  the  time  he  obtained  it.     Shall  we  say  the  jury 
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were  wrong  and  reverse  their  finding  f    If  there  were  no  evidence  Tm  Oomioir. 
of  any  felonious  intent^  or  if  the  evidence  greatly  preponderated      ^"^ 
against  such  intent/ we  should  feel  bound  to  set  aside  this  verdict.  "" 

While  we  seek  to  administer  the  law  impartially,  we  will  not  be 
astute  in  opening  avenues  of  escape  for  criminals.  We  cannot  ^^^^- 
say  that  there  was  not  sufficient  evidence  of  the  felonious  intent  Zarcew  or 
to  sustain  this  verdict.  For  what  purpose  did  tbe  defendant  Fabe 
get  that  cheque  ?  He  was  upon  the  eve  of  failure.  He  had  ^^n^^fca. 
already  hypothecated  for  his  own  debts  the  loan  of  the  city  placed 
in  his  hands  for  sale.  He  had  unlawfully  obtained  SOO^OOOdols. 
in  cash  as  a  loan,  and  it  is  reasonable  to  suppose  that  he  could 
obtain  nothing  more  fix)m  the  City  Treasury  by  any  ordinary 
means.  Then  it  is  that  he  goes  there,  and  with  a  falsehood  upon 
his  lips  obtains  83,000dols.  more.  The  jury  have  found  the 
intent  with  which  this  was  done.  We  are  not  prepared  to  say 
they  were  wrong.  In  an  ordinary  case,  the  facts  would  have  been 
too  clear. for  doubt,  and  we  will  not  hesitate  here,  because  of  the 
magnitude  of  the  offence  or  the  standing  of  the  offender.  The 
justice  which  we  administer  to  the  humblest  criminal  will  be 
accorded  to  this  defendant.  Nothing  more,  nothing  less.  The 
jury  having  found  the  anim/us  fu/rcmdij  and  in  the  opinion  of  the 
court,  upon  sufficient  evidence,  our  judgment  is,  that  the  offence 
committed  by  the  defendant  in  this  case  was  larceny.  In  what 
.we  have  said  we  have  answered  most  of  the  reasons  assigned  for 
a  new  trial  by  the  learned  counsel  for  the  defendant.  It  remains 
to  notice  the  remainder  specifically.  They  refer  either  to  the 
admission  or  exclusion  of  evidence,  and  to  alleged  errors  in  the 
charge  of  the  court.  The  first,  second  and  sixth  reasons  all  relate 
to  the  exclusion  of  evidence  concerning  the  loan  (145,000  dels.) 
placed  to  the  credit  of  the  defendant  for  the  purpose  of  sale 
on  the  1st  of  October.  We  think  this  evidence  was  properly 
excluded,  for  the  reason  that  we  are  unable  to  see  how  it  had  any 
possible  bearing  upon  the  issue  before  the  jury.  It  had  nothing 
to  do  with  the  alleged  purchase  of  stock  for  the  sinking  fund.  If 
the  whole  amount  gf  the  former  loan  had  been  standing  to  the 
credit  of  the  defendant  on  the  14th  of  October,  it  was  no  answer 
to  the  charge  contained  in  the  bill  of  indictment.  It  was  not  his 
loan.  It  belonged  to  the  city,  and  he  had  no  power  over  it 
except  the  power  to  sell  it.  for  account  of  the  city.  He  could 
not  sell  or  pledge  it  for  his  own  debts  without  a  breach  of  trust, 
little  short  of  Ic^ceny  in  its  moral  guilt.  Much  less  could  he  fill 
the  order  for  the  sinking  fund  out  of  it,  for  the  city,  as  before 
observed,  was  the  owner  of  it  already.  The  fourth  reason  referred 
to  previous  transactions  in  regard  to  the  sinking  fund,  and  the. 
evidence  rejected  was  clearly  incompetent,  as  it  affected  the  parti- 
cular transaction  charged  m  the  mdictment.  The  fact  that  a 
defendant  upon  a  former  occasion  had  an  opportunity  of  commit- 
ting a  larceny,  and  did  not  do  so,  is  no  answer  to  a  specific  charge 
of  larceny  at  a  later  day.  The  fifth  and  seventh  reasons  refer  to 
the  exclusion  of  evidence  as  to  the  cause  of  the  failure  of  the 
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Thb  Ck>iocoH.  defendant.  It  was  alleged  that  a  demand  had  been  made  upon 
WEALTH  defendant  on  the  16th  of  October  for  a  portion  of  the  borrowed 
Tbbkbs.      nioney  due  to  the  city,  and  that  said  demand  was  the  cause  of 

his  failure.    A  portion  of  the  evidence  rejected  was  subsequently 

^^*  allowed  to  go  to  the  jury,  but  it  was  wholly  irrelevant.  The 
larceny  or  inquiry  was,  whether  the  defendant  was  guilty  of  the  larceny  of 
False  a  certain  cheque ;  not  what  was  the  immediate  cause  of  his  failure  7 
Pretences.  The  question  referred  to  in  the  eighth  reason  was  asked  by  the 
Commonwealth  upon  cross-examination,  and  was  strictly  responsive 
to  the  examination  in  chief.  In  this,  therefore,  there  was  no 
error.  The  remaining  reasons  allege  errors  in  the  charge  of  the 
court.  It  is  proper  to  say  that  the  alleged  errors  were  not  called 
to  the  attention  of  the  court  at  the  time,  nor  was  any  objection 
made  then  to  the  matters  now  complained  of.  Nor  was  I  asked 
to  give  any  specific  instructions  to  the  jury.  It  is  always  com- 
petent for  counsel  to  obtain  the  views  of  the  court  upon  a  point 
arising  in  the  case  by  submitting  such  point  with  a  request  to 
charge  upon  it ;  or,  if  anything  has  been  omitted  material  to  the 
case,  the  omission  can  be  supplied  by  calling  the  attention  of  the 
court  to  the  fact.  When  a  jury  has  been  allowed  to  leave  the  box 
without  any  intimation  to  the  court  that  counsel  are  dissatisfied 
with  the  charge,  an  after  objection  does  not  come  with  the  same 
weight  it  would  have  been  entitled  to  if  made  earlier.  Neverthe- 
less, we  have  considered  these  objections,  and  will  dispose  of  them 
as  though  they  had  been  made  at  the  time  of  the  trial.  The 
ninth  reason  alleges  error  in  the  following  passage  of  the  charge : 
'^  If  this  be  true,  gentlemen,  if  the  evidence  in  this  case  satisfies 
you  that  this  cheque  was  obtained  under  the  false  representation 
that  the  defendant  had  purchased  city  stock  for  the  sinking  fund, 
when,  in  point  of  fact,  he  had  not  so  purchased  it ;  that  he  con- 
verted the  money  to  his  own  use,  and  that  he  intended  so  to  do 
when  he  obtained  the  cheque  ;  then  I  instruct  you,  as  a  matter  of 
law,  that  the  defendant  would  be  guilty  of  larceny,  as  laid  in  the 
first  count  of  the  bill  of  indictment,  because,  while  the  principle  of 
law  undoubtedly  is,  that  there  must  be  a  felonious  taking,  still, 
where  a  person  resorts  to  falsehood  and  fraud  in  order  to  obtain  pos- 
session of  property,  it  is  the  same  as  taking  it  feloniously. ''  This 
?£kssage  must  be  taken  in  connection  with  the  rest  of  the  charge, 
he  jury  had  previously  been  instructed  as  to  the  general  nature 
of  larceny,  and  were  told  that  there  must  be  a  felonious  taking, 
with  intent  to  convert  the  property  to  the  use  of  the  person  so 
taking  it.  But  here  the  cheque  was  delivered  to  the  defendant 
by  the  chief  clerk  of  the  City  Treasurer,  and  it  differs  from 
ordinary  larceny  in  this,  that  the  possession  was  obtained  by  an 
artifice.  It  is,  as  we  have  seen,  text  law,  that  when  the  offender 
unlawfully  acquires  possession  of  property  with  intent  to  steal  it, 
the  owner  still  retaining  his  property  in  it,  such  person  will  be 
guilty  of  larceny.  Here  the  cheque  was  not  stolen  in  the  ordinary 
acceptation  of  the  term ;  the  possession  of  it  was  acquired  by  a 
trick ;  and  if  at  that  time  the  defendant  intended  to  convert  it 
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to  his  own  use  feloniously,  the  offence  would  be  larceny.  We  Thk  GoimoK' 
see  nothing  in  this  portion  of  the  charge  which  we  think  could 
have  misled  the  jury.  The  tentii  reason  alleges  error  in  referring 
to  the  financial  condition  of  the  defendant,  as  bearing  upon  the 
question  of  motive.  In  addition  to  the  passage  quoted  of  the 
charge,  I  referred  to  the  fact  of  the  defendant  being  upon  the  eve 
of  failure.  If  this  be  error,  it  makes  it  the  stronger  for  the  defen- 
dant. The  evidence  upon  this  branch  of  the  case  hsd  been  admitted 
without  objection,  and  I  left  it  to  the  jury  as  a  fact  they  were 
entitled  to  consider  in  determining  whether  the  defendant  acted 
with  felonious  intent.  Surely,  when  a  man  is  charged  with  the 
larceny  of  a  cheque  for  a  large  amount  of  money,  it  is  competent 
to  show  that  at  the  time  he  was  sorely  pressed  for  money,  and 
therefore  had  the  strongest  motive  to  commit  the  larceny. 
Evidence  of  a  like  character  has  been  repeatedly  admitted  in 
capital  cases.  Among  them  may  be  mentioned  the  cases  of 
Winnemore  and  Twitchell,  tried  and  convicted  in  this  court ;  the 
case  of  Robinson,  charged  with  the  murder  of  Suydam  (Wh.  Cr. 
L.,  page  851) ;  the  case  of  Colt,  charged  with  the  murder  of 
Adams ;  and  the  celebrated  case  of  Dr.  Webster,  convicted  of 
the  murder  of  Dr.  Parkman.  In  the  latter  case,  indebtedness 
was  shown  to  persons  other  than  the  deceased :  (Bemis^  Report, 
151,  160.)  We  regard  this  point  as  too  well  settled  to  need 
further  argument,  or  citation  of  authority.  We  do  not  see  any 
error  in  that  portion  of  the  charge  embraced  in  the  eleventh  and 
twelth  reasons.  There  was  no  evidence  in  the  cause  of  any  pur- 
chase by  the  defendant  of  the  stock  for  the  sinking  fund.  ^N^or 
was  there  any  offer  to  prove  such  purchase.  The  question 
whether  the  offence  was  commited  by  the  defendant  or  his  book- 
keeper was  properly  left  to  the  jury.  The  13th,  14th,  15th,  and 
16th  reasons  refer  entirely  to  portions  of  the  charge  upon  the 
last  three  counts  of  the  indictment,  as  to  which  counts,  as  we 
have  already  seen,  the  verdict  must  be  set  aside.  This  renders 
their  farther  consideration  in  this  place  unnecessary.  The  in- 
struction complained  of  in  the  seventeenth  reason,  to  the  best  of 
my  recollection,  was  given  after  the  conclusion  of  the  general 
charge,  in  reply  to  a  question  from  counsel,  and  referred  exclusively 
to  the  fact  as  to  whether  the  conversion  of  the  cheque  to  the  use 
of  defendant  was  done  with  or  without  his  consent,  which  fact 
was  left  to  the  jury.  In  this  we  see  no  error.  It  has  been  urged 
that  as  there  has  been  a  mis-trial  as  to  the  last  three  counts,  and 
the  verdict  thereon  will  have  to  be  set  aside,  that  there  shoiQd  be 
a  new  trial  €ts  to  the  first  count,  for  the  reason  that  the  jury  may 
have  been  influenced  by  the  evidence  given  upon  the  said  last 
three  counts.  In  support  of  this  view  the  learned  counsel  for  the 
defendant  have  cited  State  v.  McOanless  (9  Iredell,  N.  Carolina 
Rep.  377) ;  Wh.  C.  L.,  §  3088 ;  2  Ch.  0.  L.,  §  3090 ;  Gom.  v. 
McOowan  (2  Pars.  347) ;  Oom.Y.  Simons,  (6  Philada.  168).  This 
is  not  the  case  of  a  verdict  upon  defective  counts.  In  such  case 
the  court  can  enter  judgment  upon  the  good  count  or  counts,  if  any 
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Thb  Gomhdh-  there  be.  Bnt  the  counts  here  are  all  good  in  point  of  law^  but 
^'^■^™  as  to  three  of  them  the  verdict  is  not  sustained  by  the  evidence. 
Ybucbb.      ^^^  ^^  cited  in  Wharton  evidently  has  no  reference  to  the  case 

of  separate  instructions  upon  diflTerent  counts^   but  to  general 

^^'       instructions  applicable  to  a  single  count,  or  to  all  the  counts  in 
Larceny  or    *'^®  ^1^*     ^^y  ^^  *^®  charge  upon  the  first  count  there  had  been. 
Fahe       error  in  one  material  point,  it  would  have  been  fatal,  although  as 
Pretences,     gtated  in  Wharton,  ^^  the  jury  may  have  properly  found  their  ver- 
dict upon  another  point  as  to  which  there  was  no  misdirection/' 
The  point  decided  in  State  v.  McOcmless  (9  Iredell,  375)  is  this, 
that  when  there  are  two  good  counts  in  an  indictment,  and  the 
court  gives  erroneous  instructions  to  the  jury  as  to  one  of  the 
counts,  and  there  is  a  general  verdict  against  the  defendants, 
and  judgment  thereon,  it  is  presumed  that  the  judgment  is 

f^iven  upon  both  counts,  and  a  venire  de  novo  will  be  awarded, 
n  that  case  the  venire  de  novo  was  awarded  mainly  because  the 
court  had  passed  sentence  upon  the  count  as  to  which  there  had 
been  a  mis-trial.  The  other  cases  cited  refer  to  the  admission  of 
evidence  which  might  have  influenced  the  jury  in  their  verdict 
upon  the  counts  upon  which  there  was  no  mis-trial.  It  is  sub- 
mitted that  this  is  the  true  test.  It  is  conceded  that  if  any 
evidence  was  received  in  support  of  the  last  three  counts,  which 
would  not  have  been  admissible  under  the  first  count,  there  ought 
to  be  a  new  trial.  And  this  for  the  reason  that  it  is  impossible 
to  teU  how  far  such  evidence  may  have  influenced  the  jury.  But 
upon  a  careful  review  of  the  whole  case  it  is  impossible  to  find  a 
word  of  evidence  that  was  not  strictly  admissible  under  the  first 
count,  and  must  have  been  admitted  had  there  been  but  the  one 
count.  The  defendant,  therefore,  could  not  have  been  injured. 
Where  the  reason  of  tho  rule  fails,  the  rule  fails  with  it.  If  the 
jury  had  returned  a  verdict  of  not  guilty  upon  the  three  counts 
referred  to,  would  it  have  interfered  in  any  way  with  our  enter- 
ing judgment  upon  the  verdict  of  guilty  upon  the  first  count  ? 
This  can  hardly  be  pretended,  and  yet  what  is  practically  the 
difierence  between  such  a  case  and  the  setting  aside  of  the  verdict 
on  the  said  three  counts  by  the  court?  This  case,  as  well  as 
that  of  Oom,  v.  Marcer,  has  been  twice  argued  upon  this  motion. 
The  first  time  the  President  Judge,  and  my  brother  Peirce,  sat 
with  me  at  my  request,  to  aid  me  with  their  wisdom  and  experi- 
ence. Impressed  with  the  gravity  of  these  cases,  not  only  to  the 
community,  but  to  the  defendants;  in  view  of  the  fact  that 
important  principles  of  law  were  involved,  which  should  be  settled 
calmly  and  deliberately,  we  ordered  a  re-argument  before  a  full 
bench.  We  have  given  a  careful  and  anxious  consideration  to 
the  law,  and  the  facts  of  the  case,  as  well  as  to  the  able  and 
exhaustive  arguments  of  the  learned  counsel ;  and  while  we  are 
not  unanimous  in  our  conclusions,  the  majority  of  the  court  are  so 
weU  settled  in  their  convictions,  that  we  cannot  hesitate  as  to 
our  duty.  The  verdict  as  to  the  second,  third,  and  fourth  counts 
is  set  aside,  and  the  rule  for  a  new  trial  is  refused. 
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Dissenting  opinion  by  Pinlbttbr,  J. :  Thi  Oommoh- 

I  propose  to  examine  the  question  of  law  involved  in  this  case,  '^i*™ 
without  regard  to  the  magnitude  of  the  interests,  or  the  standing 
of  the  defendant.  I  am  inflaenced  by  neither.  My  views  would 
be  the  same  upon  the  law  and  facts  if  they  applied  to  the  meanest 
outcast  in  the  community.  What  constitutes  a  particular  offence  Larca^  or 
can  never  be  a  matter  of  doubt.  All  crimes  are  as  well  defined  as  ..^«^« 
mathematical  axioms,  and  follow  logically  from  ascertained  facts. 
Evidence  may  be  vague,  uncertain,  and  indefinite ;  or,  being  clear 
and  satisfactory,  may  be  inaptly .  applied  to  principles  of  law. 
From  this  arises  all  the  difficulty  in  investigations  of  this  character. 
It  is  proper,  therefore,  at  the  outset,  to  ascertain  with  precision 
the  facts  upon  which  the  Commonwealth  relies  to  sustain  the 
conviction.  Prior  to  the  14th  day  of  October,  1871,  the  defen- 
dant had  been  authorised  generally  to  purchase  City  Loan  for  the 
sinking  fund.  On  that  day  he  called  at  the  office  of  the  City 
Treasurer.  He  said  he  had  bought  33,000dols.  of  the  City  Loan, 
"  but  he  did  not  just  state  it  was  for  the  sinking  fund.''  About 
five  minutes  afler  this,  one  of  his  employees  came  in  with  a  bill 
which  is  as  follows  : — 

Philadelphia,  Oct  14,  1871. 

C.  T.  Terkes,  Jr.,  &  Co.,  sold  for  account  of  Jos.  P.  Marcer, 
Esq.,  Treasurer : 

27,200  city  6s,  new,  at  99|  -     -     -     -     *27,1 66.00 

5,800    „  „        100     -     .     .    -        5,800.00 

Commission      -     -     - 82.50 


$33,048.50 


Received  payment, 

C.  T.  Ybekbs,  Jr.,  &  Co., 

John  S.  Hopkins,  Att'y. 

Upon  presentation  of  this  bill,  Mr.  Jones  gave  the  cheque  to  the 
person  who  had  brought  the  bill.  He  says,  '^  after  the  cheque 
was  drawn  I  endorsed  it.  I  then  handed  it  to  Mr.  Yerkes^s  young 
man  who  brought  the  biU,  and  told  him  to  be  very  careful  and 
not  lose  it.  The  cheque  was  drawn  on  the  Philadelphia  Bank.'' 
*  *  *  f'  Mr.  Yerkes  was  in  the  office  when  the  messenger  came 
and  when  he  left ;  he  handled  the  cheque  before  the  boy  took  it 
out  of  the  office.''  The  boy  says,  "  I  took  a  bill  to  Mr.  Jones  on 
the  14th  of  October,  and  got  the  cheque  for  33,048.50dola.  He 
gave  me  the  cheque.  Mr.  Yerkes  was  not  in  either  place ;  I  say 
that  positively.  I  handed  the  cheque  to  Mr.  Hopkins."  Mr. 
Hopkins,  who  was  a  clerk  for  defendant,  says,  '^  I  believe  I  first 
suggested  that  bill.  Mr.  Yerkes  did  not  in£cate  the  form  of  the 
bill.  I  don't  recollect  what  hour  this  was.  I  was  at  the  desk  at 
the  time,  and  Mr.  Yerkes  was  passing  out  of  the  office.  This  is 
my  signature  on  the  cheque.    That  cheque  was  put  in  the  First 
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Thb  CoMMoif-  National  Bank.  Mr.  Terkea  directed  me  to  make  out  the  bill  for 
WEALTH  33,048.50dols.  I  sent  for  the  cheque  myself.  When  he  was 
YraKBs.      S^^^S  ^^^  ^  asked  him  if  I  should  send  the  bill  down  the  street. 

I  asked  him  that  question  to  know  whether  it  was  for  the  purchase 

1872.  of  city  sixes  during  the  month.  *  *  *  I  drew  all  the  cheques 
Larceny  or  ^^  Saturday.  I  don^t  recollect  any  cheque  drawn  by  me  on 
False  Saturday  or  Monday  by  the  directions  of  Mr.  Yerkes.  *  *  *  Mr. 
Pretences.  Yerkes  bought  in  the  month  of  October  43,800dols.  worth  of  City 
Loan.  I  did  not  tell  Mr.  Yerkes  I  had  deposited  the  cheque.  I 
said  nothing  to  him  about  it.^'  On  Monday  the  16th  Mr.  Jones 
told  defendant  ^^  he  had  made  no  return  of  that  33,000dols.  He 
said  his  brother  Joseph  had  the  order^  and  perhaps  he  had  not 
time  to  attend  to  it.'*  The  defendant  did  not  furnish  the  loan ; 
and  on  the  16th  he  became  insolvent.  The  argument  of  the 
Commonwealth  is^  that  the  defendant  obtained  a  qualified 
possession  of  the  cheque  by  fraudulent  representations  that  he 
had  purchased  for  the  sinking  fund  33,000dols.  of  City  Loan; 
and  at  that  time  he  intended  fraudulently  to  appropriate  it. 
Under  this  view^  it  is  apparent  that  the  defendant  could  not  be 
convicted  of  any  offence  unless  it  was  proved  that  he  had  not 
bought  the  loan  for  the  sinking  fund.  This,  though  negative, 
must  be  established  before  the  defendant  could  be  called  upon  to 
answer.  It  is  nothing  that  it  might  be  difficult — nay,  even 
impossible.  The  defendant  might  have  bought  the  loan  for  that 
particular  purpose,  and  yet  be  without  the  means  to  prove  it. 
From  the  testimony  it  appears  that  it  was  a  matter  of  policy, 
approved  by  the  treasurer,  that  purchases  for  the  sinking  fund 
should  not  be  known  or  understood  in  the  market,  or  in  the 
public,  in  that  light.  The  effort  being  always  to  conceal  this 
fact,  even  if  the  defendant  had  purchased  the  full  amount  of  the 
loan  for  the  purpose  of  direct  transfer  to  the  sinking  fund,  he 
might  be  without  the  evidence  thereof,  if  anything  intervened  to 
prevent  him  from  making  the  transfer.  The  Commonwealth 
could  only  establish  this  essentially  material  part  of  her  case  by 
showing,  that  from  the  time  he  last  had  transferred  City  Loan  to 
this  fund,  to  the  time  of  presenting  the  bill,  he  had  not  purchased 
any  on  his  own  account ;  or  had  not  any  subject  to  his  control. 
There  was  no  particular  time  when  the  loan  was  to  be  bought ; 
nor  was  there  any  particular  amount  mentioned  at  any  time  to  be 
purchased.  Whenever  the  defendant  had  any  of  the  loan  for 
this  purpose  he  announced  the  fact  to  the  treasurer  and  was 
paid  by  a  cheque  upon  tlie  sinking  fund.  He  was,  therefore,  at 
fiill  liberty  to  sell  his  own  stock  in  this  way.  Besides,  it  was  in 
evidence  that  in  the  month  of  October  he  had  purchased  43,800 
dels,  of  the  loan.  The  presumption  being  always,  if  possible,  in 
favour  of  innocence,  why  should  it  not  be  considered  that  he 
purchased  or  held  this  loan  with  the  intention  of  transferring  it 
to  the  sinking  fund ;  or  that  he  had  that  intention  at  the  time  he 
received  the  cheque  ?  It  is  nothing  to  the  purpose  of  this 
inquiry  that  subsequently  he  sold  or  hypothecated  it  to  other 
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parties.     It  will*  not  be  questioned  that  if  he  had  City  Loan  which  Thk  GoimoN- 
he  intended  to  place  to  this  account  at  the  time  he  received  the      wialth 
cheque  he  could   not   be  convicted  on   the  first  count  of  the      Ybrkes. 

indictment.     The  intention  to  transfer  the  loan  at  that  time 

would  negative  any  fraudulent  intent.  Furthermore,  unless  the  ^^^^- 
defendant  intended  at  the  time  he  received  the  cheque  fraudu-  Larceny  or 
lently  to  appropriate  it,  he  could  not  be  convicted  upon  the  first  FaUe  • 
count,  even  though  he  was  merely  a  bailee  of  the  cheque.  It  is  ^^^^^*^' 
not  enough  to  show  that  he  did  so  appropriate  it  subsequently ; 
for  that  is  entirely  consistent  with  an  honest  intent  at  the  time  ' 
he  received  it.  It  is  true  that  in  law  it  is  presumed  that  every 
man  intends  the  natural  consequences  of  his  wilful  act;  but 
that  intent  is  only  contemporaneous  with  the  act.  It  cannot 
be  legitimately  inferred,  from  the  mere  fraudulent  appropriation, 
that  the  intention  existed  at  any  given  antecedent  time,  or 
at  the  very  point  of  time  at  which  the  property  was  received. 
If  this  could  be  done,  the  distinctions  which  have  arisen  and 
which  have  made  it  necessary  to  create  here  and  in  England 
larceny  by  a  bailee  would  never  have  occurred.  It  has  been 
argued  that  both  of  these  points  have  been  settled  as  ques- 
tions of  fact  by  the  verdict  of  the  jury.  The  intent  when 
not  avowed  can  only  be  inferred  from  acts  and  declarations.  It 
must  be  as  distinctly  established  as  any  other  requisite  of  the 
offence  charged.  It  must  be  begotten  of  and  be  sustained  by 
the  testimony.  K  it  be  not,  it  does  not  legally  exist,  and  cannot 
be  created  by  the  verdict  of  a  jury.  Indeed,  as  it  necessarily 
must  be  incapable  of  disproof  by  the  defendant,  unless  by  acta 
and  declarations  which  are  the  natural  circumstances  of  his  case, 
and  which  to  be  of  any  value  to  him  must  be  free  from  all  ap- 
pearance of  preparation,  an  intent  should  never  be  inferred  unless 
it  be  the  irresistible  and  logical  sequence  &om  unquestionable 
evidence.  The  verdict  of  a  jury  wi£bout  evidence,  or  upon  in- 
sufficient evidence,  is  not  conclusive  of  any  fact.  When  there  is 
a  conflict  of  testimony,  or  when  there  is  any  testimony  in  the 
case  to  warrant  the  finding  of  a  jury,  it  may  be  otherwise.  That 
is  not  and  cannot  be  a  ''true  verdicf  wlach  is  not  verified  by 
the  facts.  Here  the  jury  have  found  the  intent  of  the  defendant 
in  both  requisites  of  the  first  count ;  and  yet  as  to  neither  is  there 
evidence  sufficient  from  which  that  intent  could  be  properly  in- 
ferred. It  may  very  well  be  that  such  was  the  intent  of  the 
defendant,  and  that  the  jury  so  believed.  But  it  was  as  little 
their  duty  to  guess  at  his  intent,  as  to  record  by  their  ver- 
dict a  belief  not  warranted  alone  by  the  testimony.  Surely, 
when  the  intent  constitutes  the  crime  which  makes  a  citizen 
infamous,  and  deprives  him  of  his  liberty,  we  should  look  beyond 
the  verdict  of  a  jury  for  the  evidence  which  supports  that 
finding.  In  this  connexion  the  language  of  Chief  Justice  Tilghman, 
in  Lewis  v.  The  Oorn/monwedlth  (15  S.  &  B.,  p.  99),  seems  very 
pertinent:  ''Is  it  to  be  said,  that  the  seller  had  an  original 
intent  to  defiraud  the  buyer  of  his  money^  and  was .  therefore 
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Thb  OoMxoif-  gniliy  of  laroeny  ?  No^  will  be  the  immediate  answer  of  the 
WEALTH  counsel  of  the  Commonwealth,  and  there  is  no  danger  of  any 
Tb^bb.      Dian's  being  improperly  convicted  of  larceny,  because  the^  jury 

are  to  decide  whether  the  intention  was  felonious.     But  juries 

1872.  have  sometimes  their  passions  and  their  prejudices.  There  are 
Larotny  w  ^J^os  when  the  pubHc  mind  is  strongly  excited,  and  juries  are 
Faiw  hurried  away  by  the  common  feeling.  A  man  is  thrown  into  a 
Pretencet.  tremendous  uncertainty  who  has  nothing  to  trust  to  but  the 
opinion  which  a  jury  may  form  of  his  secret  intention ;  a  matter 
of  which,  after  all,  they  can  have  no  positive  or  certain  know- 
ledge.'^ Besides,  the  jury  in  this  case,upon  three  counts,  found  the 
defendant  guilty  without  the  semblance  or  shadow  of  evidence. 
This  displays  such  a  rashness  or  want  of  judgment  as  should  take 
from  their  verdict  upon  the  first  count  that  special  virfcue  which 
has  been  claimed  for  it.  How  can  we  say  that  their  conclusions 
upon  the  first  count  are  unerring  when  they  so  palpably  erred 
upon  the  other  counts.  However  this  may  be,  there  does  not 
appear  to  be  sufficient  evidence  in  the  case  to  justify  the  jury  in 
saying  that  such  intent  existed  beyond  a  reasonable  doubt.  If 
these  views  be  correct,  it  follows  that  the  Commonwealth  failed 
at  the  threshold  of  her  case.  The  crime  charged  is  larceny  of 
a  cheque  under  the  statute,  which  is  as  follows :  ''  If  any  person 
shall  steal  any  draft  or  cheque,  &c.,  such  person  shall  be  deemed 
guilty  of  larceny.''  The  purpose  of  this  Act  was  not  to  create  a 
new  species  of  crime,  but  to  make  thafc  property  which  theretofore 
had  not  been  property  and  not  the  subject  of  larceny.  What 
the  terms  ^'steals"  and  "  larceny"  may  mean  must  be  determined 
by  the  known  principles  of  law.  Actual  larceny  is  when  the 
party  takes  the  goods  oufc  of  the  possession  of  the  owner  or  his 
bailee  invito  domino  by  force  or  by  stealth  cmimo  faromdi.  It  has 
been  defined  to  be  **  the  felonious  taking  the  property  of  another 
without  his  consent  and  against  his  will,  with  intent  to  convert  it 
to  the  use  of  the  taker."  Its  elements  are  therefore  a  trespass  in 
taking  against  the  owner,  and  a  felonious  intent  in  appropriating 
the  property  of  another.  Constructive  larceny,  which  is  the 
outgrowth  of  decisions,  is  where  the  taking  is  not  invito  domino, 
but  with  his  consent.  In  actual  larceny  nothing  but  the  posses- 
sion passes  to  the  thief;  the  property  still  remains  in  the  owner. 
In  constructive  larceny,  in  Uke  manner,  nothing  but  possession 
passes  to  the  taker  from  the  owner.  If  the  property  in  the  thing 
passed,  there  could  be  no  larceny,  because  the  taking  being  wit£ 
the  consent  of  the  owner  is  not  unlawful;  and  the  right  of  pro- 
perty being  in  him  who  takes,  from  the  first  moment  of  posses- 
sion, thenceforth  the  anim/us  furandi — ^the  appropriation  to  his 
own  use  of  the  goods  of  another — can  never  arise.  In  con- 
structive larceny,  therefore,  the  great,  perhaps  the  only  question, 
is  what  did  the  owner  intend  to  give  tJie  taker  f  The  cases  which 
establish  what  constructive  larceny  may  be  are  too  numerous  for 
citation.  To  ascertain  the  principles  which  they  affirm,  we  may 
classify  them  aa  follows :  1st,  Where  there  is  a  bare  charge  or 
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custody  given.     2iid^  Where  tHe  delivery  is  for  a  specific  pur-  Thi  Oommdm- 
pose.     8rd,  Where  Uie  thing  given  is  intended  to  remain  in  the      wbamb 
presence  of  the  owner.    4th,  Where  the  goods  are  delivered  as      txucbs. 
a  deposit,  as  a  stake  upon  a  bet.     It  is  clear  that  in  cases  under       — - 
ihese  heads  no  right  of  property  could  pass.    Property  in  a  thing        ^^' 
means  absolute  dominion  over  it,  in  the  present  and  in  the  future.    Larceny  or 
It  includes  actual  possession  with  the  right  of  possession,  without        Fak^ 
adverse    control    and    without    accountability.       The    right  of     ^^reutuxs. 
property  means  the  right  to  exercise  dominion.     When  it  exists 
without  possession,   larceny   cannot    be   committed  against  it, 
because  larceny  is  the  taking  from  the  possession.     In  all  cases 
included  in  the   above  classification  and,   indeed,  in  all    cases 
of  constructive  larceny,  the  possession  never  passes  from  the 
owner,  and  therefore  not  only  the  right  of  property,  but  the 
possession  also,  remains  in  the  owner ;  and  this  preserves  to  him 
property  or  dominion   which   may  be  the   subject   of  larceny. 
Where  the  property  in  the  thing  is  intended  to  be  transferred  to 
the  identical  person  to  or  for  whom  the  delivery  is  made,  it  does 
in  no  case  amount  to  larceny,  because  however  fraudulent  the 
intent  may  be,  yet  there  is  no  trespass  in  the  taking,  without 
which  there  can  be  no  larceny:  (2  East.  669.)     The  distinction  in 
cases  of  this  description  seems  to  be  that,  if  by  means  of  any 
trick  or  artifice  the  owner  of  the  property  is  induced  to  part  with 
the  possession  only,  stiU  meaning  to  retain  the  right  of  property, 
the  taking  by  such  means  will  amount  to  larceny;   but  if  the 
owner  part  with  not  only  the  possession  of  the  goods  but  the 
right  of  property  in  them  also,  the  oflFence  of  the  party  obtaining 
them  will  not  be  larceny,  but  the  ofience  of  obtaining  goods  by 
false  pretences  :  (Bussell  on  Crimes,  200.)     If  a  man  with  intent 
to  steal  his  neighbour's  goods  by  fraud  induces  the  neighbour  to 
deliver  them  to  him  under  any  understanding  that  the  property 
therein  is  to  pass,  he  commits  not  this  crime ;  but,  if  with  like 
intent  he  thus    fraudulently   obtains    leave    to  take  only  the 
possession,  he  becomes   guilty  of  larceny,  because  his  intent 
is  to  appropriate  the  property  in  the  goods ;    while  the  con- 
sent fraudulently  obtained  covered  no  more  than  the  custody: 
(1  Bishop,  Crim.  Law,  §  482.)     When,  however,  one  for  the 
purposes  of  fraud  makes  use  of  a  false  token,  and  thus  persuades 
another  to  part  with  his  property,  he  is  indictable  for  the  cheat, 
though  the  act  is  not  larceny:    (1  Bishop,  Grim.  Law.)     This 
seems  to  be  the  doctrine  of  all  the  text  writers.     It  is  clearly  and 
broadly  established  as  the  law  of  our  State  by  the  Supreme  Court 
in  Lewis  v.  The  Ooirnnon/wealth  (15  S.  &  R.  98).    It  is  therefore  of 
vital  importance   to   understand    precisely  how  the   defendant 
received  and  held  the  cheque.     He  had,  before  this  transaction, 
purchased  for  the  sinking  frmd.     Upon  the  same  kind  of  bill  he 
had  received  the  same  kind  of  cheque.     Jones  says,  "  this  form  is 
the  one  we  use  in  making  out  all  sinking  fund  cheques.  *  *  * 
Mr.  Yerkes  has  been  the  agent  for  selling  and  buying  the  City 
Loans  for  some  years.    When  money  is  wanted  for  the  sinking 
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Tm  Common-  fund,  the  coarse  is  to  aathorise  tlie  broker  to  purchase  so  much 
^"^■^™  loan.  Sometimes  I  would  tell  him  that  we  would  soon  be  in  want 
Tbrkes.      ^^  ^^^^  ^^^  *^®  sinking  fund.     In  some  cases  the  loan  for  the 

sinking  fund  was  not  supplied  for  several  days  after  the  cheque 

1872.  yro^  given.  The  form  of  the  bills  was,  "  Charles  T.  Yerkes  sold  to 
l^f^^y  or  Mr.  Marcer.'^  Mr.  Scarborough  says,  "  the  stock  applied  to  the 
Fake  sinking  fund  was  put  to  the  order  of  Joseph  F.  Marcer  by  Mr. 
Pretences.  Yerkes.^^  It  would  appear  from  this,  that  in  the  purchase  of  CSty 
Loan  for  the  sinking  fund,  the  City  Treasurer  dealt  with  the 
defendant  directly,  and  not  through  him  with  the  persons  from 
whom  the  loan  was  bought.  The  bill  was  made  out  in  the  name 
of  the  defendant,  not  only  for  the  loan,  but  also  for  the  commis- 
sions. The  cheque  was  for  the  whole  amount.  It  was,  moreover, 
paid  under  the  impression  that  the  loan  had  been  purchased.  It 
was,  therefore,  to  reimburse  him  for  the  money  expended  in  the 
purchase.  It  is  not  probable,  and  it  is  hardly  possible,  that 
Jones  could  have  given  him  the  cheque  with  any  idea  that  it 
should  be  passed  to  the  person  or  persons  from  whom  the  loan 
was  bought.  Besides,  at  the  time  the  cheque  was  given  Jones 
knew  that  all  cheques  of  like  character,  which  had  been  given  to 
Yerkes  for  a  like  purpose,  had  been  drawn  and  collected  by  him. 
If,  after  this,  any  doubt  could  remain  as  to  Jones's  intention  when 
he  gave  the  cheque,  it  should  be  removed  by  his  testimony.  He 
says,  "the  cheque  for  83,048. 50dols.  was  drawn  in  order  that  Mr. 
Yerkes  might  draw  the  money  from  the  treasury  for  the  payment 
of  loans.  It  was  the  intention  in  giving  it  that  he  should  draw 
the  money.''  Nor  should  it  be  forgotten  that  at  no  time  did 
Jones  place  any  restriction  upon  the  use  of  the  cheque,  or  in  any 
way  direct  the  application  of  the  proceeds.  When  a  cheque 
payable  to  bearer  is  thus  given,  the  natural  and  legal  presumption 
is,  that  it  m  for  the  receiver's  use  and  benefit,  and  carries  with 
it  the  right  of  conversion.  What  special  right  or  reservation 
in  the  drawer,  or  disability  in  the  receiver,  passed  with  this 
cheque?  In  what  particular  was  the  defendant's  dominion 
over  it  restricted  or  controlled?  It  has  been  contended  that 
it  was  given  for  the  purpose  of  paying  persons  from  whom  the 
loan  was  bought.  This  could  not  be,  because  the  city  did  not 
contract  with  those  persons  directly  or  indirectly.  They  could 
have  no  claim  against  the  city.  In  making  these  purchases, 
Jones  had  expressly  stipulated  that  the  seller  should  not  have 
any  reason  to  believe  he  was  dealing  with  the  city.  If  this  was 
otherwise,  it  is  enough  for  the  present  case  that  there  is  no 
evidence  from  which  it  may  be  properly  inferred.  The  right  of 
stoppage  m  transitu,  which  the  Commonwealth  argued  remained 
in  the  city,  does  not  show  that  property  in  the  cheque  did  not 
.  pass.  On  the  contrary,  it  proves  that  it  did.  This  right  could 
only  be  exercised  upon  the  ground  that  the  cheque  was  given  in 
pursuance  of  a  contract.  Ajol  appeal  to  this  right  always  evinces 
that  property  in  the  thing  had  passed  to  the  holder,  otherwise 
there  would  be  no  need  tivas  to  reclaim  it.    K  these  views  be 
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soand^  it  follows  that  not  only  possession^  bat  property^  in  the  The  Oommox. 
cheque  passed  to  the  defendant.     K  this  be  not  so,  under  which      ^"^th 
of  the  classes  of  cases  does  this  transaction  fall  ?    The  cheque  was     tihkbb 

not  placed  in  the  custody  or  charge  of  the  defendant.    It  was  not        

delivered  to  him  for  a  specific  purpose.  It  was  not  given  to  ^^^^' 
remain,  in  the  presence  of  the  agent  of  the  city.  It  was  not  a  Larceny  or 
deposit  as  a  stake.  The  property  in  the  cheque,  therefore,  having  False 
passed  to  the  defendant,  no  matter  how  fraudulent  the  means  ^^«»«»' 
whereby  he  obtained  it,  whatever  his  offence  may  be,  it  is  not 
larceny.  If  the  Commonwealth's  case  be  reliable,  it  comes 
within  and  fits  exactly  the  terms  by  which  false  pretences  are 
defined  by  our  Act,  which  is  as  follows :  "  If  any  person  shall,  by 
any  false  pretence,  obtain  the  signature  of  any  person  to  any 
written  instrument,  or  shall  obtain  from  any  other  person  any 
chattel,  money,  or  other  security,  with  intent  to  cheat  and  defraud 
any  person  of  the  same,  every  such  offender  shall  be  guilty  of  a 
misdemeanour/'  The  defendant  offered  to  show  that  upon 
transactions  similar  to  this,  with  the  knowledge  and  consent  of 
the  agent  of  the  city,  bills  were  made  out,  and  cheques  given  to 
him  before  the  loan  was  bought.  This  evidence  tended  to  show 
the  nature  of  the  business  and  the  interpretation  which  both 
parties  may  have  been  supposed  to  have  placed  upon  it.  It 
furthermore  tended  to  take  away  or  expLun  what  otherwise 
would  be  a  fraudulent  misrepresentation.  For  these  reasons  the 
testimony  should  have  been  received.  Under  the  case  as 
presented  by  the  Commonwealth  there  was  perhaps  nothing  left 
for  the  judge  but  to  charge  as  he  did.  It  was  the  only  way  in 
which  the  question  of  law  could  be  reserved.  But  if,  as  we  have 
endeavoured  to  show,  the  law  is,  that  no  larceny  exists  when  the 
propertv  passes,  the  distinctions  which  arise  between  mere 
possession  and  property  should  have  been  presented  to  the  jury. 
It  is  not  obvious  that  the  jury  had  a  right  to  consider  the  fact  of  the 
large  indebtedness  of  Mr.  Yerkes  to  the  city  in  determining  his 
intent  or  motive.  Undoubtedly,  whatever  may  be  an  inducement 
or  temptation  to  the  commission  of  an  offence  may  be  given  in 
evidence  as  indicating  the  motive  or  intent.  Therefore,  where  a 
crime  is  committed  for  the  possession  of  money,  as  in  Winne- 
morels  case,  the  necessities  of  the  person  charged  for  money 
would  be  proper  subjects  of  consideration ;  or  where  a  debtor  is 
charged  with  the  homicide  of  a  creditor,  as  in  Webster^s  case,  the 
necessities  of  the  debtor  and  the  relentless  and  persistent  pursuit 
of  the  creditor  may  be  given  in  evidence.  But  there  was  no 
evidence  that  the  city  had  demanded,  or  was  about  to  demand,  the 
money  due  by  the  defendant.  How  can  the  fact  that  a  man  owes 
another  a  large  amount  of  money,  establish,  or  tend  to  establish, 
the  motive  or  intent  to  cheat  him  in  a  subsequent  transaction  ? 
Besides,  the  Act  of  Assembly  makes  this  very  indebtedness  a  crime. 
It  arose  from  a  loan  of  the  city  funds,  which  in  express  terms  is 
declared  to  be  a  crime.  To  permit  this  indebtedness  to  enter  into 
the  deliberations  of  the  jury,  either  by  evidence,  or  argument,  or 
VOL.  xu.  Q 
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Trb  Common-  otherwise^  was  to  attempt  to  efitablish  one  crime  by  proof  of 
^^"^™  another  and  was  therefore  irregular  and  vicious.  There  was  no 
Ybrkbs.  evidence  to  sustain  the  second^  thirds  and  fourth  counts^  and  yet 
the  jury  convicted  upon  them.      What  reliance^  then,  can  be 

placed  upon  their  finding  upon  the  first  count?     If  they  thus 

iMt'cenyor  trifled  With  the  rights  of  the  defendant  upon  the  other  three 
False  counts,  the  inference  is  irresistible  that  they  may  have  so  acted 
Pretences,  jj^  j^gar^  to  the  first  count.  When  there  is  no  evidence  to 
sustain  a  count  not  defective,  a  due  regard  to  the  rights  of  the 
defendant  would  require  that  it  should  be  withdrawn.  The  mere 
fact  of  its  submission  to  the  jury  may  affect  their  minds  in  the 
consideration  of  the  counts  upon  which  evidence  has  been  offered. 
In  a  matter  of  so  much  importance  to  the  public  and  to  the 
defendant,  it  is  a  source  of  painful  regret  that  there  should  be 
any  difference  of  opinion.  I  have  been  anxious  to  test  my  own 
views  by  the  closest  scrutiny.  They  still  remain  my  firm  and 
conscientious  opinions ;  and,  however  unsatisfactory  they  may  be 
to  others^  I  cannot  hesitate  to  pronounce  them.  They  satisfy  me 
that  the  defendant  was  not  convicted  ''  according  to  law,^'  and 
therefore  the  rule  for  a  new  trial  should  be  made  absolute. 

Dissenting  opinion  by  Litdlow,  J. : 

I  am  obliged  to  dissent  from  the  judgment  of  the  majority  of 
the  court.  Under  the  evidence  in  this  case,  I  am  of  the  opinion, 
that  if  a  crime  was  committed,  it  was  not  that  known  as  larceny. 
Yerkes  was  employed  by  the  city  to  purchase  its  securities  for  the 
sinking  fund,  and  it  is  admitted  that,  for  a  very  good  reason,  he 
was  not  to  be  known  in  the  market  as  the  agent  of  the  city.  No 
special  order  was  given  to  buy  at  any  particular  time,  but  he 
purchased,  fi:^m  time  to  time,  as  the  exigencies  of  the  case  might 
require,  and  in  this  way  the  value  of  the  city  securities  was 
kept  at  par.  The  vendors  of  the  City  Loan  knew  only  Yerkes, 
and  while  it  is  true  that  the  city  might  be  held  responsible,  when 
discovered  to  be  the  principal  in  the  transaction,  it  is  equally  the 
law  that  the  vendor  had  the  right  to  hold  the  agent,  and  the 
agent  alone,  responsible.  It  is,  moreover,  a  fact,  that  Yerkes  had, 
as  an  independant  transaction,  bought  large  quantities  of  City 
Loan  for  some  purpose.  It  is  not  an  answer  to  this  statement,  so 
far  as  it  bears  upon  this  transaction,  to  declare  that  Yerkes  had 
also  sold  larger  quantities  of  city  securities,  for,  taking  into 
consideration  the  fact  that  the  defendfimt  was  an  active  broker, 
engaged  in  buying  and  seUing  City  Loan  in  large  quantities,  it  is 
impossibly  from  the  evidence,  to  come  to  the  conclusion  either 
that  Yerkes  did  not  intend  shortly  to  deliver  the  loan,  or  that 
Jones,  the  chief  clerk,  or  the  City  Treasurer,  did  not  intend  to 
part,  not  only  with  the  possession,  but  also,  and  absolutely,  with 
the  property  in  the  cheque,  and  the  money  represented  by  it, 
when  by  the  evidence  in  the  cause,  Yerkes  presented  a  bill  for 
loan  bought  by  him  for  the  city ;  or  in  other  words,  it  is  to  my 
mind  quite  impossible,  from  the  evidence^  to  beHeve  that  Yerkes 
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intended^  by  trick  or  otherwise^  simply  to  steal  the  money.     K  he  Thb  Coioiom. 
did  not,  the  crime,  if  any,  was  not  la/rceny.     In  a  moral  point  of     ''«^»^m« 
view  it  may  be  very  wrong  for  a  broker  to  depend  npon  a  future     tbbxk. 

contingency  to  deliver  stock  or  City  Loan ;  but  unless  at  the  time       

this  defendant  received  this  cheque  he  intended  to  play  a  ^^j^ 
fraudulent  trick  upon  the  City  Treasurer,  the  offence,  even  Larceny  or 
according  to  the  views  of  the  majority  of  the  court,  as  I  under-  FoJIm 
stand  them,  would  not  be  larceny ;  that  is,  a  felonious  taking,  by  ^«^«»««*- 
a  trick,  of  the  cheque,  with  a  formed  intent  then  and  there,  at 
that  time,  to  appropriate  the  money  and  deliver  the  loan.  In 
my  judgment,  the  doctrine  now  announced  by  a  majority  of  the 
court  extends  the  crime  of  constructive  larceny  to  such  limits, 
that  any  business  man,  who  engages  in  extensive  and  perfectly 
legitimate  transactions,  may,  before  he  knows  it,  by  a  sudden 
panic  in  the  market  become  a  felon.  When  a  principle  is 
asserted  which  establishes  such  a  precedent,  and  may  leekd  to 
such  results,  to  say  the  least  of  it,  it  is  startling.  If  the  crime 
charged  had  been  that  of  a  conspiracy,  or  receiving  a  loan  of 
public  money,  or  possibly  obtaining  money  under  false  pretences, 
a  much  more  serious  question  might  have  been  presented  for  our 
consideration.  As  it  is,  upon  the  law  and  the  facts  in  evidence,  I 
cannot  call  this  case  one  of  larceny,  and  therefore  I  respectfully 
dissent  from  this  judgment.  In  addition  to  what  has  been  said, 
I  also  endorse  the  views  of  my  brother  Finletter,  whose  opinion 
has  so  far  explained  the  law  and  the  facts  as  to  render  any 
further  discussion  of  the  subject  unnecessary. 

Oonvietion  affirmed. 
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WAEWIOKSHIRB  SPRING  ASSIZES. 

Obown  Ooubt. 

(Before  Mr.  Justice  Keating.) 

February  28, 1872. 

Beg.  V,  Sasah  Reason,  (a) 

EvOence^'Admiasion  offriaoner — Ind/ucement. 

The  words  ''  I  must  hnow  more  about  it/'  said  by  a  police-constable 
to  a  prisoner  in  the  course  of  a  conversation  between  them 
respecting  the  subject  matter  of  the  charge,  immediately  before 
apprehension,  are  not  a  sufficient  inducement  to  exclude  am, 
admission. 

Duties  of  a  police  offi,cer  a«  to  qvsstioning  a  prisoner, 

THE  prisoner,  Sarah  Reason,  was  indicted  for  the  murder  of  her 
chUd. 

It  appeared  that  the  child  was  fonnd  drowned  in  a  canal,  and  a 
police-constable,  who  was  about  to  apprehend  the  prisoner,  put 
questions  to  her  and  obtained  statements  from  her  with  reference 
to  the  circumstances  of  the  case.  In  the  course  of  the  conversa- 
tion he  said  to  her,  "  I  must  know  more  about  it ; "  after  which 
the  following  admission  was  made  by  her,  "  1  did  do  away  with 
it  in  the  canal  at  Warwick/' 

Leigh  for  the  prosecution. 

Buszard  for  the  prisoner. 

The  prisoner's  counsel  submitted  that  the  words  ''I  must 
know  more  about  if  amounted  to  an  improper  inducement 
sufficient  to  exclude  the  subsequent  admission  from  being  put  in 
evidence.  He  cited  from  Taylor  on  Evidence  (4th  edition),  as 
follows :  "  The  material  question  consequently  is  whether  the 
confession  has  been  obtained  by  the  influence  of  hope  or  fear ; 
and  the  evidence  to  this  point,  being  in  its  nature  preliminary, 
is,  as  we  have  seen,  addressed  to  the  judge,  who  will  require  the 
prosecutor  to  show  affirmatively  to  his  satisfaction  that  the 
statement  was  not  made  under  the  influence  of  an  improper 
inducement,  and  who,  in  the  event  of  any  doubt  subsisting  on 
this  head,  will  reject  the  confession'' — ^p.  754.     ''In  these  cases 

(a)  Reported  by  H.  F.  Poolbt,  Esq.,  BarriBter-at-Law. 
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as  the  authority  possessed  by  the  persons  who  make  or  sanction        Rbq. 
the  indujcement  is  calcnlated  both  to  animate  the  prisoner's  hopes  ^' 

of  favour,  and,  on  the  other,  to  inspire  him  with  awe,  and  in  some        "'" 
degree  to  overcome  the  power  of  his  mind,  the  law  assumes  the        1872. 
possibility,   if   not  the   probability,   of  his  making  an   untrue        *: — 
admission,  and,  consequently,  withdraws  from  the  consideration   Co!^&^n— 
of  the  jury  any  declaration  of  guilt  which  the  prisoner  under    Indictmmt. 
these  circumstances  may  be  induced  to  make.     Moreover — ^and 
this  is  a  more  sensible  reason  for  the  rule  —  the  admission  of 
such  evidence  would  naturally  lead  the  inferior  agents  of  the 
police,  while  seeking  to  obtain  a  character  for  activity  and  zeal, 
to   harass  and  oppress  unfortunate  prisoners  in    the  hope   of 
wringing  from  them  a  reluctant  confession" — ^p.  755. 

Ejsatikg,  J.  (after  consulting  with  Quain,  J.)  said:  I  have 
thought  it  right  to  consult  with  my  brother  Quain,  and  he  is  very 
clear  that  it  would  be  quite  an  over-refinement  to  exclude  this 
admission.  I  agree  with  him,  and  indeed  did  not  feel  much 
doubt  in  my  own  mind.  In  my  time  it  used  to  be  held  that  a 
mere  caution  given  by  a  person  in  authority  would  exclude  an 
admission,  but  since  then  there  has  been  a  return  to  doctrines 
more  in  accordance  with  the  common  sense  view.  The  real 
question  is  whether  there  has  been  any  threat  or  promise  of  such 
a  nature  that  the  prisoner  would  be  likely  to  tell  an  untruth  from 
fear  of  the  threat,  or  hope  of  profit  from  the  promise.  In  the 
present  case  the  police-constable  was  stating  his  reason  for 
making  further  inquiries,  and  it  would  be  straining  the  rule  to  an 
unnatural  extent  to  exclude  the  admission,  especially  as  it  was  a 
statement  made  in  the  course  of  a  narrative. 

In  the  course  of  his  summing  up  the  learned  judge  further 
observed :  "  It  is  the  duty  of  the  police-constable  to  hear  what 
the  prisoner  has  voluntarily  to  say,  but  after  the  prisoner  is  taken 
into  custody  it  is  not  the  duty  of  the  police-constable  to  ask 
questions.  So,  when  the  police-constable  has  reason  to  suppose 
that  the  person  will  be  taken  into  custody,  it  is  his  duty  to  be 
very  careful  and  cautious  in  asking  questions.^' 

Evidence  ad/mitted. 
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OXFORD  CIRCUIT. 

Stafford  Summbb  Assizes. 

July  27, 1872. 

(Before  Mr.  Justice  Quain.) 

^o.  V.  Chbistophxb  Edwasds.  (a) 

EvidenM^^Murder-^StcUemerUs  of  dececused — Bes  gestce. 

On  the  trial  of  a  prisoner  for  the  murder  of  his  wife,  a  neighbour 
swore  that  a  week  before  the  alleged  crime  was  committed  the 
deceased  visited  her  house,  bringing  an  axe  and  ca/rving  knife, 
and  gave  them  to  her  to  take  care  of 

Held,  that  the  evidence  of  what  was  said  by  the  deceased  to  the  wit- 
ness  on  handing  her  the  instruments  was  admissible, 

PRISONER  was  indicted  for  the  wilful  murder  of  his  wife 
Rosannah,  on  the  30th  of  April. 

Boughey  prosecuted. 

Motteram  defended  the  accused. 

Evidence  was  given  tending  to  prove  that  the  prisoner  often 
beat  his  wife,  and  had  killed  her  with  a  poker. 

A  neighbour,  called  as  a  witness,  stated  that  on  the  22nd  of 
April,  a  week  before  the  alleged  murder,  the  deceased  came  into 
her  house  with  a  carving  knife  and  a  large  axe.  Quain,  J.  ruled 
that  evidence  of  what  was  then  said  by  the  deceased  to  the 
witness  was  admissible.  Whereupon,  the  witness  being  allowed 
to  continue,  added :  ^'She  said,  ^Please  to  put  them  up,  and  when 
I  want  them  I'll  fetch  them,  for  my  husband  always  threatens  me 
with  these,  and  when  they^re  out  of  the  way  I  feel  S€kfer.' 


f} 


The  prisoner  wasfou/nd  gv4lty  amd  executed. 
Attorney  for  the  prosecution.  Hand,  Stafford. 

(a)  Reported  by  John  Rosb^  Esq.,  BarriBter-at-Law. 
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OXFORD  OIECUIT. 

Stafford  Summeb  Assizbs. 

July  29,  1872. 

(Before  Mr.  Jastice  Quaik.) 

Bbo.  v.  Walteb  Booth,  (a) 

24  ^  25  Vict.  c.  100,  8,  b5^—Abdv>ction — Moid/ve — Evidence. 


One  who  takes  an  unmarried  girl  under  the  age  of  sixteen  yewrs 
out  of  the  possession  and  against  the  vrill  of  her  father  or  mother^ 
is  guilty  of  an  offence  under  24  ^  25  Vict  c.  100,  s.  55,  although 
he  may  not  have  had  any  bad  motive  in  taking  her  away,  nor 
mea/as  of  ascertaining  her  age,  and  although  she  was  willing  to  go. 

PRISONER  was  indicted  for  the  abdaction  of  Mary  Ann 
JohDson,  an  unmarried  girl  under  sixteen  years  of  age. 

H.  D.  Qreene  prosecuted. 

Eenealy,  Q.C.,  defended  the  accused. 

The  prosecutor's  daughter,  a  girl  of  about  fifteen  years  old,  was 
in  the  employ  of  the  prisoner,  a  manufacturer,  who  induced  her 
to  leave  her  home,  without  the  knowledge  or  consent  of  her 
parents,  and,  by  proposing  marriage,  to  accompany  him  by  train 
to  a  town  about  thiriy  miles  distant,  where  he  left  her  at  a 
respectable  house.  She  went  away  with  him  willingly,  and, 
following  his  instructions,  told  the  people  with  whom  she  was 
lodged  that  her  father  had  threatened  to  send  her  to  a  convent. 
The  g^rl  was  recovered  virgo  intacta.  It  appeared  that  the 
prisoner  was  a  married  man,  of  excellent  character,  and  that  the 
prosecutor  was  a  Roman  Catholic. 

The  defence  raised  was  that  the  prisoner,  actuated  by  religious 
and  philanthropic  motives,  had  taken  the  girl  from  her  parents 
in  order  to  save  her  from  seclusion  in  a  convent ;  and  that  he  had 
no  means  of  ascertaining  her  age. 

QuAiN,  J.,  summed  up. — The  prisoner  is  indicted  under  24  & 
25  Vict.  c.  100,  s.  55,  which  enacts  that '' whosoever  shall  unlaw- 
fully take  or  cause  to  be  taken  any  unmarried  girl,  being  under 
the  age  of  sixteen  years,  out  of  the  possession  and  against  the 

(a)  Reported  by  John  Robb,  Esq.,  BarriBter-at-Law 
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Ri».        will  of  her  father  or  mother,  or  of  any  other  person  having  the 
_^       lawfal  care  or  charge  of  her,  shall  be  guilty  of  a  misdemeanour." 

*      The  law  is  perfectly  clear,  and  well  established  by  decisions  upon 

1872.  that  section.  You  have  nothing  to  do  with  what  was  the 
klZT  _  prisoner's  motive  in  taking  this  girl  away.  It  is  utterly  imma- 
Jdotioe,  terial  whether  he  thought  her  eighteen  years  of  age  or  less.  If 
he  undertook  the  responsibility  of  taking  an  unmarried  girl  out  of 
her  father's  house,  though  she  consented  to  go,  and  he  had  no 
bad  motive,  and  although  he  did  not  know  her  to  be  under  the 
age  of  sixteen,  he  is  responsible  for  his  act.  His  motives,  his 
philanthropy,  and  the  fact  that  she  was  willing  to  go,  have 
nothing  to  do  with  the  question  before  you.  It  was  said  by  the 
learned  counsel  for  the  prisoner  that  this  statute  was  procured  by 
the  Bishop  of  Oxford ;  if  it  were  so,  I  venture  to  add  publicly 
that  we  are  all  deeply  indebted  to  the  right  reverend  prelate  for 
the  same.  That  a  man  should  interfere  in  another's  household, 
invade  the  sanctity  of  his  home,  and  deprive  parents  of  their 
child  from  motives  of  philanthropy,  would  be  a  most  dangerous 
doctrine.  What  right  has  a  man  to  go  into  his  neighbour's 
house  and  interfere  between  a  child  and  parents,  who  are  by 
nature  the  proper  persons  to  protect  their  offspring  ?  Even  if 
the  father  had  wished  to  place  her  in  a  convent,  what  was  that  to 
the  prisoner  ?  Are  there  no  magistrates  and  officers  of  the  law  to 
whom  the  girl  might  appeal  if  Her  father  exerted  his  authority 
wrongfully  r  I  think  the  provisions  of  this  statute  afford  an 
excellent  protection  to  every  man's  house.  The  real  issue  for  you 
to  try  is  simply  this :  was  the  girl  induced  to  leave  her  father's 
house  by  Booth?  Was  she  taken  out  of  the  possession  and 
keeping  of  her  father  without  her  father's  consent  ?  That  she  left 
without  her  father's  or  mother's  consent  is  clear.  Did  he  take 
her  away  ? 

Verdki  guilty,     Sente^ice  eighteen  montha*  imprisonment. 
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OXFORD    CIRCUIT. 
Stafford  Summer  Assizes. 

July  29,  1872. 

(Before  Mr.  Justice  Quain.) 

Reg.  v.  James  Yates,  {a) 

Libel — Pleading — Indictment — Inuendo, 

An  indictment  which  cha/rged  that  the  prisoner  printed  and  pub- 
lished a  libel  of  and  concerning  B,  0.,  the  prosecutor,  according 
to  the  tenor  and  effect  following,  viz, :  "  B.  0.  of  0.  {meaning  the 
said  B,  O.),  Oame  arid  Babbit  Destroyer,  and  his  wife  {meaning 
Charlotte,  the  wife  of  the  said  B,  0,),  the  seller  of  the  same  in 
country  a/fid  town  " — 

Held  bad,  for  want  of  innuendoes,  or  a/verme^its  shewing  tliat  the 
words  alleged  to  be  defa/matory  charged  an  indictable  offence,  or 
had  reference  to  the  calling  of  the  prosecutor, 

INDICTMENT  charged  that  James  Yates,  unlawfully  and 
maliciously  contriving  and  intending  to  injure,  vilify,  and 
prejudice  one  Benjamin  Oakley,  and  to  deprive  him  of  his  good 
name,  fame,  credit,  and  reputation,  and  to  bring  him  into  public 
contempt,  scandal,  infamy,  and  disgrace,  on  the  19th  of  March, 
A.D.  1872,  unlawfully  and  maliciously  did  print  and  publish,  and 
cause  and  procure  to  be  printed  and  published,  a  false,  scandalous, 
malicious,  and  defamatory  libel,  in  the  form  of  a  handbill,  con- 
taining divers  false,  scandalous,  malicious,  and  defamatory 
matters  and  things  of  and  concerning  the  said  Benjamin  Oakley, 
according  to  the  tenor  and  effect  following  (that  is  to  say) : 
'^B.  Oakley,  of  Chillington  (meaning  the  said  Benjamin  Oakley), 
Game  and  Rabbit  Destroyer,  and  his  wife  (meaning  Charlotte, 
the  wife  of  the  said  Benjamin  Oakley),  the  seller  of  the  same  in 
country  and  town,^^  he,  the  said  James  Yates,  then  well  knowing 
the  said  defamatory  libel  to  be  false,  to  the  great  damage, 
scandal,  and  disgrace  of  the'  said  Benjamin  Oakley,  and  against 
the  peace,  &o, 

Underhill,  for  the  prisoner,  applied  to  the  Court  to  quash  the 
indictment.    The  alleged  libel  set  out  therein  was  not  a  libel.     It 

(a)  Reported  by  John  Ron,  Esq.,  Barriater-at-Law. 
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rbq.       did  not  impute  to  the  prosecator  any  indictable  offence  nor 

V.  anything  against   his   character  in   a  particular  capacity,  nor 

^^""'       anything  which  tended  to  degrade  him,  or  make  him  ridiculous, 

1872.       or  bring  him  into  public  contempt.     It  was  consistent  with  the 

indictment  that  the  prosecutor  might  be  a  man  in  the  habit  of 

l^^Z^t.    kming  game  mthout  any  wrong  in  80  doiBg 

QuAiN,  cl. — ^A  destroyer  of  game  and  rabbits  on  ma  own  Icmd 
is  quite  free  from  blame.  There  is  no  averment  shewing  that  it 
is  an  indictable  offence. 

Hon.  Evelyn  Ashley,  for  the  prosecution. — ^A  written  statement 
is  a  libel  if  it  conveys  to  the  minds  of  the  persons  to  whom  it  is 
published  a  libellous  defamation  of  another  individual.  The 
prosecutor  was  a  gamekeeper,  and  the  suggestion  evidently 
is  that  he  kills  his  master^s  game  and  his  wife  sells  it  improperly. 
The  keeper  is  called  a  Gtime  Destroyer,  an  epithet  which  is  only 
applied  to  one  who  kills  game  improperly.  The  crime  or  offence 
need  not  be  directly  charged  in  the  libel,  an  indirect  defamation 
will  suflBice  :  (Archbold,  Pleading  and  Evid.  p.  859.) 

QuAiN,  J. — I  think  this  indictment  is  bad.  The  handbill  set 
out  therein  is  not  prvmd  facie  libellous,  and  there  is  no  averment 
or  inuendo  shewing  that  it  charges  an  indictable  offence,  or 
relates  to  the  calling  or  occupation  of  the  prosecutor. 

Indictment  quashed. 

Attorney  for  the  prosecution,  Ohver,  Walsall. 
Attorney  for  the  prisoner.  Turner,  Wolverhampton. 
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OXFORD  CIKCUIT. 

Stafford  Summeb  Assizes. 

July  30,  1872. 

(Before  Mr.  Jnstice  Quain.) 

Bbg  i;.  John  PowNSB.(a) 

Forgery — Process  of  Court,  24  ^  25  Vict.  c.  98 — Indict/nimt-^ 

Allegation  of  ^'  intent  to  defraudJ* 

24^  25  Vict.c,  98,  «.28,  endcts  that  "whosoever  shall  forge  orfravdu^ 
lently  alter  any  process  of  any  Court  ^'  {with  certain  exceptions), 
"  shall  he  guilty  of  felony. ^^ 

Held,  thai  a/n  indictment  for  forgery  u/nder  that  section  must  allege 
an  intent  to  defraud. 

TNDICTMENT  charged  that  John  Powner,  on  the  14th  of  March, 
-*-  A.D.  1872,  feloniously  did  forge  certain  process  of  a  Court  of 
Petty  Sessions  of  Her  Majesty's  Justices  of  the  Peace  ....  (to 
wit)  an  order  made  and  issued  by  virtue  of  the  provisions  of  tiie 
statute  made  and  passed  in  the  8th  year  of  the  reign  of  our  said 
Lady  the  Queen,  intitided,  "  An  Act  for  the  further  amendment 
of  the  Laws  relating  to  the  Poor  in  England,^'  under  the  hands 
and  seals  of  two  of  Her  Majesty's  Justices  of  the  Peace,  ordering 
one  Samuel  Easthope,  amongst  other  things,  to  pay  unto  one 
Hannah  Shakespeare,  the  mother  of  a  certam  bastard  child,  the 
sum  of  188.  8c{.,  being  the  costs  incurred  in  obtaining  the  said 
order;  against  the  form  of  the  statute. 

Second  count. — That  the  said  John  Powner  having  in  his 
custody  and  possession  certain  process  of  a  Court  of  Petty 
Sessions,  to  wit  (the  order  aforesaid),  afterwards,  to  wit,  on  the 
same  day  and  in  the  year  aforesaid,  feloniously  did  fraudulently 
alter  the  said  last-mentioned  process,  by  erasing  the  word  "  six- 
teen ''  therein,  and  substituting  therefor  the  word  "eighteen ;'' 
against,  &c. 

Third  count. — That  he,  on  the  same  day,  did  feloniously 
serve  upon  the  said  Samuel  Easthope  certain  forced  process  of  a 
Court  of  Petty  Sessions,  &c.  (to  wit,  the  said  order),  ne,  the  said 
John  Powner,  at  the  time  when  he  so  served  the  said  last- 

(a)  Reported  by  JoBX  Boo^  Esq.,  Berri8ter*at-Law. 
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rbo.       mentioned  forged  process^  then  well  knowing  the  same  to  be 
V.         forged ;  against^  &c. 
PowNBR.         rpj^Q  prisoner,  a  sergeant  of  police,  having  received  from  the 
1872.        Clerk  to  the  Justices  a  bastardy  order,  wherein  the  amount  of 

^ costs  was  written  IQs.  8d.,  and  being  instructed  to  serve   the 

/  ^/r^r^<w£-  ^^^^^  upon  the  person  therein  named,  altered  the  amount  to 
24  ^^'5  Vict,  18«.,  served  the  order,  received  18«.,  and  kept  back  2«.  of  it. 
c.  98,  8, 28—  At  the  close  of  the  case  for  the  prosecution,  the  learned  Judge 
Indictment,    called  the  attention  of  counsel  to  the  fact  that  the  indictment  con- 
tained no  allegation  of  an  intent  to  defraud. 

Oeorge  Brown,  for  the  prosecution. — The  indictment  is  founded 
on  that  part  of  24  &  25  Vict.  c.  98,  s.  28,  which  enacts  that 
"  Whosoever  shall  forge  the  seal  of  any  court  of  record,  or  shall 
forge  or  fraudulently  alter  any  process  of  any  court  other  than 
such  courts  as  in  the  last  preceding  section  mentioned,  or  shall 
serve  or  enforce  any  forged  process  of  any  court  whatsoever, 
knowing  the  same  to  be  forged  ....  shall  be  guilty  of  felony .'' 
And  the  courts  mentioned  in  the  preceding  sect.  27,  are  courts  of 
record  or  of  equity  or  admiralty  in  England  or  Ireland.  Sect.  44 
of  the  same  Act,  which  says  that  ''  It  shall  be  sufficient,  in  any 
indictment  for  forging,  altering,  uttering,  offering,  disposing  of, 
or  putting  off  any  instrument  whatsoever,  where  it  shall  be 
necessary  to  allege  an  intent  to  defraud,  to  allege  that  the  party 
accused  did  the  act  with  intent  to  defraud,  without  alleging 
an  intent  to  defraud  any  particular  person  ....''  clearly 
shews  that  there  m^  be  cases  where  it  is  not  necessary  to 
allege  such  intent.  The  indictment  is  in  the  words  of  sect.  28. 
[QuAiN,  J. — The  second  count  alleging  a  fraudulent  intention 
may  suffice ;  but  my  doubt  is  with  regard  to  the  first  count.  Is 
this  order  ''  any  process  of  any  court ''  within  the  terms  of 
sect.  28  ?  '^  Process "  means  final  "  process.^'  In  sect.  32 
relating  to  forgery  of  orders  of  justices,  the  words  "  with  intent 
to  defraud ''  are  inserted.]  An  order  of  justices  to  pay  money  is 
the  process  of  a  court — a  proceeding. 

Kenealey,  Q.C.  {Motteram  with  him),  for  the  prisoner,  con- 
tended that  the  first  count  must  fail  for  lack  of  an  allegation  of 
intent  to  defraud,  and  that  the  order  was  not  a  "  process  '^  within 
sect.  28. 

His  Lordship  told  the  jury  that  if  the  prisoner  fraudulently 
altered  the  sum  from  I69.  into  18^.^  meaning  to  retain  the 
difference^  that  would  be  a  forgery,  and  that  service  of  the  order 
on  the  person  against  whom  it  was  made  would  be  an  enforcement 
of  it,  and  left  it  to  them  to  say  whether  the  prisoner  forged  or 
altered  and  served  the  instrument  with  the  intention  of  obtaining 
and  keeping  the  2s. 

Verdict^'Ouilty  of  fraudulently  altering  tlie  order, 

QuAiK,  J. — I  am  of  opinion  that  the  common  law  definition  of 
forgery  must  be  imported  into  sect.  28,  and  that  the  first  count  is 
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had  for  not  alleging  an  intent  to  defrand.    But  I  think  judgment        Rbq. 
will  stand  upon  the  second  county  which  is  proved,  and  that  the      _  *;-. 

order  of  justices  was  a  final  process  within  the  meaning  of  the        1 

section.    As,  therefore,  the  prisoner  has  been  convicted  of  a  felony       1872. 

under  the  second  count,  it  will  not  be  advisable  to  go  on  with  the     „ 

other  charges.  iegj^^-^ 

24  ^  26  Vict. 

Sentence,  twelve  months  imprisonment  with  hard  labour.      ^^v^MnZ" 


NORTHERN  CIRCUIT. 

Manchester  J  July  30,  1872. 

(Before  Mr.  Justice  Brett.) 

Rbg.  v.  Gibbons,  (a) 

Biga/my — Bona  fide  belief  of  death  of  husband — 24  ^  25  Vict.  c. 

100,  s.  57. 

A  bona  fide  belief  by  a  \oife  that  her  husband  is  dead  is  no  defence 
to  cm  indictmient  for  bigamy,  unless  he  has  been  continv^ously 
absent  for  seven  yea/rs. 

Reg.  V.  Horton  (11  Oox  0.  0.  145,  670)  overruled. 


T 


HE  prisoner,  Ann  Gibbons,  was  indicted  for  bigamy. 


Coventry  was  for  the  prosecution. 

Foard  was  for  the  defence. 

The  first  marriage  took  place  in  August,  1861,  with  a  man 
called  Henry  Gibbons,  a  gilder  by  trade.  He,  after  living  with  her 
for  a  few  months,  left  her,  saying  that  he  was  going  abroad.  She 
maintained  herself  by  going  out  to  service,  and  in  the  year  1867  she 
went  into  the  employment  of  a  man  called  Thomas  Fisher,  and  on 
the  23rd  of  September  in  that  year  she  was  married  to  him  telling 
him  that  she  was  a  widow.  From  the  time  her  husband  left  her 
up  to  the  date  of  the  second  marriage  she  had  never  seen  or 
heard  of  him.     These  being  the  facts  of  the  case, 

Brett,  J.,  asked  the  counsel  for  the  prisoner  what  his  defence 
was. 

Foard  said  that  if  the  prisoner  had  a  bond  fide  belief  that  her 

(a)  Reported  by  H.  F.  Thdblow,  Esq.,  BArriflter-at-Law. 


238  CRIMINAL  LAW  CASES. 

Baa.       husband  waa  dead^  which  was  a  question  for  the  jory^  she  ought 
>'•         to  be  acquitted. 

"*         Bbbtt^  J. — Bond  fide  belief  will  not  do  unless  the  first  husband 

1872.       has  been  absent  for  seven  years.     The  57th  section  of  24  &  25 

„.       __    Vict.  c.  100,  is  perfectly  dear  as  to  its  meaning. 

^^^         Foard  said  there  were  two  cases  which  decided  that  if  there 

belief  in  death  was  a  bond  fide  belief  that  the  husband  was  dead,  although  the 

of  husband,    aeyen  years  had  not  elapsed,  the  prisoner  was  entitled  to  an 

acquittal.     He  cited  Beg.  v.   Turner  (9  Cox  0.  0.  145),  tried 

before  Martin,  B.,  and  Reg.  v.  Horton  (11  Cox  C.  C.  670),  tried 

before  Cleasby,  B.,  and  in  both  of  these  cases  the  two  learned 

judges  held  that  if  the  prisoner  at  the  time  of  the  second  marriage 

had  a  bond  fide  belief  that  the  first  husband  was  dead,  the  prisoner 

ought  to  be  acquitted. 

Brett,  J.,  then  consulted  Willes,  J.,  who  was  sitting  in  the 
Civil  Court,  and  on  the  learned  judge's  return  he  said  that  both 
he  and  Willes,  J.,  were  of  opinion  that  a  bond  fide  belief  that  the 
husband  was  dead  was  no  defence  unless  the  seven  years  had 
elapsed, 

Foard. — ^WiU  your  Lordship  grant  a  case  for  the  Court  of 
Criminal  Appeal  ? 

Bbbtt,  J. — No ;  I  think  the  point  is  quite  clear.  The  words 
of  the  statute  are  express. 
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MIDDLESEX  SESSIONS. 

October  1,  1872. 

(Before  Mr.  Serjt.  Cox.) 

RbO.   v.   MADDBlf  AND   HaMPTON. 


Practice — Stmrniing  up  by  counsel. 
Where  one  o/  two  prisoners  jointly  indicted  is  defended  by  eounsd, 
a/nd  without  claimving  his  right  to  stum  up  by  the  counsel  for  the 
prosecution,  the  undefended  prisoner  has  addressed  the  jury,  the 
counsel  for  the  prosecution  may  not  afterwards  svm  up  the  case 
to  the  jury  as  against  the  defended  prisoner. 


p 


BISONEBS  were  indicted  for  larceny. 


Bibton  for  the  prosecution. 

Sleigh  for  Hampton. 

Madden  was  undefended. 

At  the  close  of  the  evidence  for  the  prosecution^  the  un- 
defended prisoner^  whose  name  was  first  in  the  indictment,  was 
called  upon  for  his  defence.  He  addressed  the  jury,  but  called 
no  witnesses. 

Bibton  then  claimed  to  sum  up  as  against  the  defended  prisoner 
before  his  counsel  addressed  the  jury.  He  cited  the  provisions  of 
28  &  29  Vict.  c.  18,  s.  2,  which  enacts  '^  that  if  anv  prisoner  is 
defended  by  counsel,  the  judge  shall,  at  the  close  of  the  case  for 
the  prosecution,  ask  the  counsel  for  each  prisoner  if  they  intend 
to  adduce  evidence,  and  if  none  of  them  does  so,  the  counsel  for 
the  prosecution  shall  be  allowed  to  address  the  jury  a  second 
time  in  support  of  his  case  for  the  purpose  of  summing  up  the 
evidence  against  such  prisoner  or  prisoners.''  He  claimed  to 
sum  up  only  as  against  the  prisoner  who  was  defended,  and 
whose  defence  had  not  yet  been  entered  upon. 

Sleigh  objected. 

The  Judge. — ^The  application  comes  too  late.  The  right  to  sum 
up  is  at  the  close  of  the  case  for  the  prosecution,  and  before  the 
defence  has  been  entered  upon.  Here  the  case  for  the  prosecu- 
tion was  concluded  and  the  defence  had  begun,  and  was  in  part 
heard.  If  one  prisoner  only  had  been  on  his  trial,  it  would  be 
quite  clear  that  the  prosecution  could  not  sum  up  now,  and  the 
position  is  not  altered  by  the  circumstance  that  ^ere  is  another 
prisoner  who  has  not  yet  made  his  defence. 
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OXFORD  CIRCUIT. 

Stafford  Winter  Assizes. 

November  3  and  4,  1872. 

(Before  Mr.  Justice  Denman.) 

Reg.  v.  Edward  Woodhall  and  Hugh  Wilkes,  (a) 

24  ^  25  Vict.  c.  96,  «.  42 — Assault  with  intent  to  rob — Indictinent 

for  felony — Verdict  of  a  misdemea/nour. 

Prisoners  were  indicted  for  feloniously  assaulting  the  prosecutor 
with  intent  to  rob  him.  The  jury  found  them  guilty  of  an 
assaulty  but  negatived  the  intent  charged. 

Held,  tliat  the  prisoners  could  not,  upon  this  indictment  and  finding , 
be  convicted  of  a  com/mon  assa/ult, 

EDWARD  WOODBALL  and  Hagh  Wilkes  were  indicted 
for  feloniously  assaulting  Joseph  Glover,  on  the  30th  of 
September  last,  at  the  parish  of  West  Bromwich,  with  intent  to 
rob  and  steal  from  his  person  certain  money. 
A,  Young  prosecuted. 
The  prisoners  were  undefended. 
The  jury  found  the  prisoners  guilty  of  the  assault,  but  not  of 

the  intent  to  rob.  n         j         n 

Uur,  adv,  vult. 

Nov.  4. — Denman,  J.,  said : — The  jury  yesterday,  after  hearing 
the  evidence,  found  the  prisoners  guilty  of  a  common  assault,  and! 
have  taken  time  to  consider  the  matter  and  to  look  into  the  law. 
The  conclusion  I  have  arrived  at  is,  that  the  finding  on  this 
indictment  in  fact  amounts  to  a  verdict  of  not  guilty,  ana  that  it  is 
not  competent  for  the  Court,  where  the  charge  is  one  of  assault 
with  intent  to  rob,  to  convict  and  sentence  the  prisoners  if  the 
jury  find  them  guilty  only  of  a  common  assault.  The  cafl^  is 
one  of  considerable  nicety,  but  the  result  of  my  examination  of 
the  authorities  is  as  I  have  stated. 

His  Lordship  then  caused  the  prisoners  to  be  bound  over  in 
their  own  recognizances  to  appear  at  a  future  Sessions  to  answer 
any  charge  of  common  assault  which  might  be  preferred  against 
them. 

A  verdict  of  Not  Ghdlty  was  receded, 

24  &  25  Vict.  e.  96,  b.  42  eDMts,  that  <<  Whosoever  shall  assanlt  any  person  with 
intent  to  rob  shall  be  gnilty  of  felony." 

(a)  Reported  by  John  Robb,  Esq.,  Barrister-at-Law. 
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COURT  OP  CRIMINAL  APPEAL. 

November  22,  1872. 
(Before  Kslly,  G.B.,    Mabtin,  B.,  Bbett,  J.,  Gbovb,   J.,  and 

QUAIN,  J.) 

Bbq.  v.  William  Jones,  (a) 

EvidenM'^Oimfessiorir^'Admfdssibility — Inducement, 

Prosecutrix  lost  her  pwrse,  containing  11.  is.,  in  a  market,  and 
asked  the  prisoner,  who  had  be^n  standing  near  her,  whether  he 
had  seen  the  purse  or  seen  any  one  pick  it  up.  He  replied  that  he 
had  not.  She,  however  suspecting  that  he  had  robbed  her,  ga/ve 
information  to  the  police.  A  policeman,  a  short  time  after,  went 
in  sea/rch  of  prisoner,  and  ha/ving  found  him,  told  him  ikat  the 
prosecutrix  had  lost  her  purse,  <md  that  it  was  supposed  that  he 
had  picked  it  up,  and  added,  "  Now  is  the  time  for  you  to  take 
it  back  to  her  J'  He  denied  hamng  it,  and  went  with  the  police* 
mam,.  As  they  walked  along  he  commenced  making  a  statement, 
but  the  policeman  told  him  to  say  nothing  until  they  saw  the 
prosecutrix.  Having  mst  the  prosecutrix  after  they  had  walked 
about  600  yards,  som^  conversation  took  place,  and  the  prisoner 
was  searched,  and  on  a  half  sovereign  being  fov/nd,  the  prisoner 
said  to  the  prosecutrix  that  he  would  maJce  it  ail  up  to  her. 
Twenty  minutes  had  elapsed  between  the  time  of  the  policeman's 
remark,  ^^ Now  is  the  time  to  take  it  back  to  her'*  and  the 
prisoner's  statement,  "  that  he  would  make  it  all  up  to  her : '' 

Held,  that  there  was  no  i/aducement  held  out  to  the  prisoner,  and 
that  his  statement  or  confession  that  he  would  make  it  all  up  to 
her  was  admissible  in  evidence  against  him. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Midsummer 
Quarter  Sessions  for  the  county  of  Cardig^,  on  the  8rd  of 
July,  1872. 

William  Jones  was  tried  upon  an  indictment  charging  him 
with  stealing  moneys  to  the  amount  of  11.  4is.,  the  property  of  one 
Edward  Bees. 

At  the  trial,  it  was  proved  that  on  the  22nd  of  April,  1872, 
Mrs.  Jane  Bees,  the  wife  of  the  prosecutor,  was  with  her  mother 
in  the  market  at  Aberystwith.     She  there  purchased  some  fowls, 

(a)  Reported  by  John  Thompoon,  Esq.,  Barri8ter>ftt-Lftw. 
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Ru.        which  she  paid  for  with  money  which  she  took  out  of  her  purse, 

^'  and  after  paying  for  them,  she  replaced  the  purse,  containing 

"•       11,  4*.,  composed  of  two  half  sovereigns  and  4*.,  in  her  pocket. 

1872.       At  the  time  when  she  paid  for  the  fowls,  Mrs.  Bees  observed  the 

prisoner,  who  she  previously  knew  by  sight  standing  close  by 

AViWeiMJc—  and  near  enough  to  see  her  take  the  money  out  of  the  purse,  and 
Confugion—  there  was  no  one  but  the  prisoner  near  her  at  the  time.  Mrs. 
Inducement,  -g^^g  resided  a  few  yards  from  the  market,  and  as  soon  as  she 
got  home  she  searched  her  pocket,  and  found  her  purse  and 
money  gone.  She  immediately  returned  to  the  market,  and 
found  the  prisoner  still  there.  She  asked  if  he  had  seen  the 
purse  or  seen  any  one  pick  it  up.  He  said  he  had  not ;  but  Mrs. 
Kees,  suspecting  from  several  circumstances  that  the  prisoner 
was  the  person  who  had  robbed  her,  gave  information  to  Sergt. 
Evans,  of  the  Aberystwith  county  police,  who  went  in  search  of 
the  prisoner,  and  found  him  between  six  and  seven  o^clock  the 
same  evening,  in  the  Welsh  Harp  publichouse,  Aberystwith. 

The  evidence  of  Sergt.  Evans,  who  was  called  as  a  witness  for 
the  prosecution,  was  as  follows  : — I  found  the  prisoner  at  the  Welsh 
Harp  and  called  him  out ;  I  said  Mrs.  Rees  had  lost  her  purse,  and 
that  it  was  supposed  he  had  picked  it  up.  I  said,  '*  Now  is  the 
time  for  you  to  take  it  back  to  her.^^  He  denied  having  it,  and 
used  very  strong  language.  This  took  place  outside  the  Welsh 
Harp,  in  the  street.  I  asked  him  what  money  he  had ;  he  said, 
eighteenpence.  I  went  with  prisoner  to  Great  Dark-street.  He 
commenced  making  a  statement.  I  said,  ^'  Say  nothing  now  until 
we  see  Mrs.  Bees.''  At  the  end  of  Market-street  we  met  Mrs.  Bees 
and  Elizabeth  James.  When  we  got  up  to  them  the  prisoner 
said, "  Do  you  say  I  have  got  your  money  ?  ''  She  rephed,  "  No,  I 
do  not  say  so ;  but  you  were  the  only  person  who  was  near  me  at 
the  time  I  had  lost  it.''  He  then  declared  he  had  not  seen  it,  and 
said, "  Might  God  strike  him  dead  if  he  had  seen  it."  I  then 
said  to  him,  ^'  William,  what  money  do  you  say  you  have  about 
you  ?  "  He  replied,  '^  Eighteen  pence."  Being  close  by  the 
yard,  I  said  to  him,  ''  Come  in  here ;  if  you  are  honest  you  will 
be  none  the  worse  for  being  searched."  He  then  walked  into  the 
yard,  Mrs.  Bees  being  then  close  behind  us.  I  said  to  him 
again,  ''Now,  eighteenpence,  you  say,  is  all  you  have  about 
you."  He  put  his  hands  in  his  pocket  and  pulled  out  half-a- 
crown,  a  shilling,  sixpence,  and  three  halfpence.  I  counted  the 
money,  and  said  to  him,  ''William,  there  is  more  than  Is,  6d. 
here."  He  replied,  "  Oh,  yes,  there  is  half-a-crown ;  I  had  for- 
gotten about  that."  I  then  placed  my  hand  in  the  prisoner'^ 
pocket,  and  found  half  a  sovereign  in  gold.  I  said,  "William, 
what  is  this  ?  "  He  held  down  his  head,  and  in  a  few  seconds 
went  forward  to  Mrs.  Bees,  and,  crying,  said,  "  Mrs.  Jones  (Mrs. 
Bees's  name  before  her  marriage),  dear,  I  will  make  it  all  up  to 
you."  I  had  said  to  the  prisoner,  "Now  is  the  time  to  take  it 
back  to  her,"  twenty  minutes  before  the  time  when  the  prisoner 
said  to  Mrs.  Bees  that  he  would  make  it  all  up  to  her.     It  is  a 
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distance  of  about  600  yards  between  the  Welsh  Harp  and  the 
place  where  the  prisoner  made  this  remark  to  Mrs.  Bees. 

Upon  this  evidence  it  was  objected  by  the  advocate  for  the 
prisoner  that  the  remark  of  Sergt.  Evans  to  the  prisoner^  ^'Now 
is  the  time  for  you  to  take  it  back  to  her/'  amounted  to  an  in- 
ducement, and  was  therefore  inadmissible  in  evidence  against 
him. 

The  Court  overruled  these  objections,  and  left  the  evidence  of 
Sergt.  Evans,  with  the  rest  of  the  case,  to  the  jury,  who  found 
the  prisoner  guilty. 

Upon  the  application  of  the  advocate  for  the  prisoner,  the  Court 
decided  to  reserve  the  question  of  law  for  the  consideration  of  the 
Court  for  Crown  Cases  Beserved,  whether,  upon  the  above  facts, 
the  statements  made  by  the  prisoner  were  admissible  in  evidence 
against  him,  and  whether  the  prisoner  was  properly  convicted ; 
and,  in  the  meantime,  sentence  was  postponed,  and  the  prisoner 
liberated  on  bail. 

(Signed)         C.  Marshall  Griffith, 
Chairman  of  the  Cardiganshire  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 

Blofield,  for  the  prosecution. — Two  points  arise.  First,  was 
there  any  inducement  to  confess  by  a  promise  or  threat  held  out 
to  the  prisoner  ?  Secondly,  was  the  confession  involved  in  the 
statement  made  by  the  prisoner,  that  he  would  make  it  all  up 
to  the  prosecutrix,  caused  by  the  inducement,  there  being  an 
interval  of  twenty  minutes  ?  As  to  the  first  point ;  the  words  of 
the  policeman,  "  Now  is  the  time  for  you  to  take  the  purse  back 
to  her  "  (the  prosecutrix),  do  not  import  any  promise  or  threat  to 
the  prisoner  to  confess.     [He  was  then  stopped  by  the  Court.] 

Kallt,  C.B. — It  is  quite  clear  that  these  words  import  no 
promise  or  threat  to  the  prisoner  to  confess. 

The  other  Judges  concurred.  Oonviction  affirmed. 
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OOXTRT  OF  OEIMINAL  APPEAI|^ 

November  28,  1872. 
(Before  Kelly,  O.B.,  Mabtjn,  B.,  Bbbtt,  J.,  Geovb,  J.,  and 

QUAIN,  J.) 

Beg.  v.  Look,  (a) 
Indecent  assault — Consent — Submission — OhdM  of  tender  yea/rs. 

The  definition  of  an  assault  that  the  act  must  be  ^^  against  tlie 
will  ^'  of  the  'patient  vmplies  the  possession  of  an  acti/oe  will  on 
his  paH. 

Therefore,  mere  submission  by  a  child  of  tender  years  to  an  in- 
decent assault  without  any  active  sign  of  dissent,  the  child  being 
ignorant  of  the  nature  of  the  assault,  does  not  a/mount  to  consent 
so  as  to  take  the  offence  out  of  the  operation  of  the  criminal  la/w. 

AT  the  General  Session  of  the  peace  for  the  County  of  Middle- 
sex, on  the  4th  June,  1872,  James  Lock  was  tried  upon  an 
indictment  which  charj^ed  him  with  indecently  assaulting  Frederick 
William  Sandell  and  George  Goodge. 

It  was  proved  by  three  witnesses  that  they  saw  the  defendant 
in  a  field  by  the  Edgware-road  take  each  of  the  boys  in  suc- 
cession upon  his  legs,  play  with  their  private  parts,  unbuttpn  his 
trousers  and  theirs,  lie  upon  them,  and  move  himself  about  as  if 
in  the  act  of  having  connection  with  a  woman. 

The  two  boys,  each  of  whom  was  only  eight  years  old,  proved 
that  the  defendant  met  them  in  the  Edgware-road,  said  he  would 
take  them  to  some  fireworks,  gave  them  biscuits  and  some  beer, 
took  them  into  the  field,  went  up  to  a  wall  to  which  they  followed 
him,  there  sat  upon  the  grass,  placed  them  successively  upon  his 
lap,  laid  his  hand  on  their  private  parts,  unbuttoned  their  trousers 
and  his  own,  threw  them  down  on  their  backs  and  lay  upon  them, 
moving  himself  in  an  indecent  manner,  which  one  of  the  boys 
described  by  a  gesture.  The  defendant  was  interrupted  by  the 
comingup  of  the  three  witnesses,  when  he  told  the  boys  not  to 
tell.  The  boys  were  not  asked  by  the  counsel  on  either  side  if  it 
was  done  against  their  will  or  with  their  consent,  but  they  stated 
that  they  £d  not  know  what  the  defendant  was  going  to  do  to 
them  when  he  took  them  into  the  field  and  placed  them  on  his 
lap  and  laid  them  on  the  ground. 

(a)  Reported  by  Johh  THOHPflOH,  Esq.,  Barrister-at-Law. 
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On  theBe  facts  it  was  contended  by  the  counsel  for  the  Reg. 
defendant  that  there  was  no  case  for  the  jury,  inasmuch  as  the  jj^^ 
filthy  acts  were  not  done  against  the  wiU  of  the  boys.  

Haying  determined  that  it  was  a  question  for  the  jury^  in  sum-  1B72. 
ming  up  I  stated  to  them  that  the  law  recognised  a  distinction  J^^^ 
between  mere  submission  and  positive  consent.  That  a  person 
may  submit  to  an  act  done  to  him  from  ignorance^  or  his  consent 
may  be  obtained  by  frauds  and  in  neither  case  would  it  be  such  a 
consent  as  the  law  contemplates.  That  consent  means  an  active 
will  in  the  mind  of  the  patient  to  permit  the  doing  of  the  act 
complained  of ;  and  that  knowledge  of  what  is  to  be  done^  or  of 
the  nature  of  the  act  that  is  being  done^  is  essential  to  a  consent  to 
the  act.  That  it  had  been  contended  that^  inasmuch  as  an  assault 
must  be  an  act  done  against  the  will  of  the  patient,  and  the  boys 
did  not  expressly  dissent^  there  was  no  assault ;  but  that  this 
assumes  a  consenting  will  on  their  parts,  and  both  stated  that 
they  did  not  know  what  the  defendant  intended  to  do^  nor  the 
meaning  of  what  he  was  doing. 

The  facts  of  the  case  were  undisputed,  and  the  question  I  left 
to  the  jury  was  whether,  in  their  judgment,  the  boys  merely  sub- 
mitted to  the  filthy  acts,  ignorant  of  what  was  going  to  be  done 
to  them,  or  of  the  nature  of  what  was  being  done,  or  if  they 
exercised  a  positive  will  about  it,  and  consented  to  what  the 
defendant  did.  In  the  former  case  they  would  find  the  defendant 
Ouilty.    In  the  latter  case  they  would  acquit  him. 

The  jury  found  the  defendant  Ouilty,  stating  that  they  did  so, 
being  of  opinion  that  the  boys  merely  submitted  to  the  act  of 
the  defendant,  not  knowing  the  nature  of  such  act. 

The  question  being  of  frequent  recurrence,  and  the  law  appear*' 
ing  to  be  unsettled,  on  the  application  of  counsel  for  the  defendant, 
I  reserved  for  the  opinion  of  this  Honourable  Court  the  question 
whether  the  definition  of  an  assault  "  that  it  must  be  an  act  done 
against  the  will  of  the  patient "  extends  to  the  case  of  submis- 
sion to  the  act  through  ignorance  of  its  nature  and  where  there 
was  no  positive  exercise  of  the  will  in  the  way  of  dissent,  or  if 
the  actual  exercise  of  an  actual  dissenting  will  is  necessary  to  be 
proved  in  order  to  constitute  an  assault. 

If  it  should  be  the  opinion  of  the  Honourable  Court  that  the 
direction  to  the  jury  was  wrong,  the  conviction  will  be  quashed. 
If  right,  it  will  be  confirmed.  The  prisoner  was  admitted  to 
bail. 

(Signed)  Bdwd.  Wm.  Cox, 

Deputy  Assistant  Judge  of  Middlesex. 

No  council  was  instructed  for  the  prisoner. 

Metcalfe  for  the  prosecution. — There  is  a  well  established  dis- 
tinction between  positive  consent  and  mere  submission  to  an 
indecent  assault.  In  Beg.  v.  Day  (9  Oar.  &  P.  722)  upon  an 
indictment  for  attempting  to  abuse  a  female  child  under  tiie  age 
of  ten,  containing  a  count  for  a  common  assault^  it  appeared  that 


246  CRmiNAL  LAW    CASSS. 

^^'       the  prisoner  made  an  attempt  upon  her  without  any  yiolence  on 
ij^^       his  part  or  actaal  resistance  on  hers,  and  it  was  contended  that  as 

she  offered  no  resistance  it  must  be  taken  that  she  consented,  but 

]^-  Coleridge,  J.  said  "There  is  a  difference  between  consent  and 
Assault  submission :  every  consent  involves  a  submission,  but  it  by  no 
means  follows  that  a  mere  submission  involves  consent.  It  would 
be  too  much  to  say  that  an  adult  submitting  quietly  to  an  outn^ 
of  this  description  was  not  consenting :  on  the  other  hand  the 
mere  submission  of  a  child  when  in  the  power  of  a  strong  man, 
and  most  probably  acted  upon  by  fear,  can  by  no  means  be  taken 
to  be  such  a  consent  as  will  justify  the  prisoner  in  point  of  law/' 
So  in  Bex  v.  Nichol  (Bus.  &  By.  130)  where  a  master  took 
indecent  liberties  with  a  female  scholar  of  the  age  of  thirteen,  and 
she  did  not  resist,  but  it  was  against  her  will,  the  Judges  on  a  case 
reserved  were  of  opinion  that  the  master  was  guilty  of  an  assault. 
So  where  a  medical  man  had  connection  with  a  girl  of  fourteen 
years  of  age  under  the  pretence  that  he  was  thereby  treating 
her  medically  for  the  complaint  for  which  he  was  attending  her, 
and  she  made  no  resistance,  this  was  held  to  amount  to  an 
assault,  and  semble  also  to  a  rape  {Beg  v.  Oase,  6  Cox  C.  C.  222  ; 
1  Den.  C.  G.  580).  So  where  a  man  obtains  carnal  knowledge  of 
a  woman  by  a  fraud  which  induces  her  to  suppose  it  is  her 
husband,  although  it  is  not  a  rape,  yet  it  hpA  been  held  to  be  an 
assault  {Beg.  v.  Williams j  8  C.  &  P.  286).  ^There  cannot  be  con- 
sent to  the  act  without  some  knowledge  of  what  is  about  to  be 
done.  So  in  the  case  of  an  idiot  girl  incapable  of  giving  consent 
from  defect  of  understanding,  if  the  act  be  found  to  have  been 
done  forcibly,  although  not  against  her  will,  it  will  amount  to 
rape :  {Beg.  v.  Fletcher,  8  Cox  C  C.  131 ;  BelPs  C.  0.  63).  The 
cases  of  Beg.  v.  Bennett  (4  Fos.  &  Fin.  1105)  and  Bex  v.  Bosinski 
(Mood.  0.  C.  19)  were  also  referred  to. 

Kellt,  C.B. — I  am  of  opinion  that  the  conviction  should  be 
confirmed.  This  is  not  an  indictment  for  a  rape,  but  the  ques- 
tion before  us  arises  upon  an  indictment  for  an  indecent  assault, 
and  it  is  whether  mere  submission  to  an  indecent  act  without 
consent,  the  circumstances  being  such  that  the  person  assaulted 
was  unable  to  exercise  his  will  either  one  way  or  the  other, 
relieves  the  other  party  from  criminal  liability ;  and  whether  the 
facts  proved  in  this  case,  although  done  without  fraud  towards 
the  patient,  do  not  make  out  the  charge  of  indecent  assault,  the  ^ 
patient  being  unable  to  exercise  his  will,  there  being  no  actual 
consent  on  the  one  hand,  and  on  the  other  hand  no  actual  fraud 
to  induce  consent.  Where  a  child  submits  to  an  act  of  this  kind 
in  ignorance,  the  offence  is  similar  to  that  perpetrated  by  a  man 
who  has  connection  with  a  woman  while  asleep.  If  that  were 
not  an  assault,  our  law  would  be  very  defective.  In  such  a  case 
consent  is  out  of  the  question,  for  a  woman  whilst  asleep  is  in 
such  a  state  that  she  cannot  consent,  and  the  act  of  connexion 
with  her  under  the  circumstances  is  quite  sufEicient  to  constitute 
an  assault.     There  has  been  no  decided  case  like  the  present,  but 
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there  are  many  cases  which  show  that  having  connexion  with  a        Rro. 
woman  whilst  asleep  or  by  a  fraud  which  induces  the  woman  to  *'• 

suppose  that  it  is  her  husband^  amounts  to  an  assault.     In  the        

present  case  the  acts  were  done  to  children^  and  they  were  uncon-        1872. 
scions  of  the  nature  of  the  acts  which  the  prisoner  did  or  was 
about  to  do^  and  were  therefore  not  in  a  condition  to  exercise 
their  wills  one  way  or  the  other,  and  I  think  that  the  acts  done 
by  the  prisoner  amounted  to  an  assault. 

Mabtin,  B. — I  am  of  opinion  that  treating  these  children  in  the 
way  in  which  the  prisoner  did  prima  facie  amounts  to  an  assault. 
The  case  is  analogous  to  B^ex  v.  Nichol,  where  a  master  took 
indecent  liberties  with  a  female  scholar  without  her  consent,  and 
was  held  guilty  of  an  assault  although  she  did  not  resist. 

Brett,  J. — The  acts  done  by  the  prisoner  were  done  to  boys  of 
a  tender  age,  and  are  said  by  the  prosecution  to  amount  to  an 
assault.  I  agree  that  to  amount  to  an  assault  the  acts  must 
have  been  done  against  the  wills  of  the  boys.  The  question 
we  have  to  decide  is  whether  the  learned  Deputy  Assistant  Judge 
gave  a  proper  definition  of  what  constituted  consent  to  the  jury. 
If  the  boys  had  consented  to  the  acts,  although  ignorant  of  their 
nature,  they  would  not  have  amounted  to  an  assault,  for  it  was 
necessary  to  show  that  the  acts  were  against  their  consent.  But 
did  they  consent  ?  The  jury  were  told  substantially  that  if  they 
in  their  judgments  thought  that  the  boys  merely  submitted  to 
the  filthy  acts  of  the  prisoner  in  ignorance  of  what  was  about  to 
be  done,  or  of  the  nature  of  them,  and  did  not  consent,  the 
prisoner  was  guilty  of  an  assault.  It  seems  to  me  that  mere 
submission  under  such  circumstances  is  not  consent,  and  that  if  a 
person  of  mature  years  does  such  acts  to  children  of  tender  years, 
and  knows  that  they  do  not  consent,  that  is  sufficient  evidence 
that  the  acts  are  done  against  their  will.  I  think,  therefore,  that 
the  direction  to  the  jury  was  right. 

Grove,  J. — I  am  of  the  same  opinion.  I  do  not  think  that  an 
exercise  of  an  actual  dissenting  will  is  necessary  to  constitute  an 
assault  in  a  case  like  this.  The  acts  done  must  be  in  some  sense 
against  the  will  of  the  patient.  Dissent  may  be  either  positive 
or  negative.  If  positive  dissent  is  necessary,  the  direction  to  the 
jury  was  wrong ;  if  an  active  dissent  is  not  necessary,  the  direc- 
tion was  right.  I  think  that  negative  dissent  is  enough,  and 
that  mere  submission  in  ignorance  of  the  nature  of  the  act  done 
does  not  differ  from  negative  dissent. 

QuAiN,  J. — The  finding  of  the  jury  that  the  boys  did  not  know 
the  nature  of  the  acts  done,  clearly  shows  that  they  did  not 
consent  to  the  acts  done.  And  all  the  cases  decide  that  to 
exonerate  the  prisoner  in  such  a  case  consent  is  necessary.  I 
think,  therefore,  the  direction  was  right. 

ConvicHan  affi^rmed. 
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COURT  OP  CRIMINAL  APPEAL. 

November  23,  1872. 

(Before  Eellt,  C.B.,  Mabtim,  B.,  Brett,  J.,   Gbove,  J.,  and 

QUAIN,  J.) 

Reg.  v.  GnHBLE.(a) 

Indn^dmenlr^Ainendment — Description  of  thing  stolenr^l^  Sf  15 

Vict.  c.  100.  8.  1. 

An  indictment  charged  the  prisoner  with  stealing  nineteen  shilKngs 
and  sixpence  in  money  of  the  prosecutor.  At  the  trial  it  was 
objected  that  there  was  no  case,  for  the  evidence  showed  that  if 
the  prisoner  was  guilty  of  stealvng  cmything,  it  was  of  stealing 
a  sovereign.  Thereupon  the  Oourt  a/mended  the  indictmeid  by 
striking  out  the  words  ^^  nineteen  shillings  and  sixpence/'  and 
inserting  in  lieu  thereof  "  one  sovereign.'^  The  jury  found  the 
prisoner  guilty  of  stealing  a  sovereign. 

Beld,  that  the  Court  had  power  so  to  a/mend  under  14  ^  15  Vict, 
c.  100,  s.  1. 

CASE  reserved  at  the  General  Qoarter  Sessions  of  the  peace 
holden  at  St.  Mary,  Newington,  in  and  for  the  connty  of 
Surrey,  on  the  3rd  of  July,  1872. 

James  Ghimble  was  indicted  for  stealing,  on  the  29th  of  May, 
1872,  19«.  6d.  from  William  Jackson  Walton. 

Th^  prosecutor  had  been  playing  at  throwing  sticks  at  cocoa 
nnts  at  Epsom  Downs,  and  had  to  pay  the  prisoner  sixpence,  but 
haying  nothing  less  than  a  sovereign,  he  said  to  the  prisoner 
*'  Havei^n  change  for  a  sovereign  1"  The  prisoner  said  ^'  Yes,'' 
and  in  co^eqnence  of  that  prosecntor  gave  him  a  sovereign. 
He  then  pulled  some  money  out  of  his  pocket  and  said  ^'I 
haven^t  enough.  Til  go  and  get  it  for  you*  1  won't  be  a  minute ) 
just  wait  here/' 

The  prosecutor  waited  nearly  an  hour  for  the  prisoner,  and 
then  went  for  a  policeman,  leaving  a  friend  who  had  been  with 
him  at  the  time,  to  wait  for  the  prisoner^  This  he  did  for  quite 
another  hour  after  the  prosecutor  went  for  the  policeman. 

The  prisoner's  son  removed  the  sticks  and  the  cocoa  nuts  at 
the  expiration  of  the  first  hour. 

The  prisoner  did  not  return,  and  was  not  apprehended  until 

(a)  Reported  by  JoHK  THOKPtoir,  Eiq.,  Barriiter-at-Law. 
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the  following  Saturday^  the  1st  of  Jxxlj,  on  which  occasion^  when        Rao. 
he  saw  the  prosecutoPs  fiieiidi  he  immediately  ran  away,  and  Was      ^  *'• 

olily  captured  after  a  chase  of  some  distance.     On  his  appro-        

hension  42.  lOs.  was  found  npon  him.  1872. 

It  was  objected  by  the  prisoner's  counsel  that  there  was  no     jxIT" 
case  against  the  prisoner.     For  if  he  were  guilty  of  any  offence    Amendment 
he  was  guilty  of  stea;ling  a  sovereign,  and  that  tJbe  Court  had  no 
power  to  ainend  the  indictment. 

I  allowed  the  case  to  go  on,  and  put  it  to  the  jury  that  if 
they  believed  that  the  prisoner  at  the  moment  of  obtaining  the 
sovereign  intended  by  a  trick  feloniously  to  deprive  the  prose- 
cutor of  the  possession  of  the  sovereigTi,  they  were  to  find  him 
guilty.      - 

They  found  him  guilty,  and  then  the  following  questions  were 
reserved  for  the  decision  of  the  Court  for  Crown  Cases  Reserved : 

1.  Whether  the  prisoner,  being  found  guilty  of  stealing  a 
sovereign,   could    rightly  be   convicted    under    an    indictment  • 
charging  him  with  stealing  19^.  6c2.  ?  and  also, 

2.  Whether  the  Court  would  have  had  the  power  to  amend  the 
indictment  at  an  early  stage  of  the  case  ? 

Wh.  Hasdman,  Chairman  of  the  Court. 

In  the  indictment  the  prisoner  was  charged  with  stealing 
''nineteen  shillings  and  sixpence  in  money  of  the  property  of 
William  Jackson  Walton.'' 

No  colitisel  appeared  for  the  prisoner. 

/.  Thompson  for  the  prosecution. — ^Although  the  thing  stolen 
was  the  sovereign,  the  indictment  is  sufficient  and  no  amendment 
was  required.  By  the  14  &  15  Vict.  c.  100,  s.  18,  it  is  enacted 
that  ''  iu  every  indictment  in  which  it  shall  be  necessary  to  make 
any  averment  as  to  any  money  or  any  note  of  the  Bank  of 
England  or  any  other  bank,  it  shall  be  sufficient  to  describe  such 
money  or  bank  note  simply  as  money,  without  allegation  so  far 
as  regards  the  description  of  the  property,  specifying  any  par- 
ticular coin  or  bank  note  j  and  such  allegation,  so  far  as  regards 
the  description  of  the  property,  shall  be  sustained  by  proof  of 
any  amount  of  coin  or  of  any  bank  note>  although  the  particular 
species  of  coin  of  which  such  amount  was  composed,  oi*  the 
particular  nature  of  the  bank  note  shall  not  be  proved."  There* 
tote,  it  not  being  requisite  to  charge  the  prisoner  in '  the 
indictment  with  stealing  a  sovereign,  the  indictment  was  proved 
because  the  proof  of  a  stealing  of  the  value  of  the  sovereign 
would  necessarily  include  the  stealing  of  19^.  6d,  Assuming, 
however,  that  not  to  be  so,  the  allegation  of  "  nineteen  shillings 
and  silence  "  may  be  struck  out  as  surplusage,  and  then,  under 
the  above  section,  the  indictment  would  be  good,  charging  gene- 
rally the  stealing  money  of  the  prosecutor.  For  by  the  above 
enactment  it  was  not  essential  to  allege  the  specific  sum,  nor  was 
it  necessary  to  prove  it.  Among  the  instances  of  surplusage  in 
the  books  are  the  following:  Where  a  man  was  cliarged  with 
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R».        committmg  arson  in  the  night  time^  and  it  was  proved  that  he 

QxmtM.      coD^™*ted  it  in  the  day  time,  the  time  charged  was  treated  as 

^a^      surplusage :  {Eex  v.  Minton,  2  Bast.  P.  C.  1021.)     So  upon  an 

1872.        indictment  for  having  in  possession  a  die  made  of  iron  and  steel, 

„  "TT        it  was  holden  immaterial  of  what  the  die  was  made,  and  that 

Amendment   P^oof  of  a  die  made  of  either  or  both  would  satisfy  the  charge  : 

{Bex  V.  Oxford,  Rus.  &  Ry.  382.)     Beg.  v.  West  (7  Cox  C.  0. 

183,  D.  &  B.  109)  was  also  cited.      [Kbllt,   C.  B.  (after  the 

Court  had  conferred  together),   said  they  wished  to  hear  the 

argument  as  to  the  power  of  the  Court  to  amend,  taking  it  as 

the  Court  did,  that  the  indictment  was  amended  by  the  Court 

below  at  an  earlier  stage  of  the  trial  by  striking  out  '*  nineteen 

shillings   and  sixpence,*'  and  inserting   "  one  sovereign.'*]     On 

that  point  the  first  section  of  the  14  &  15  Vict.  c.  100,  applies, 

which  provides  that  whenever  on  the  trial  of  any  indictment  for 

any  felony  or  misdemeanor,  there  shall  appear  to  be  any  variance 

between  the   statement  in  such   indictment  and  the  evidence 

offered  in  proof  thereof  in  {inter  alia)  the  name  or  description  of 

any  matter  or  thing  therein  named  or  described,  it  shall  be  lawful 

for  the  Court  on  the  trial  to  order  the  indictment  to  be  amended 

according  to  the  proof.     The  allegation  of  nineteen  shillings  and 

sixpence  was  the  description  of  the  thing  charged  as  stolen,  and, 

if  the  proof  varied,  it  was  amendable. 

Ejbllt,  C.  B. — ^We  are  all  agreed  that  under  sect.  1  of  the 
14  &  15  Vict.  c.  100,  the  Court  had  power  to  amend  the  indict- 
ment, and  on  the  terms  of  the  case  we  take  it  that  the  Court  did 
amend  the  case  by  striking  out  the  words  ^'  nineteen  shillings  and 
sixpence,"  and  inserting  the  words  "  one  sovereign,'*  but  reserved 
the  point  as  to  its  power  to  do  so  at  the  request  of  the  prisoner's 
counsel.  I  do  not  wish  it  to  be  understood  that  I  am  of  opinion 
that  the  conviction  might  not  have  been  sustained  upon  the 
original  indictment  independently  of  any  amendment. 

Mabtin,  B. — I  also  think  that  sect.  1  authorised  the  Court  to 
amend  in  ^his  case.  But  under  sect.  18,  I  think  that  the  indict- 
ment could  not  have  been  sustained,  as  there  was  a  variance  in 
the  proof. 

Bbett,  J. — I  think  that  the  words  '^  nineteen  shillings  and 
sixpence  "  were  a  description  of  the  thing  charged  as  stolen,  and 
wimout  determining  what  the  effect  of  that  is,  or  whether  an 
amendment  was  necessary,  I  think  that  under  sect.  1  the  Court 
had  power  to  amend  in  this  case,  and  I  take  it  that  the  chairman 
did  make  the  amendment  here  before  verdict,  and  I  therefore 
answer  the  second  question  in  the  affirmative. 

Grove  and  QuAiy,  JJ.,  concurred. 

OonvioUon  affirmed.{a) 

(a)  Seo  Reg.  v.  Bird^  post^  p.  257. 
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COURT  OF  CRIMINAL  APPEAL. 
Nov.  16  and  23,  1872. 

(Before  Ejbllt,  C.B.,  Mabtin,  B.,  Btleb,  J.,  Mellob,  J., 

and  Bbett,  J.) 

Reg.  v.  WrDDUP.(a) 

Evidence — Examination  of  trader- under  a  liqyidaMon — Admissi^ 

hility—S2  ^  33  Vict.  c.  71.  as.  96,  97. 

A  sunvmons  to  examine  a  petitioner  whose  affairs  were  v/nder  liqui' 
dation  by  arrangement  having  issiied  under  sect.  96  o^  32  ^  33 
Vict  c.  71,  and  he  having  appeared  thereto  and  been  examiA/ned, 
his  exa/mmation  is  admissxhle  in  evidence  on  a  criminal  cha/rge 
against  him,  whether  the  svmvnums  was  regularly  issued  or  not. 

/^  ASE  reserved  for  the  opinion  of  this  Court  by  Cleasby,  B. 

The  prisoner  was  indicted  at  the  last  Assizes  held  at  Leeds, 
under  l^o  14th  and  15th  sub-sections  of  the  11th  section  of  the 
Debtors'  Act,  1869,  for  that  he,  being  a  trader,  within  four  months 
before  the  commencement  of  his  liquidation,  obtained  property  on 
credit  under  the  false  pretence  of  dealing  in  the  ordinary  way  of 
his  trade,  and  had  not  paid  for  the  same ;  and  that  he  being  a 
trader  within  the  like  period  of  four  months,  disposed  of,  other- 
wise than  in  the  ordinary  way  of  his  trade,  property  obtained  on 
credit  and  not  paid  for. 

At  the  trial  an  examination  of  the  prisoner,  taken  before  the 
Registrar  of  the  Bankruptcy  Court  was  tendered  in  evidence  for 
the  prosecution  and  objected  to. 

The  following  are  the  dates  of  the  proceedings  in  liquidation. 

The  petition  was  presented  on  the  8th  of  June,  1872. 

The  first  meeting  of  creditors  was  held,  and  appointment  of 
trustee  made  28th  of  June,  1872. 

The  registrar's  certificate  of  the  appointment  of  the  trustee  was 
dated  5th  of  July,  1872. 

The  prisoner  was  summoned  to  be  examined  under  the  96th 
section  of  the  Bankruptcy  Act,  1869.  The  summons  was  issued 
on  the  29th  of  June,  and  the  prisoner  attended  in  pursuance  of  it, 
and  was  examined  on  the  9th  of  July,  and  again  by  adjournment 
on  the  12th  of  July. 

The  examination  then  taken  was  the  one  tendered  in  evidence. 

(a)  Rq)orted  by  John  Thompson,  Esq.,  Barriiter-at-Law. 
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Rm.  The  first  objection  was  that  the  summons  being  issued  he(ote 

^  ^-  the  certificate  of  appointment  of  trustee  was  not  in  compliance 

'      with  the  96th  section^  and  the  examination  taken  under  it  obtained 

1872.       by  an  unlawful  exercise  of  authority^  and  therefore  inadmissible. 
*j.  — T.  The  summons  was  in  the  form  76  of  the  Bankruptcy  forms. 

Evidence.  Another  objection  taken  was  that  the  examination  was  taken 
by  the  registrar  and  not  by  the  judge  as  directed  by  the  97th 
section^  and  that  there  was  no  proof  that  the  judge  had  under  the 
67th  section  delegated  to  the  registrar  the  power  of  taking  the 
examination. 

To  this  it  was  answered  that  the  summons  was  issued  by  the 
Courts  and  that  the  place^  viz.,  the  Court  House  and  time  of 
examination^  were  named  in  it^  and  that  as  the  examination  took 
place  at  the  time  named  before  the  registrar  as  a  part  of  the  pro- 
ceedings in  liquidation,  it  must  be  presumed  he  was  then  acting 
lawfully  in  taking  the  examination. 

Another  objection  was,  that  so  far  as  regards  certain  questions 
and  answers  in  the  examination,  the  question  had  a  direct 
tendency  to  criminate  the  prisoner  by  proving  the  very  charges 
upon  which  the  indictment  was  framed. 

Upon  this  subject  the  cases  of  Reg.  v.  Scott  (7  Cox  C.  C.  164; 
25  L.  J.  128,  M.C.),  Reg.  v.  Skeen  (8  Cox  C.  C.  142 ;  28  L.  J. 
98,  M.  C),  Reg.  v.  Robinson  (10  Cox  C.  C.  467 ;  L.  Rep.  1  Cr. 
Cas.  Bes.  80)  were  referred  to  on  behalf  of  the  prosecution. 

A  fourth  objection  was  that  whatever  the  law  may  have  been 
under  former  Acts  of  Parliament,  yet  under  the  present  Act,  as  by 
sect.  108  the  deposition  is  made  evidence  upon  the  death  of  the 
bankrupt,  it  ought  not  to  be  admitted  during  his  lifetime. 

A  copy  of  the  examination  endorsed  with  my  initials  will  be  in 
the  hands  of  the  officer  of  the  court  to  be  referred  to  if  necessary. 

It  was  proved  that  each  sheet  of  the  examination  was  signed 
by  the  prisoner. 

I  admitted  the  whole  of  the  examination. 

The  prisoner  was  convicted,  but  released  on  bail  to  appear  at 
the  next  assizes. 

If  the  whole  examination  was  admissible  in  evidence  the  con*- 
viction  is  to  stand.  If  the  whole  or  any  part  was  not  admissible 
the  conviction  is  to  be  quashed. 

(Signed)  A.  Cleasbt. 

Waddy  {Wilberforce  with  him),  for  the  prisoner. — ^The  exami- 
nation of  the  prisoner  before  the  registrar  was  illegal,  and  there- 
fore inadmissible,  because  the  provisions  of  the  statute  32  &  33 
Vict.  c.  71,  ss.  96,  97,  relating  to  such  examination  were  not 
properly  pursued.  The  cases  cited  at  the  trial  have  no  application, 
as  tney  were  decided  before  the  statute  passed.  Sect.  96  enacts 
that  tiie  court  may,  on  application  of  the  trustee,  at  any  time 
after  an  order  of  adjudication  has  been  made  against  a  bai]Jcrupt, 
summon  before  it  the  bankrupt,  &c.,  or  any  person  known  or 
suspected  to  have  in  his  possession  any  of  the  estate  or  effects  of 
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the  bankrupt^  &c.    Then  the  97th  section  enacts  that  the  court        Rw. 
may  examine  upon  oath  any  person  so  brought  before  it  in     _»  "• 

manner  aforesaid  concerning  the  bankrupt^  his  dealings  and  pro-        

perty.  Now^  the  conditions  prescribed  in  these  two  sections  1872. 
were  not  fulfilled.  In  this  case  the  summons  could  not  ^'^^  j^^'ZrAcs 
issued  on  the  application  of  the  trustee^  for  though  he  was  ap-  Emdenoe.' 
pointed  on  the  28th  June^  and  the  summons  issued  on  the  29th 
June^  yet  by  sects.  18  and  125  his  appointment  is  to  date  firom 
the  day  (5th  July)  of  the  certificate  of  the  court  declaring  him  to 
be  trustee.  Again^  the  summons  is  to  be  issued  after  the  adjudi- 
cation of  bankruptcy  by  sect.  96^  but  here  there  was  no  adjudica- 
tion of  bankruptcy^  the  proceeding  being  a  liquidation  by 
arrangement  imder  sect..  125.  The  summons^  therefore,  not 
being  properly  issued,  the  examination  before  the  registrar  was 
illeg^  for  want  of  jurisdiction,  and  the  answers  were  not  volun- 
tary in  the  sense  requisite  to  render  them  admissible  in  evidence 
against  the  bankrupt.  P^Iellob,  J. — ^Was  the  defect  anything 
more  than  an  irregularity  ?  If  the  objection  had  been  made  at 
the  time  of  the  examination,  it  might  have  been  cured.  Mabtin, 
B. — How  could  the  bankrupt  have  objected  to  the  jurisdiction  of 
the  Court  ?  It  was  a  proceeding  under  his  own  petition.  Btles, 
J. — ^If  he  had  come  voluntarily  before  the  registrar  and  sub- 
mitted to  be  examined,  would  there  have  been  no  jurisdiction  ? 
Bbett,  J . — It  may  be  that  he  was  not  bound  to  obey  the  summons, 
but  he  went,  and  there  was  then  a  legal  trustee.  Had  not  the 
Court  jurisdiction,  therefore  ?]  There  was  no  jurisdiction  to 
administer  an  oath.  Moreover,  the  examination  should  have  been 
taken  before  the  judge  of  the  Court,  and  not  before  the  registrar. 
Sect.  97  gives  the  power  to  the  "  Court,^'  and  in  the  interpretation 
clause  (s.  4)  a  distinction  is  taken  between  the  Court  and  the 
registrar.  Sect.  67  enables  the  judge  to  delegate  to  the  registrar 
or  any  other  officer  of  the  Court  such  of  the  powers  vested  in 
him  as  may  be  expedient.  There  was  no  evidence  of  any  such 
delegation  in  this  case.  Further,  the  examination  was  conducted 
hostilely  with  a  view  to  procure  evidence  for  a  criminal  prosecu- 
tion, and  the  answers  to  the  questions  were  obtained  by  the 
influence  of  the  threats  of  the  pdrty  cross-examining  (certain 
questions  and  answers  were  pointed  out  for  this  purpose). 
Besides,  inducements  were  held  out  which  prevented  the  answers 
being  admissible :  {Beg.  v.  Baldry,  2  Den.  430 ;  5  Cox  C.  C.  528 ; 
Beg.  V.  Ocumer,  2  Cox  C.  C.  175;  1  Den.  829;  Reg.  v.  Jarvis, 
10  Cox  C.  C.  574;  L.  Eep.  1  Cr.  Cas.  Ees.  97;  Reg.  v.  Be&ve, 
12  Cox  C.  C.  179.) 

/.  W.  Mellor,  in  support  of  the  prosecution. — First,  the  issuing 
of  the  summons  was  an  irregularity  merely,  and  did  not  render 
the  examination  wholly  void.  The  examination  was  not  until  the 
9th  of  July,  when  the  title  of  the  trustee  had  been  certified.  Under 
a  liquidation  by  arrangement  (sect.  125),  the  creditors  appoint 
the  trustee,  and  the  registrar,  if  satisfied  upon  inquiry  that  the 
resolution  for  liquidation  by  arrangement  was  passed  according  to 
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^^'       the  Act^  and  that  a  trustee  has  been  appointed^  is  bound  to 
WmDup      register  the  resolution^  and  then  bis  cert&cate  of  the  appoint- 

'     ment  of  the  trustee  has  the  same  e£fect  as  a  certificate  under  sect. 

1872.  18.  The  title  of  the  trustee  under  a  liquidation  relates  back  te 
2j^j^^^^_  the  filing  of  the  petition :  {Ex  parte  Duignan^  40  L.  J.  33,  68, 
Evidence.  Bojok. ;  25  L.  T.  Kep.  N.  S.  286  >  Be  Isaac,  L.  Bep.  6  Ch.  App. 
38 ;  23  L.  T.  Rep.  N.  S.  523.)  Secondly,  the  irregularity  in  the 
summons  was  waived  by  the  defendant's  appearance.  It  has  been 
held  that  by  appearing  to  a  bastardy  summons  irregularly  issued 
the  objection  was  waived,  and  the  putative  father  might  be 
indicted  for  perjury  committed  by  him  at  the  hearing  of  the 
summons :  (Beg.  v.  Fletcher,  12  Cox  C.  0.  77 ;  L.  Rep.  1  Or.  Oas. 
Res.  320;  Beg.  v.  Shaw,  10  Cox  C.  C.  166;  34  L.  J.  10,  M.  0.) 
So  in  Turner  v.  Postmaster-Oeneral  (34  L.  J.  10,  M.  0.)  it  was 
held  that  where  prisoners  were  in  custody,  and  a  different  charge 
was  investigated  (upon  which  they  were  summarily  convicted)  to 
that  for  which  they  had  been  apprehended,  it  was  held  that  no 
objection  to  this  having  been  made  at  the  time,  the  defect  was 
cured.  Crompton,  J.,  said  in  that  case  ''The  rule  applies  as  laid 
down  in  SmLndere^s  Case  (1  Wms.  Saund.  272,  note  1).  The 
defendant's  appearance  will  in  this  case,  as  in  other  cases  of  pro- 
cess, cure  not  only  all  defects  and  informalities  in  the  summons, 
but  also  the  want  of  a  summons.''  Thirdly,  if  there  was  jurisdic- 
tion to  take  the  examination,  then  Beg.  v.  8eoU  is  conclusive.  K 
there  was  not  jurisdiction  the  examination  and  the  answers  there- 
to are  in  the  light  of  a  voluntary  proceeding,  and  therefore 
admissible.  In  Bex  v.  Sloggett  (7  Cox  C.  0.  139 ;  Dearsley  C.  0. 
656),  where  a  bankrupt  was  examined  before  a  commissioner,  and 
had  made  no  objection  (the  examination  not  being  compulisory) 
to  answering  the  questions  put  to  him,  it  was  held  that  it  was  a 
voluntary  statement,  and  admissible  against  him  upon  a  criminal 
charge. 

Waddy,  in  reply. — ^In  Bex  v.  Sloggett  the  question  arose  not 
upon  defective  process,  but  on  wheti^er  the  commissioner  had 
jurisdiction. 

Our.  adv.  vult. 

Nov.  23. — ^E^LLT,  C.B. — ^We  are  all  of  opinion  that  the  con- 
viction should  be  affirmed.  Two  questions  were  argued  at  the 
bar.  The  first  was  a  very  important  question  in  its  consequences, 
and  the  second  was  one  peculiar  to  the  circumstances  of  this  case. 
It  was  argued  that  the  summons  or  order  to  attend  the  Court  and 
be  examined  served  on  the  defendant  was  irregular  and  void,  on 
the  ground  that  it  was  issued  before  the  registration  of  the  certi- 
ficate of  the  appointment  of  the  trustee,  and  because  it  was  issued 
on  the  application  of  the  trustee,  who,  though  appointed  by  the 
creditors,  was  said  to  be  not  competent  to  act,  the  certificate  of 
his  appointment  not  having  been  registered,  and  therefore  it  was 
said  that  the  summons  was  premature,  irregular,  and  void,  and 
did  not  make  it  compulsory  on  the  defendant  to  obey  it.     On  that 
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question  I  forbear  to  pronounce  any  opinion^  and  it  becomes  un-        Rw. 
necessary  to  decide  it,  because  I  think  that  the  defect,  if  any,      wroiup 

was  cured  by  the  appearance  of  the  defendant  to  the  summons,        ' 

and  by  his  voluntary  submission  to  answer  the  questions  put  to        1872. 
him.     As  to  what  was  the  eflfect  of  the  summons,  whether  it  was  jj^^JT^^^, 
compulsory  and  obligatory,  or  not,  sects.  96  and  97,  upon  which     Evidence' 
the  question  depends,  seem  to  be  provisions  merely  as  to  the  pro- 
cess or  mode  of  bringing  the  person  before  the  Court  for  exami- 
nation.    Here  the  defendant  having  appeared  thereto,  it  would  be 
in  violation  of  all  rules  of  procedure,  and  opposed  to  common 
sense,  not  to  say  that  he  having  answered  voluntarily  the  ques- 
tions, is  not  at  liberty  afterwards  in  a  court  of  law  to  object 
that  his  answers  are  inadmissible  against  him. 

Mabtin,  B. — I  am  of  the  same  opinion.  On  the  8th  of  June  the 
defendant  presented  a  petition  to  the  Bankruptcy  Court  for  the 
liquidation  of  his  affairs  by  arrangement  which  petition  contained 
this  statement,  '^  that  the  petitioner  is  unable  to  pay  his  debts, 
and  is  desirous  of  instituting  proceedings  for  liqmdation  of  his 
affairs  by  arrangement  or  composition,  and  hereby  submits  to 
the  jurisdiction  of  this  court  in  the  matter  of  such  proceedings.^' 
On  the  28th  June  a  meeting  of  his  creditors  was  held,  and  a 
trustee  was  appointed.  On  the  following  day  the  trustee  applied 
for  a  summons  that  the  defendant  should  be  examined  on  oath  as 
to  hifi  trade  dealings,  and  property.  A  summons  was  issued  and 
served  on  the  defendant,  to  attend  to  be  examined  on  the  9th  of 
July  following.  He  had  all  the  interval  from  the  28th  of  June  to 
the  9th  of  July  to  consider  the  facts  relating  to  his  trade,  dealings, 
and  property.  Then  on  the  9th  July  the  defendant  appears 
before  the  registrar  in  obedience  to  the  summons,  and  was 
examined,  and  he  made  no  protest  then  against  anything  that 
was  done.  The  examination  was  adjourned  to  the  12th  of  July, 
when  it  was  finished.  He  had  then  the  opportunity  of  reading 
over  what  he  had  sworn,  or  what  was  sworn  was  then  read  over 
to  him,  and  he  signed  his  name  to  it  twelve  times.  Yet,  not- 
withstanding all  this,  it  is  said  that  his  examination  is  not  to  be 
evidence  against  him,  although  he  had  the  fullest  opportunity  of 
considering  and  correcting  any  error.  The  ground  of  the  objec- 
tion put  forward  is  that  he  was  compelled  to  criminate  himself. 
If  that  ground  is  made  out  no  doubt  the-  examination  ought  to 
have  been  rejected.  I  cannot  for  my  part,  although  it  may  turn 
out  that  the  examination  is  evidence  against  him,  see  how  it  can 
be  called  a  proceeding  for  the  purpose  of  criminating  himself. 
Reg.  V.  Scott  has  conclusively  determined  that  the  examination  of 
a  bankrupt  under  precisely  similar  circumstances  is  adpissible  in 
evidence  against  him,  and  I  think  that  decision  ought  to  be 
taken  as  conclusive  because  it  seems  to  me  that  the  only  question 
is  whether  this  was  a  lawful  examination.  There  can  be  no 
doubt  but  that  it  was  a  lawful  examination  under  the  Act  of 
Parliament,  and  I  think,  also,  at  common  law.  Mr.  Waddy's 
objection  was  that  under  the  96th  section,  before  the  summons 
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Rao.       conld  issae^  ihe  oertifioate  of  the  appointment  of  the  trustee  most 
^  '-'^         have  been  registered.     The  contention  was  that  the  proceeding 

,  '     by  liquidation  was  analogous  to  the  adjudication  of  bankruptcy^ 

1872.       and  that  the  words  ''on  the  application  of  the  trustee  at  any 

jnj.  "T^       time  after  an  order  of  adjudication  has  been  made  against  a 

Evidence,     bankrupt/'  should  be  read  as  "  on  the  application  of  the  trustee 

at  any  time  after  the  registration  of   the  resolution  of   the 

creditors^  that  the  affairs  of  the  debtor  shall  be  liquidated  by 

arrangement^  and  appointing  the  trustee/'    That  contention  to 

my  mmd  completely  fails.    By.  the  petition  on  the  8th  June  he 

submitted  himself  to  the  jurisdiction  of  the  court.     Thereupon  a 

summons  issed  for  him   to  appear  and  be  examined^  and  in 

obedience  to  that  summons  he  aid  appear,  and  made  no  objection 

to  being  examined.     Under  these  circumstances,  whether  the 

summons  was  irregular,  or  any  summons  at  all,  it  is  immaterial 

to  inquire   (although  I  think  the  summons  was  regular),  the 

defendant  cannot  now  object. 

Btles  and  Mbllob,  JJ.,  concurred. 

Bbbtt,  J. — I  am  of  the  same  opinion.  It  was  said  that  the 
examination  of  the  defendant  was  made  under  compulsion  and 
illegally,  because  the  summons  was  issued  before  the  trustee 
was  appointed,  and  that  it  was  a  condition  precedent  that  the 
summons  should  be  applied  for  after  the  appointment  of  the 
trustee,  and  that  the  trustee  was  not  to  be  considered  as 
appointed  until  his  appointment  was  certified  and  registered.  It 
is  unnecessary  to  determine  whether  the  trustee  is  to  be  taken  as 
appointed  at  the  time  of  his  election,  or  at  the  date  of  the 
certificate  of  the  appointment,  and  I  desire  to  give  no  opinion 
upon  that  point.  I  will  assume  that  he  is  not  to  be  considered 
as  appointed  until  the  certificate  is  given.  The  summons  to 
appear  and  be  examined  was  issued  before  that  day,  but  in  point 
of  fact,  the  defendant  appeared  and  was  examined  after  that  day, 
and  the  examination  was  lawfully  taken  if  the  registrar  had 
jurisdiction  to  examine  him  when  he  appeared.  It  seems  to  me 
that  the  registrar  had  power  to  examine  him  at  that  time.  The 
provision  in  the  section  as  to  the  application  for  the  summons  is 
merely  directory  and  not  a  condition  precedent,  the  court  having 
jurisdiction  to  examine  aliunde.  Assuming  the  summons  to  have 
been  irregular,  that  was  an  irregularity  in  procedure  merely,  and 
when  the  defendant  appeared  to  the  summons  that  irregularity 
was  cured.  Being  before  the  court  and  being  sworn,  he  was 
properly  examined,  and  his  examination  was  admissible  against 
him.     The  case  is  within  Beg.  v.  8coU  and  Reg.  v.  Bohinson. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

Jcmuary  18,  1878. 

(Before  Oockbuen,  0.  J.,  Bovill,  C.  J.,  Kelly,  C.  B.,  Mabtin,  B., 
Bbamwkll,  B.,  Keating,  J.,  Blackburn,  J.,  Mellob,  J.,  Pigott, 
B.,  Lush,  J.,  Bbbtt,  J.,  Clbasby,  B.,  Gbovb,  J.,  Denhan.  J., 
and  Archibald,  J.) 

Req.  v.  Elizabeth  BiBD.(a) 

La/rcen/y — Indictment — Description  of  money. 


ff 


An  indictment  cha/rged  the  stealing  of  "  nineteen  shillings  in  money 
of  the  moneys  of  A,  B.  It  appeared  that  A.  B,  got  into  a  m^rry- 
go-round  at  a  fair ,  a/nd  ha/nded  the  prisoner  a  sovereign  in  pay* 
msnt  for  the  ride,  ashmg  her  to  give  change.  The  prisoner  ga^e 
A,  B.  lid,,  a/nd  so/id  she  wovld  give  the  rest  when  the  ride  was 
finished.  After  the  ride  wa>s  over  the  prisoner  said  A.  B.  only 
gave  her  Is.,  and  refused  to  give  Iter  the  19s.  change. 

Held  that  the  prisoner  could  not  he  convicted  upon  this  indictment 
of  stealing  19s. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  General 
Court  of  Quarter  Sessions  for  the  county  of  Buckingham, 
holden  at  Aylesbury,  in  the  said  county,  on  the  15th  of 
October,  1872. 

Elizabeth  Bird  was  tried  upon  an  indictment,  which  charged 
that  she,  the  said  Elizabeth  Bird,  ''on  the  12th  of  October,  1872, 
19s.  in  money,  of  the  moneys  of  Maria  Lovell,  feloniously  did  steal, 
take,  and  carry  away,  against  the  peace  of  our  Lady  the  Queen, 
her  Crown,  and  dignity .'' 

It  was  proved  tlmt  the  said  Elizabeth  Bird  was  the  daughter  of 
a  man  who  travelled  about  to  fairs  with  a  "  shooting  gallery,^' 
and  a  '' merry-go-round '^  or  "revolving  velocipede  machine,'' 
for  riding  on  which  he  made  a  charge  of  Id,  to  each  person  for 
each  ride. 

On  the  day  in  question  the  said  Maria  Lovell  got  into  the 
''merry-go-round,''  which  was  then  in  charge  of  the  said 
Elizabeth  Bird,  and  handed  to  the  said  Elizabeth  Bird  a  sovereign 
in  payment  for  the  ride,  asking  her  to  give  her  the  change*  The 
said  Elizabeth  Bird,  thereupon,  handra  to  the  said  Maria  Lovell 
lid.,  and  said  that  she  would  give  her  the  rest  of  the  change  when 

(a)  Reported  by  John  Thompsoiv,  Esq.,  Banister-at-Law. 

VOL.  zn.  S 
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Rw.        the  ride  was^ finished,  as  the  ^'merry-go-round"  was  then  about 
Bold        ^^  start.     The  said  Maria  Loyell  assented  to  this,  and  about  ten 

!        minutes  after,    when  the  ride  was   over,  she  found  the   said 

1873.        Elizabeth  Bird,  who  was  then  attending  to  the  shooting  gallery, 

j^^  and  asked  her  for  her  change,  to  which  the  said  Elizabeth  Bird 

Indictment,    replied  that  she  had  only  received  from  her  1«.,  for  which  she 

had   given  the   proper  change,  and  she  declined   to  give  any 

more. 

Upon  these  facts  it  was  contended  by  the  counsel  for  the 
prisoner — first,  that  the  prisoner  could  not  be  convicted  of  steal- 
ing the  19^.,  because  no  specific  19s.  had  ever  been  appropriated 
as  the  change  for  the  sovereign  handed  to  the  prisoner,  nor  had 
there  been  a  taking,  either  actual  or  constructive,  of  the  19^. 
from  the  said  Maria  Lovell ;  secondly,  that  under  the  above  form 
of  indictment,  the  prisoner  could  not  be  convicted  of  stealing  the 
sovereign ;  and  that  even  if  the  indictment  was  sufficient,  there 
was  no  evidence  of  a  felonious  taking  of  the  sovereign,  as  it  was 
not  taken  from  Maria  Lovell  against  her  will,  and  further,  that 
the  prisoner  could  not  be  convicted  of  larceny  of  the  sovereign, 
as  a  bailee,  because,  assuming  that  there  was  any  evidence  of  a 
bailment,  which  was  denied,  the  bailment  was  not  to  re-deliver 
the  same  money  which  was  delivered  to  the  prisoner. 

I  overruled  the  objections,  and  directed  the  jury  that  if  they 
were  satisfied  that  the  said  Maria  Lovell  gave  the  prisoner  the 
sovereign,  and  that  she  knew  it,  and  wilfully  refused  to  give  the 
said  Maria  Lovell  the  remainder  of  the  change,  they  might  pro- 
perly convict  the  prisoner  of  stealing  the  19tf. 

The  jury  having  returned  a  verdict  of  guilty,  I  reserved  the 
above  points  for  the  consideration  of  the  Courfc  for  the  Considera- 
tion of  Crown  Cases  Reserved,  and  judgment  was  in  the  mecui 
time  postponed  and  the  prisoner  admitted  to  bail. 

The  question  for  the  opinion  of  the  Court  is  whether,  under 
the  circumstances  above  stated,  the  prisoner  was  properly  con- 
victed on  the  above  indictment. 

Dated  this  eleventh  day  of  November,  1872. 

(Signed)         Buceiiyoham  and  Chandos, 

Chairman  of  the  above  Court  of  Quarter  Sessions. 

The  case  was  first  argued  in  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved,  before  Kelly,  C.B.,  Martin,  B.,  and  Brett, 
Grove,  and  Quain,  JJ.,  who  directed  it  to  be  argued  before  all 
the  Judges. 

Oraham  for  the  prisoner. — The  conviction  can  be  supported. 
First,  there  was  no  larceny  of  the  sovereign,  because  the  prisoner 
was  not  bound  to  return  it  to  the  prosecutrix.  To  make  the 
prisoner  a  fraudulent  bailee  she  must  have  been  bound  to  return 
the  sovereign  in  specie:  (Beg,  v.  Haasell,  L.  &  C.  68;  8  Cox 
C.  C.  491 ;  Beg.  v.  Ga/rrett,  2  Fob.  &  Fin.  14 ;  Beg.  v.  Hoare, 
1  Fos.  &  Fin.  647.)  [Blackbuen,  J. — May  the  prisoner  not  have 
been  a  bailee  of  the  sovereign  subject  to  her  right  of  Uen  on  it 
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for  1^  ?]     Not  here^  as  the  sovereign  was  handed  to  the  prisoner        Rbq. 
with  the  intention  that  it  shonid  become  her  property,  and  credit        ^^ 

was  given  to  her  for  the  change.     [Oookburn,  C.J. — ^Was  there        ' 

any  intention  to  part  with  the  sovereign  f  ]      It  is  submitted  that        1878. 
there  was :  {Reg.  v.  Thomas,  9  Car.  &  P.  741 ;  Bex  v.  Harvey,    LmuL^ 
1   Leach  C.   C.  467  j  Parlce^s  case,  2  East  P.  0.  671 ;  Beg.   v.    ^3S22a 
Oliver,  BeU  C.  C.  287 ;  Cox  C.  C.  884 ;  Reg.  v.  Prince,  11  Cox 
C.  C.  145;  L.  Eep.  C.  C.  R.  150;  Walsh's  case,  Rus.  &  Ry.  215; 
Beg.  V.  Beynolds,  2  Cox  C.   C.  170;  Bex  v.  Nicholson,  2   Leach 
C.  C.  610.)     If  the  prosecutrix  intends  to  part  with  the  property, 
the  mere  fact  that  the  possession  was  obtained  by  a  fraud  does 
not  make  the  o£fence  kurceny :   {Bex  v.  Jackson,  1  Mood.  C.  C. 
119;  Bex  V.  Atkinson,  2  East  P.  C.  cap.   16,  sect.  104;  Beg.  v. 
North,  8  Cox  C.  C.  433 ;  Beg.  v.    Williams,  7  Cox  C.  C.  355 ; 
Beg.  V.  M'Kale,  37   L.    J.   97,   M.   C. ;   11    Cox  0.    C.   32.) 
[CocKBUBN,  C.J. — Suppose  the  prosecutrix  never  intended  to  part 
with  the  property  in  the  sovereign  until  she  got  the  19^.  change  T 
MsLLOB,  J. — ^Was   there  a  voluntary  parting  with  her  entire 
interest  in  the  sovereign  ?    Blackburn,  J. — ^The  prosecutrix  never 
thought  of  giving  the  prisoner  credit  for  the  19s.     Kelly,  C.B.-— 
The  real  question  is  was  this  but  one  transaction,  a  few  minutes 
elapsing  while  the  machine  was  going  round  is  immaterial.]     It 
is  contended  that  the  property  in  the  sovereign  was  parted  with, 
and  that  the  prosecutrix  could  not  have  maintained  an  action  to 
recover  it,  as  she  never  intended  to  have  that  sovereign  returned 
to  her.     Secondly,  the  conviction  for  stealing  19s.,  as  alleged  in 
this  indictment,  cannot  be  sustained.     Before  the  14  &  15  Vict, 
c.  100,  B.  18,  it  was  necessary  to  allege  in  the  case  of  money 
stolen  the  specific  coins,  and  it  was  customary  to  charge  the 
stealing  of  so  many  pieces  of  the  current  coin  of  the  realm  called 
sovereigns,  shillings,   &c.,   as   the  case  might    be,  and  it  was 
necessary  to  prove  that  some  one  of  the  specific  coins  alleged 
was  stolen.     To  remove  difficulties  that  had  arisen  on  this  state 
of  the  law,  sect.  18  enacts  that  ^^in  every  indictment  in  which  it 
shall  be  necessary  to  make  any  averment  as  to  any  money,  &c.,  it 
shall  be  sufficient  to  describe  such  money,  &c.,  simply  as  money, 
without    allegation    so  far   as  regards   the  description   of  the 
property,  specifying  any  particular  coin,  and  such  allegation  so 
far  as  regards  the  description  of  the  property,  shall  be  sustained 
by  proof  of  any  amount  of  coin,  although  the  particular  species  of 
coin,  of  which  such  amount  was  composed  shall  not  be  proved. 
Now,  under  the  allegation  of  stealing  19s.  in  this  indictment,  the 
prisoner  could  not  be  convicted  of  stealing  a  sovereign.    That 
was  a  variance.      The  prosecutrix  was  bound  to  prove   that 
shillings  had    been  stolen.    Having  particularised  the  money 
stolen,  it  should  have  been  proved  that  shilling  pieces  were  stolen. 
[Gbovb,  J. — ^The  allegation  is  not  nineteen  pieces  of  the  current 
coin  called  shillings,  but  19s.  in  money.     Blacebubn,  J. — ^That 
means,  I  should  say,  money  to  the  value  of  19«.]     The  word 
shiUing  must  be  tekea  as  descriptive  of  the  thing  stolen,  and 

s2 
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Ri».  most  be  proved :  (Archb.  Grim.  Pleadings^  190  (edit.  1862) ;  Beg. 

'''  V.  Deehy,  1  Moo.  C.  C.  803 ;  Seg.  v.  Owen,  1  Moo.  C.  C.  118 ; 

_  Beg.  V.  Oravm,  Bus.  &  Ry.  46;  Beg.  v.  West,  Dears.  &  B.  109 ; 

1873.  7  CJox  C.  C.  183 ;  Beg.  v.  Bond,  1  Den.  C.  C. ;  Beg.  ▼.  Jones, 

j^  _  1  Cox  0.  C.  105.) 

/nd^omau.  No  coimsel  appeared  for  the  prosecation. 

The  Judges  retired  to  consider,  and  on  their  return  into  oonrt, 

CocKBUBH,  0.  J.,  said :  The  majority  of  the  Judges  are  of  opinion 
that  the  prisoner  was  not  properly  convicted  of  stealing  the  19s. 
charged  in  the  indictment,  for  she  had  not  taken  them  firom  the 
prosecutrix,  and  could  not  therefore  be  convicted  on  this  indict- 
ment. The  majority  of  the  Judges  do  not  say  that  she  might  not 
have  been  convicted  on  an  indictment  charging  her  with  stealing 
the  sovereign  if  the  issue  had  been  properly  left  to  the  jury. (a) 
Upon  the  present  indictment,  however,  she  must  be  discharged. 

Conviction  quashed. 


COURT  OP  CRIMINAL  APPEAL. 

January  18,  1873. 

(Before  Cockbuen,  C.  J.,  Bovill,  C.J.,  Kelly,  C.B.,  Martin,  B., 
BfiAMWELL,  B.,  Keating,  J.,  Blacebubn,  J.,  Msllob,  J.,  Pioott, 
B.,  LusH^  J.,  Bbett,  J.,  Cleasbt,  B.,  Geovb,  J.,  Denman,  J., 
and  AscHiBALD,  J.) 

Rsa.   V.   MlDDLET0N.(&)  [/ 

Larceny — Parting  with  possession  under  mistake-^Aninms  furamM. 

A  depositor  in  a  post  ofice  savings  hank  obtained  a  warrant  for  the 
withdrawal  of  10s.,  and  presented  it  with  his  depositor's  hook  to 
a  clerk  at  the  post-office,  who,  instead  of  referring  to  the  proper 
letter  of  advice  for  IQs.,  referred  by  mistake  to  another  letter  of 
aduice  for  81.  16s.  lOd.,  and  placed  that  sum  upon  the  counter. 
The  clerk  entered  81.  16s.  lOd.  a^  paid  in  the  depositor's  book, 
amd  stamped  it.     The  depositor  took  up  that  swm  a/nd  went 

(a)  In  Reg.  t.  Gumbhf  ante^  p.  248,  a  Bimilar  case  to  this,  the  court  below  amended 
the  indictment,  and  snbstitated  a  Bovereign  for  ]9j!.  6dL,  and  the  Oonrt  for  the 
Oonsideration  of  Grown  Oases  Reserred,  affirmed  the  conviction. 

(6)  Reported  by  John  Thompson,  Eaq.,  BarriBter^at-Law. 


CRIMmAL  LAW  CASES. 


261 


away.  Thejv/ry  fovmd  that  he  had  the  animus  fwrandi  at  the 
moment  of  taking  money  from  the  counter ^  and  that  he  hnew  the 
money  to  be  the  money  of  the  Postmaster- General  when  he  took 
it  upy  and  found  him  guilty  of  larceny : 
Held,  by  a  majority  of  the  Judges,  that  he  was  properly  convicted 
of  larceny. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Deputy 
Kecor^r  of  the  City  of  London. 

At  the  session  of  the  Central  Criminal  Court  held  on  Monday^ 
23rd  Sept.  1872^  George  Middleton  was  tried  before  me  for 
feloniously  stealing  certain  money  to  the  amount  of  81.  ISs.  lOd., 
the  moneys  of  the  Postmaster-General. 

The  ownership  of  the  money  was. laid  in  other  counts  in  the 
Queen  and  in  the  mistress  of  the  local  post-office. 

It  was  proved  by  the  evidence  that  the  prisoner  was  a  depositor 
in  a  post-office  savings  bank,  in  which  a  sum  of  1 1^.  stood  to  his 
credit. 

In  accordance  with  the  practice  of  the  bank  he  duly  gave 
notice  to  withdraw  10^.,  stating  in  such  notice  the  number  of  his 
depositor's  book,  the  name  of  the  post-office,  and  the  amount  to 
be  withdrawn. 

A  warrant  for  10^.  was  duly  issued  to  the  prisoner,  and  a  letter 
of  advice  was  duly  sent  to  the  post-office  at  Nottdng-hill  to  pay 
the  prisoner  10^.  He  presented  himself  at  that  post-office  and 
handed  in  his  depositor's  book  and  the  warrant  to  the  clerk, 
who,  instead  of  referring  to  the  proper  letter  of  advice  for  10«., 
referred  by  mistake  to  another  letter  of  advice  for  81.  16s.  lOd., 
and  placed  upon  the  counter  a  61.  note,  three  sovereigns,  a 
half  sovereign,  and  silver  and  copper,  amounting  altogether  to 
81.  16s.  lOd. 

The  clerk  entered  the  amount  paid,  viz.,  81.  16s.  lOd.  in  the 
prisoner's  depositor's  book,  and  stamped  it,  and  the  prisoner 
took  up  the  money  and  went  away. 

The  mistake  was  afterwards  discovered,  and  the  prisoner  was 
brought  bc^k,  and  upon  being  asked  for  his  depositor's  book 
scdd  he  had  burnt  it. 

Other  evidence  of  the  prisoner  having  had  the  money  was  given. 

It  was  objected  by  counsel  for  the  prisoner  that  there  was  no 
larceny  because  the  clerk  parted  with  the  property  and  intended 
to  do  so,  and  because  the  prisoner  did  not  get  possession  by  any 
fraud  or  trick. 

The  jury  found  that  the  prisoner  had  the  a/nimusfwra/ndt  at  the 
moment  of  taking  the  money  from  the  counter,  and  that  he  knew 
the  money  to  be  the  money  of  the  Postmaster-General  when  he 
took  it  up. 

A  veraict  of  guilty  was  recorded,  and  I  reserved  for  the  opinion 
of  the  Court  for  drown  Cases  Reserved  the  question  whether, 
under  the  circumstances  above  disclosed,  the  prisoner  was  pro- 
perly found  guilty  of  larceny. 


Rao. 

V. 
MXDDLBTOlf. 

1878. 


Evidaioe. 
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I  difloluffged  the  prisoner  on  reoognizanoe  with  sureties  to 
Iff    ^    M    appear  and  receive  judgment  wken  called  upon. 
"*■*""*•  (Signed)        Thomas  Chambies. 

No  counsel  appeared  for  the  prisoner. 

The  Attorney -General  {Metcalfe  and  Slads  with  him)  for  the 
prosecution. 

It  is  submitted  that  the  prisoner  was  properly  found  guilty  of 
larceny.  The  facts  bring  the  case  within  the  definition  of 
larceny  by  Bracton^  bk.  3,  c.  32^  p.  150.  '^Furtum  est  secun- 
dum leges,  contractatio  rei  aliens  fraudulenta,  cum  animo  furandi, 
invito  illo  domino  cnjus  res  ilia  fherit.  Gum  animo  dico^  quia 
sine  animo  furandi  non  committitur.''  Here  the  prisoner  took 
the  81.  16«.  lOd.,  which  he  at  the  time  knew  not  to  be  his  own^ 
and  to  belong  to  the  Postmaster-General,  and  without  the 
consent  of  the  Postmaster-Gbneral.  It  is  not  a  satisfactory  test 
of  whether  a  fraudulent  taking  is  larceny  to  see  whether  upon 
the  facts  an  action  of  trespass  would  lie  for  the  taking,  as  has 
been  sometimes  said  it  is.  If  a  person  finds  a  cheque  in  the 
street  and  takes  it  up,  that  is  not  a  trespass,  but  if  he  applies  it 
to  his  own  use  it  is.  The  present  case  cannot  be  put  higher 
than  a  finding,  and  if  so,  the  prisoner  was  guilty  of  larceny. 
The  case  of  Merry  v.  Green  (7  M.  &  W.  623),  shows  that.  That 
was  an  action  of  false  imprisonment,  and  the  defendant  pleaded  a 
justification  on  the  ground  that  the  plaintiff  had  committed  a 
larceny.  The  facts  were,  that  the  plaintiff  had  purchased  at  a 
public  auction  a  bureau,  which  contained  a  secret  drawer,  wherein 
was  a  purse  and  money,  which  he  appropriated  to  his  own  use, 
and  it  was  held  that  if  the  plaintiff  had  express  notice  that  the 
bureau  alone,  and  not  its  contents  (if  any)  was  sold  to  him,  or  if 
he  had  no  reason  to  believe  that  anything  more  than  the  bureau 
itself  was  sold,  the  abstraction  of  the  money  was  a  felonious 
taking,  and  he  was  guilty  of  larceny  in  appropriating  it  to  his 
own  use ;  but  that  if  he  had  reasonable  ground  for  believing  that 
he  bought  the  bureau  with  its  contents  (if  any),  he  had  a  colour- 
able right  to  the  property,  and  it  was  no  larceny.  Parke,  B., 
delivered  the  judgment,  and  in  the  course  of  it  said :  '^  It  was 
contended  that  there  was  a  delivery  of  the  bureau  and  the  money 
in  it  to  the  plaintiff  as  his  own  property,  which  gave  him  lawful 
possession,  and  that  his  subsequent  misappropriation  did  not 
constitute  a  felony.  But  it  seems  to  us  that  though  there  was  a 
delivery  of  the  bureau,  and  a  lawful  property  in  it  thereby 
vested  in  the  plaintiff,  there  was  no  delivery  so  as  to  give 
a  lawful  possession  of  the  purse  and  money.  The  vendor 
had  no  intention  to  deliver  it,  nor  the  vendor  to  receive  it, 
both  were  ignorant  of  its  existence,  and  when  the  plaintiff 
discovered  that  there  was  a  secret  drawer  containing  the 
purse  and  money,  it  was  a  simple  case  of  finding,  and  the  law 
applicable  to  all  cases  of  finding  applies  to  this.  It  is  said  that 
the  offence  cannot  be  larceny  unless  the  taking  would  be  a  trea- 
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pass,  and  that  is  true ;  bnt  if  the  finder^  from  the  cironmstances 
of  the  case^  mnst  hove  known  who  was  the  owner^  and^  instead  of 
keeping  the  chattel  for  him^  means  from  the  first  to  appropriate 
it  to  his  own  use,  he  does  not  acquire  it  by  a  rightful  title,  and 
the  true  owner  might  maintain  trespass.  And  it  seems,  also, 
from  Wynne's  case  (Leach  C.  C.  413 ;  2  Bast  P.  0.  664),  that  if 
under  the  like  circumstances  he  acquire  possession  and  mean  to 
act  honestly,  but  afterwards  alter  his  mind  and  open  the  parcel 
with  intent  to  embezzle  its  contents,  such  unlawful  act  would 
render  him  guilty  of  larceny/'  [Bramwbll,  B. — Suppose  in  this 
case  the  Postmaster' General  had  brought  an  action  of  trespass, 
and  the  defendant  had  pleaded  not  guUty  and  leave  and  licence, 
could  he  have  made  out  a  defence  ?]  No.  It  is  clear  that  if  the 
prisoner  had  obtained  the  possession  by  any  act  or  word  amount- 
ing to  misrepresentation,  it  would  have  been  a  case  of  larceny ; 
but  because  he  was  silent,  and  took  advantage  of  a  mistake  on 
the  part  of  the  clerk,  is  it  to  be  said  that  it  was  not  a  larceny  ? 
[CocKBUBN,  C.J. — In  Rex  v.  Oliver,  cited  in  4  Taun.  274,  the 
prisoner  offered  to  give  the  prosecutor  gold  for  bank  notes,  upon 
which  the  prosecutor  put  down  a  number  of  bank  notes  for  the 
purpose  of  their  being  so  exchanged.  The  prisoner  took  up  the 
notes  and  made  away  with  them,  and  this  was  holden  to  be 
larceny,  if  the  jury  believed  that  the  prisoner  intended  to  run 
away  with  the  notes  and  not  to  return  with  the  gold.]  In  this  case 
the  jury  found  that  the  prisoner  took  the  8Z.  168.  lOd.  from  the 
counter  anvmo  fwrandi.  [Bbbtt,  J. — ^Was  the  taking  here  against 
the  will  of  the  owner  ?  The  clerk  had  a  general  authority  to  pay 
the  warrant.]  There  is  nothing  to  show  that  he  had  any  autho- 
rity to  part  with  the  81.  16s.  lOd.,  except  to  the  person  to  whom 
it  belonged.  His  duty  was  to  pay  in  accordance  with  the  letter 
of  advice  in  each  case.  In  Beg.  v.  Prince  (L.  Rep.  1  C.  C.  R.  150 ; 
11  Cox  C.  0.  193),  where  it  was  held  that  money  knowingly 
obtained  on  a  forged  cheque  from  a  cashier  at  a  bank  is  not 
larceny,  Blackburn,  J.,  said,  "  As  the  law  now  stands,  if  the  owner 
intended  the  property  to  pass,  though  he  would  not  so  have 
intended  had  he  known  the  real  facts,  that  is  sufficient  to  prevent 
the  offence  of  obtaining  another's  property  from  amounting  to 
larceny ;  and  where  the  servant  has  an  authority  coequal  with  his 
master's,  and  parts  with  his  master's  property,  such  property 
cannot  be  said  to  be  stolen,  inasmuch  as  the  servant  intended  to 
part  with  the  property  in  it.  If,  however,  the  servant's  authority 
IS  limited,  then  he  can  only  part  with  the  possession,  and  not  with 
the  property ;  if  he  is  tricked  out  of  the  possession  the  offence  so 
committed  will  be  larceny."  [Beett,  J.- — ^What  difference  is 
there  between  a  clerk  at  the  post  office  and  a  clerk  in  the  Bank  f 
CocEBUBN,  C.J. — This  was  the  mistake  of  a  person  who  stood  in 
loco  of  the  owner.]  In  Beg.  v.  Longstreeth  (1  Moo.  C.  0.  137),  it 
was  held  that  obtaining  ammo  furandi  a  parcel  from  a  carrier's 
servant  by  falsely  pretending  to  be  the  person  to  whom  it  was 
directed  is  larceny. 


1873. 
Evidiinc€, 
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Rw.  The  following  cases  were  also  referred  to :  Beg.  v.  OampheU 

j-_J-  (1  Moo.  0.  C.  179),  OUmgh  v.  London  and  North-Western  BaiU 

'   way  Oompawy  (41  L.  J.  17,  Ex.),  Beg.  v.  West  (Dears,  402,  6 

1878.       Cox  0.  C.  415),  Reg.  v.  Glyde  (11  Cox  C.  C.  103,  37  L.  J. 
107,  M.  C.)  Q^  ^^  ^n 

Jan.  25. — ^Esllt,  C.  B.  said  the  majority  of  the  judges  were 
of  opinion  that  the  conviction  shonld  be  affirmed.  The  reason 
for  the  judgment  will  be  deUvered  at  a  future  day.  (a) 

Oowvidion  affi/rmed. 


Evidmee. 


COURT  OF  CRIMINAL  APPEAL. 

Jcmuary  25,  1873. 

(Before  Xbllt,  C.B.,  Mbllob,  J.,   Pioott,  B.,  Denman,  J.,  and 

Pollock,  B.) 

Reg.  V.  John  Johnson.  (6) 

Perjury'-^Deputy   coroner — Jurisdictiorir^Inquisition — 6  ^  7 

Vict.  c.  83. 

On  the  trial  of  an  indictment  for  perjury  conmvitted  at  am,  hiqueet 
before  the  deputy  coroner,  evidence  was  given  by  the  prosecution 
that  the  coroner,  who  was  also  a  County  Court  registrar,  was 
ahsent  on  his  vojcation,  a  vacation  amd  air  cmd  exercise  hamng 
been  recommended  by  medical  advisers  for  his  healthy  which  had 
become  permanently  impaired.  It  also  appeared  that  the  coroner, 
during  Ms  absence,  spent  three  or  four  days  every  week  in  shooting, 
and  that  by  far  the  greater  number  of  inquests  held  i/n  the  district 
were  held  by  the  deputy  coroner. 

Held,  that  it  was  a  question  for  the  judge,  and  not  for  the  jury, 
whether  the  coroner  was  absent  at  the  time  for  a  la/wful  or 
reasonable  cause,  within  6^7  Vict.  c.  83,  s.  1. 

Held,  also,  that  the  inquisition  was  valid,  and  that  the  deputy 
corofner  was  lam/hilly  acting  at  the  time  {sect.  2  of  sa/me  statute.) 

CAStS  reserved  for  the  opinion  of  this  Court  by  Denman,  J.,  at 
the  last  Winter  Assizes  for  the  county  of  Durham. 

(a)  AlihoQgh  the  reasona  have  not  yet  been  given  it  is  thought  usefal  to  pnbliflh 
the  decifiion  How  on  account  of  its  practical  nature. 
(6)  Reported  by  JoHir  Thompson,  Esq.,  Barrister'4it-Law. 
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John  Johnson  was  tried  and  foand  guilty  of  peijnry^  subject  to        Rm. 
the  opinion  of  this  Court  upon  the  following  case  :  joJIrto 

The  perjury  alleged  was  committed  by  false  oaths  taken  before        

Thomas  Dean,  who  held  an  inquest,  as  deputy  coroner,  touching        1878. 
the  death  of  one  Owen  OHAulon.  p*^^— 

Thomas  Dean  was  called  and  produced  an  appointment,  dated  j^^ctum  of 
1866,  of  himself  as  deputy  coroner  for  Darlington  Ward.     This      Conmr, 
appointment  was    duly  signed  and    sealed    by  William    Dale 
lhx)tter,  the  then  present  coroner  for  the  said  wurd,  and  properly 
countersigned  as  required  by  law. 

The  inquest  was  opened  on  the  11th  of  October,  1872,  and 
continued  by  adjournment  from  time  to  time  on  several  days  up 
to  and  after  the  7th  of  November,  the  day  of  the  perjury  in 
question. 

The  said  Thomas  Dean,  upon  cross-examination,  and  the  said 
coroner,  who  was  also  examined,  proved  that  since  1866  by  far 
the  largest  number  of  all  the  inquests  held  in  Darlington  Ward 
had  been  held  by  the  said  Thomas  Dean,  as  depufy  coroner. 
That  on  the  11th  of  October,  when  the  inquest  in  question 
commenced,  the  said  coroner,  who  was  also  an  attorney  in 
practice,  and  registrar  of  the  County  Court,  and  held  other 
offices,  was  absent  from  his  home  and  usual  place  of  business  as 
an  attorney,  having  left  home  on  the  24th  of  September  previous, 
in  order  to  take  a  venation  until  the  14th  of  October,  such  absence 
and  vacation,  and  air  and  exercise,  having  been  recommended 
to  him  by  medical  advisers  as  necessary  for  his  health,  which  had 
become  permanently  impaired  from  an  operation  which  he  had 
undergone  some  eighteen  months  previously.  That  between  the 
last^mentioned  dates  he  spent  three  or  four  days  every  week  in 
shooting.  That  owing  to  his  engagements  as  registrar  of  the 
County  Court  the  above  period  was  the  only  time  of  the  year 
during  which  he  could  obtain  any  vacation,  that  being  the  period 
appointed  for  the  vacation  of  registrars  of  County  Courts.  Mr. 
IVotter  also  stated  that  when  the  inquest  in  question  began 
he  was  not  in  such  a  state  of  health  as  to  be  able  properly  to 
discharge  the  duty  of  holding  an  inquest  of  the  kind  and  duration 
of  which  that  in  question  appeared  likely  to  be. 

Upon  these  facts  it  was  contended,  on  behalf  of  the  prisoner, 
that  the  proceeding  before  the  said  Thomas  Dean  was  cora/m  rum 
jvdice,  because  it  was  incumbent  on  the  prosecution,  in  order  to 
show  jurisdiction  in  a  deputy  coroner,  to  administer  an  oath  to 
prove  affirmatively  that  there  was  lawful  or  reasonable  cause  for 
the  absence  of  the  coroner  (citing  6  &  7  Vict.  c.  83,  s.  1, 
proviso  2),  and  that  the  facts  here  did  not  amount  to  any  evidence 
of  such  cause.  He  also  contended  that  the  question  was  one  for 
thejury  and  not  for  me. 

Tne  counsel  for  the  Crown  contended,  that  even  if  the  facts 
proved  were  insufficient  to  show  that  there  was  lawful  or  reason- 
able cause,  B^,  inasmuch  as  by  sect.  2  of  the  same  Act,  it  is 
provided  that  inquisitions  are  not  to  be  quashed  by  reason  of 


366  CRIMINAii  LAW  CASfefi* 

Bw.       their  having  been  taken  by  a  depniy,  the  oath^  on  whioh  the 
.   ^'  perjury  was  assigned^  being  an  oath  on  which  a  good  inqnisition 

*     might  have  been  founded^  could  not  be  said  to  be  cora/m  non 

1878.       jvdice,  bat  was  one  legally  administered  in  a  judicial  proceeding, 
p"^^     and  therefore  one  on  which  perjury  could  be  legally  assigned. 
JwSS&dLm  of     I  held,  that,  even  assuming  it  to  be  for  the  prosecution  to 
Coroner,     make  out  affirmatively  in  such  a  case,  that  there  was  lawful  or 
reasonable  cause  for  the  absence  of  the  coroner  (which  point, 
however,  I  reserved  for  this  Court)  there  was  in  this  case  such 
lawful  or  reasonable  cause,  but  I  reserved  for  this  Court  the 
question  whether  there  was  evidence  upon  which  I  could  properly 
so  hold. 
,  The  first  question  of  law  reserved  for  the  opinion  of  this  Court 

is  whether  it  wad  incumbent  upon  the  prosecution  to  make  out 
that  there  was  lawful  or  reasonable  cause  for  the  absence  of  the 
coroner  from  the  inquest  in  question.  If  it  was  not,  the  con- 
viction to  stand.  If  it  was,  then  the  second  question  reserved  is 
whether  it  was  for  me  or  for  the  jury  to  decide  whether  there  was 
such  lawful  or  reasonable  cause.  If  for  the  jury,  the  conviction 
to  be  quashed  unless  the  first  question  be  decided  in  the  negative. 
I£  for  me,  then  the  third  question  reserved  is  whether  there  was 
evidence  upon  which  I  might  properly  decide  as  I  did.  If  so, 
the  conviction  to  stand.  K  not,  to  be  quashed  unless  the  first 
question  be  decided  in  the  negative. 

I  sentenced  the  prisoner  to  eighteen  months  imprisonment, 
and  refused  to  admit  him  to  bail. 

The  6  &  7  Vict.  c.  83,  s.  1,  enables  a  coroner  to  nominate  and 
appoint  from  time  to  time  a  fit  and  proper  person  (such  appoint* 
ment  being  subject  to  the  approval  of  the  Lord  Chancellor)  to 
act  for  him  as  his  deputy  in  the  holding  of  inquests.  Provided 
that  a  duplicate  of  such  appointment  shall  be  transmitted  to  the 
clerk  of  the  peace.  Provided  also  that  no  deputy  shall  act 
^^  except  during  the  illness  of  the  said  coroner,  or  during  his 
absence  from  any  lawful  or  reasonable  excuse.'' 

Sect.  2  recites  that  it  is  expedient  to  make  provisions  for  sup« 
porting  coroners'  inquisitions  and  for  preventing  the  same  from 
being  quashed  on  account  of  technical  defects,  and  enacts  that  no 
inquisition  found  upon  or  by  any  coroner's  inquest  shall  be 
quashed,  stayed,  or  reversed  {itbter  aiia)  nor  (except  only  in  cases 
of  murder  or  manslaughter)  ^'  by  reason  of  any  such  inquisition 
not  being  duly  sealed  or  written  upon  parchment,  nor  by  reason  of 
any  such  inquisition  having  been  taken  before  any  deputy  instead 
of  the  coroner  himself." 

r.  0.  Foster  for  the  prisoner. — The  conviction  cannot  be  upheld, 
for  the  inquisition  was  taken  cora/m  non  judice.  Before  the  6  &  7 
Vict.  c.  83,  there  was  no  power  to  appoint  a  deputy  coroner  in 
a  county.  No  doubt  it  must  be  assumed  that  the  deputy  coroner 
was  appointed  and  his  appointment  approved  by  tiie  Lord 
Chancellor,  but  it  was  not  proved  at  the  tnal  that  a  duplicate  of 
his  appointment  had  been  transmitted  to  the  clerk  of  tiie  peace. 
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[DiflniAK,  J. — ^No  snch  point  was  raised  on  the  trial  or  reserved        Rao. 
for  this  Conrt.]     Then,  it  was  not  proved  that  the  coroner  was     j^JL^jj 
so  ill  as  to  be  unable  to  attend,  or  that  his  absence  was  lawfiil  and         . 
reasonable.     On  the  contrary,  it  appeared  that  he   was  absent        1878. 
on  his  vacation,  and  was  able  to  go  out  shooting.     [Mellob,  J. —     p"^ 
Is  the  degree  of  illness  material  ?     He  was  recommended  by  jwUdknoaof 
medical  advisers  to  take  air  and  exercise  as  necessary  for  his      Coroner, 
health.     Dekmak,  J. — The  words  of  the  proviso  in  sect.  1  are 
"  lawftil  or  reasonable  absence.^'    At  the  trial  the  prosecution  did 
not  rely  on  the  illness  of  the  coroner.     Was  not  his  absence 
lawful  under  the  circumstances  ?]     The  case  finds  that  by  far  the 
greater  number  of  inquests  were  held  by  the  deputy  coroner. 
[Kelly,  G.B. — That  does  not  affect  this  particular  inquest.     He 
referred  to  Reg,  v.  Perhin  (7  Q.  B.  165).]     It  was  a  question  for 
the  jury  whether  the  coronePs  absence  was  reasonable  or  not. 
[Mellob,  J. — It  would  be  very  singular  if  it  was  a  question  for 
the  jury  whether  the  cause  of  absence  was  a  lawful  one.]     The 
learned  counsel  then  cited  Taylor  on  Evid.  s.  30.   Next,  as  to  the 
effect  of  the  second  section  of  the  Act.      That  enactment  was 
passed  to  cure  inquisitions  from  formal  defects.     This  was  an 
objection  to  the  authority  of  the  judge  himself,  before  whom  the 
inquisition  was  taken. 

Oiffard,  Q.C.  {R.  Luck  with  him)  for  the  prosecution  was  not 
called  upon  to  argue. 

Kelly,  O.B. — I  am  of  opinion  that  the  conviction  must  be 
aj£rmed.  As  to  the  first  question,  I  have  no  doubt  that  it  was 
the  province  of  the  judge  to  determine  what  was  a  lawful  or 
reasonable  cause  for  the  absence  of  the  coroner,  and  that  the 
judge  would  have  done  wrong  if  he  had  left  that  question  to  be 
determined  by  the  jury.  But  independently  of  that,  the  case  is 
concluded  by  sect.  2  of  the  Act.  The  same  question  arises  now 
as  would  have  arisen  if  there  had  been  a  proceeding  in  the  Court 
of  Queen's  Bench  to  quash  this  inquisition.  If  the  inquisition  is 
upheld  it  follows  that  the  inquest  must  be  taken  to  have  been 
duly  held,  and  that  false  evidence  given  upon  it  was  punishable 
as  perjury.  Sect.  2  recites  that  it  is  expedient  to  make  provision 
for  supporting  coroner's  inquisitions,  and  then  enacts  that  no 
inquisition  shall  be  quashed,  stayed,  or  reversed  by  reason  of  a 
number  of  things  specified,  and  then  proceeds,  '^  nor  except  in 
cases  of  murder  or  manslaughter  by  reason  of  any  inquisition 
having  been  taken  before  any  deputy  instead  of  the  coroner 
himself."  This  was  a  case  of  perjury  and  not  of  murder  or  man- 
slaughter, and  I  am  of  opinion  that  the  inquisition  was  a  valid 
one  within  this  enactment. 

Mbllor,  J. — I  am  of  the  same  opinion.  I  consider  that  prima 
facie  the  inquisition  must  be  held  to  have  been  lawfully  holden 
before  the  deputy  coroner.  But  it  was  said  that  upon  the 
evidence  given  it  was  a  question  for  the  jury,  and  not  for  the  judge, 
whether  there  was  a  lawful  or  reasonable  cause  for  the  absence  of 
the  coroner.     I  think  that  where  the  question  arises  incidentally 
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^^-       at  the  trial  like  the  admissibilitiy  of  secondary  evidence,  where  it 
JoHNBoir      ^  necessary  to  show  that  searches  and  all  reasonable  efforts  have 

'     been  made  to  find  the  missing  document,  it  is  a  question  to  be 

1873.       determined  by  the  judge.     At  the  trial  the  jurisdiction  of  the 

P^ZL_     deputy  coroner  before  whom  theperjury  was  committed  was  disputed 

Jurisdiction  of  on  the  ground  that  there  was  no  lawful  or  reasonable  cause  for 

Conmer.      the  absence  of  the  coroner.     That  question  was  an  incidental 

matter  arising  at  the  trial  which  it  was  for  the  judge  to  decide. 

But,  further,  this  inquisition  is  protected  by  sect.  2   of  the 

statute. 

PiQOTT,  B. — I  rest  my  judgment  on  the  second  ground  that  the 
inquisition  is  protected  by  sect.  2,  which  must  be  taken  to  uphold 
everything  which  led  to  the  inquisition.  I  do  not,  however,  differ 
from  the  other  members  of  the  Court  on  the  first  point. 

Denman,  J. — ^It  is  not  necessary  to  hold  that  in  cases  of 
inquests  held  by  a  deputy  coroner  he  must  be  presumed  ;Hma 
facie  to  be  acting  legally,  and  assuming  it  to  be  competent  to  the 
prisoner's  counsel  to  contend  successfully  if  he  can  establish  it, 
that  if  the  deputy  coroner  is  not  acting  in  the  absence  of  the 
coroner  from  lawful  or  reasonable  cause,  there  must  be  an  acquittal^ 
I  will  consider  this  case.  The  prosecution  took  upon  itself  at  the 
trial  to  make  out  that  the  deputy  coroner  was  duly  appointed. 
The  deputv  coroner  was  cross-examined,  and  the  facts  stated  in 
the  case  ehcited.  It  was  then  said  that  no  evidence  of  the  per* 
jury  could  be  given  as  the  deputy  coroner  was  not  properly  acting, 
and  no  lawful  or  reasonable  cause  was  shown  for  the  absence  of 
the  coroner  himself,  and  that  whether  the  absence  was  lawful  or 
reasonable  was  a  question  for  the  jury,  and  not  for  the  judge.  I 
held  that  it  was  a  question  for  the  ludge^  and  that  there  was  upon 
the  evidence  a  lawful  or  reasonable  cause  for  the  absence  of  the 
coroner  on  this  inquest.  When  the  statute  says  that  when  a 
deputy  coroner  shall  be  acting  owing  to  the  lawful  absence  of  the 
coroner,  it  seems  clear  that  the  question,  what  is  a  lawful  cause 
of  absence  is  a  question  for  the  judge.  But,  however,  that  may 
be,  sect.  2  gives  the  go-by  to  that  question*  That  section  assumes 
that  there  might  be  some  objection  to  the  acting  of  the  deputy 
coroner,  but  says  that  the  inquisition  shall  nevertheless  be  valid. 
It  follows  that  the  holding  of  the  inquest  was  a  judicial  act,  and 
that  the  false  evidence  was  given  m  the  course  of  a  judicial 
proceeding. 

Pollock,  B.,  concurred. 

Conviction  affi/rmed^ 
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COUET  OP  CRIMINAL  APPEAL. 

Jcmucury  25,  1873. 

(Before  Kelly,  C.B.,  Mellob,  J.,   Pigott,  B.,  Dbnman,  J.,  and 

Pollock,  B.) 

Rbq.  v.  Slowly  and  HaMPHEEY.(a) 

Lcurceny — Goods  obtained  by  trick — Oredit. 

Prosecutor  sold  onions  to  the  prisoners,  who  agreed  to  pay  ready 
money  for  them*  The  onions  were  tmloaded  at  a  pUice  indicate 
by  the  prisoners,  a/ad  the  prosecutor  was  then  induced  to  make  out 
and  sign  a  receipt  whiah  the  prisoners  got  from  him,  and  then 
refused  to  restore  the  onions  or  pay  the  price.  The  jury  convicted 
the  prisoners  of  larceny,  and  said  that  they  never  intended  to 
pay  for  the  onions,  ama  that  the  fraud  was  meditated  by  them 
from  the  begiwning. 

Held,  that  the  cormction  was  right, 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justioe 
Byles. 

The  prisoners,  at  the  last  Winter  Assizes  for  the  county  of 
Sussex,  at  Lewes,  were  jointly  indicted  for  stealing  onions. 

The  prosecutor,  haying  a  cart  loaded  with  onions,  met  the 
prisoners,  who  agreed  to  buy  all  the  onions  at  a  certain  price, 
viz.,  31.  16s,  for  ready  money,  the  prisoners  saying,  '^  You  shall 
have  your  money  directly  the  onions  are  unloaded.^' 

The  onions  were  accordingly  unloaded  by  the  prosecutor  and 
the  prisoners  together,  at  a  place  indicated  by  the  prisoners. 

The  prosecutor  then  asked  for  his  money.  The  prisoners  there- 
upon asked  for  a  bill,  and  the  prosecutor  made  out  a  bill  accord- 
ingly. One  of  the  prisoners  said  they  must  have  a  receipt  from 
the  prosecutor,  and  in  the  presence  of  the  other  made  a  cross 
upon  the  bill,  put  a  Id.  postage  stamp  on  it,  and  then  said  they 
had  a  receipt,  and  refused  to  restore  tne  onions  or  pay  the  price. 

The  next  morning  the  prisoners  offered  the  onions  for  sale  at 
Hastings. 

The  jury  convicted  both  the  prisoners  of  larceny,  and  said 
they  found  that  the  prisoners  never  intended  to  pay  for  the 
onions,  and  that  the  fraud  was  meditated  by  both  the  prisoners 
from  the  beginning.  The  prisopers'  counsel  insisting  that  under 
these  circumstances  there  was  no  larceny,  I  reserved  the  point 
for  the  decision  of  the  Court  of  Criminal  Appeal. 

(Signed)  J.  Babnasd  Byles. 

(a)  Reported  by  John  Thompson,  Esq.,  BarriBter-at-Law. 
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Rbq.  WilUmghby,  for  the  prisoners. — ^The  prisoners  were  not  property 

»•  convicted  of   larceny,   for    the    prosecutor  gave   credit  to  the 

Hdmfhw^  prisoners  for  the  SI.  1 6«.,  and  delivered  the  onions  to  them  on 

such  credit.     [Kelly,  O.B. — What  credit  was  given  ?     The  case 

1873.        is  lite  Beg.  V.  McOrath  (39  L.  J.  7,  M.  C;  Cox  C.  C.  347)]. 

Larceny^    Thi^  is  a  Afferent  case.     There  the  money  was  obtained  against 

Evidence,     the  will  of  the  owner.     Here  the  onions  were  unloaded  by  the 

prosecutor.     Moreover,  it  was  proved,  though  not  stated  in  the 

case,  that  the  prosecutor  called  on  the  prisoners  in  the  evening 

for  the  money. 

The  learned  counsel  then  cited  2  East.  P.  G.  669  (edit.  a.d. 
1805),  and  the  cases  of  Rex  v.  Ha/rvey  and  Beg,  v.  Nicholson , 
there  cited.  Also  B,ex  v.  Oliver  (2  Leach,  1072),  R.  v.  Adcrnis 
(2  Rus.  on  Crimes,  209),  TooJce  v.  HollingswoHh  (5  T.  R.  231, 
BuUer,  J.),  Reg.  v.  Small  (8  0.  &  P.  46),  Beg.  v.  Btewa/rt  (1  Cox 
0.  0.  174),  Beg.  v.  McKah  (37  L.  J.  97,  M.  C. ;  11  Cox 
C.  C.  32). 

Pococicy  for  the  prosecution,  was  not  called  upon  to  argue. 

Kelly,  C.B. — I  am  of  opinion  that  the  conviction  should  be 
affirmed.  If  in  this  case  it  had  been  intended  by  the  prosecutor 
to  give  credit  for  the  price  of  the  onions,  even  for  a  single  hour, 
it  would  not  have  been  larceny,  but  it  is  clear  that  no  credit  was 
given  or  ever  intended  to  be  given.  Any  idea  of  that  is  nega- 
tived by  the  statement  in  the  case  that  the  prisoners  agreed  to 
buy  for  ready  money.  In  all  such  sales  the  delivery  of  the  thing 
sold,  or  of  the  money,  the  price  of  the  thing  sold,  must  take  place 
before  the  other,  {.«.,  the  seller  delivers  the  thing  with  one  hand 
while  he  receives  the  money  with  the  other.  No  matter  which 
takes  place  first,  the  transaction  is  not  complete  until  both  have 
taken  place.  If  the  seller  delivers  first  before  the  money  is  paid, 
and  the  buyer  fraudulently  runs  off  with  the  article,  or  if,  on  the 
other  hand,  the  buyer  pays  first,  and  the  seller  fraudulently  runs 
off  with  the  money  without  delivering  the  thing  sold,  it  is 
equally  larceny. 

Mbllob,  J. — I  am  of  the  same  opinion.  The  prisoners  obtained 
possession  of  the  onions  by  a  trick,  and  never  intended  to  pay 
for  them,  as  the  jury  found.  From  the  very  first  they  meditated 
the  fraud  to  get  possession  of  them,  which  puts  an  end  to  any 
question  of  its  being  larceny  or  not. 

PiGOTT,  B. — The  facts  are,  that  the  prosecutor  never  intended 
to  part  with  the  possession  of  the  onions  except  for  ready  money. 
He  did  part  with  the  possession  to  the  prisoners,  who  obtained 
the  possession  by  fraud.  The  prisoners  then  brought  in  aid  force 
to  keep  possession,  and  refused  to  restore  the  onions  or  pay  the 
price.  Therefore,  the  possession  was  obtained  against  the  will  of 
the  prosecutor. 

DsNMAN,  J.,  and  Pollock,  B.,  concurred. 

CowvicHon  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 
(Before  Kbllt^  O.B.,  Willbs,  J.,  Clbasby,  B.,  Grove  and 

QUAIK^  JJ.) 

ApHl  27,  1872. 

Ria.  V.  WATKiNSON.(a) 

Pleading — Indictment — Debtors    Act — Arrest  of  judgment — 32  ^ 

33  Vict.  c.  62,  s.  19. 


Qucere-^whether  the  Oowrt  for  the  Oonsideration  of  Grown  Oases 
Reserved  cam,  entertain  a  question  as  to  quashing  an  indiet^nent, 
reserved  at  the  trial. 

The  Debtors  Act  (32  ^  83  Vict.  c.  62),  s.  19,  macts :  That  in 
indictments  for  offences  imder  that  Act  it  shall  be  sufficient  to  set 
forth  the  substance  of  the  offence  choArged  in  the  words  of  the  Act, 
specifying  the  offence^  ^^  without  setting  out  am/  debt,  act  of  bank- 
ruptcy,  trading f  adjudication,  or  any  proceedings  in,  or  order, 
warrant,  or  document  of  any  court  acting  under  the  Bankruptcy 
Act,  I860.'' 

Held,  that  cm  indictment  for  misdemeanour  framed  upon  sect.  11, 
subject.  13,  of  the  Act,  which  enacts,  "  that  if  within  fowr  months 
next  before  the  presentation  of  a  ha/nhruptcy  petition,  the  trader 
by  any  false  representation,  or  other  fraud,  has  obtained  a^y  pro- 
perty on  credit  amd  has  not  paid  for  the  same/^  which  merely 
charged  "that  a  bamJcruptcy  petition  was  presented  a>gainst  the 
defendant  to  the  Oounty  Oowrt,  ^o.,  upon  which  the  defenda/nt 
was  adjudged  bankrupt,  a/nd  that  the  defendant  within  fowr 
months  before  the  presentation  of  tJis  said  petition  did  by  certain 
false  representations  obtain  from  B.  on  credit,  certain  property, 
amd  has  not  paid  for  the  same/'  was  sufficient  in  arrest  of 
judgment  voider  the  above  statute,  and  also  under  PeeVs  Act 
(7  Geo.  4i,  0.  64),  s.  20. 

CASE  reserved  for  the  opinion  of  this  Court  by  Mr.  Justice 
Quain. 
Thomas  Watkinson  was  convicted  of  a  misdemeanour  at  the 
Spring  Assizes  for  the  West  Riding  of  the   county  of  York, 
holden  at  Leeds  on  the  2l8t  of  March,  1872.      Sentence  was 
postponed  and  the  defendant  was  admitted  to  bail,  in  order  that 

{a)  B«ported  by  JoHX  TBOifFMtf,  Em^  Buristor-ai-Lftw. 
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Bao        the  opinion  of  the  Gonrt  for  Crown  Gases  Besenred  should  be 

Watmson    *^®^  ^^  ^®  following  case : — 

'       The  prisoner  was  indicted  under  the  Debtors  Act^  1869^  sect. 

1872.       11^  sub-sect.  13^  for  that  he  within  four  months  next  before  the 
ruhZTTA  ^    presentation  of  a  bankruptcy  petition  against  him  by  certain  fedse 
^Xi^r  representatioDS  did  obtain  property  oTcredit  and  £d  not  pay  for 
the  same. 

He  was  also  indicted  in  other  counts  of  the  same  indictment^ 
under  the  same  Act^  sect.  13^  sub-sect.  1^  for  that  he  did  in  incur- 
ring certain  debts  and  liabilities  obtain  credit  by  false  pretences. 

The  following  is  a  copy  of  two  of  the  counts  of  the  indict- 
ment: 

The  other  counts  are  similar^  differing  only  in  the  names  of  the 
persons  from  whom  the  credit  or  property  was  obtained. 

West  Biding  of  Yorkshire,  to  wit, — The  jurors  for  our  Lady  the 
Queen,  upon  their  oath  present  that  on  the  14th  of  April,  1871, 
a  bankruptcy  petition  was  presented  against  Thomas  Watkinson, 
to  the  County  Court  of  Yorkshire,  holden  at  Bradford,  and  that 
upon  such  petition  the  said  Thomas  Watkinson  was  duly  adjudged 
bankrupt  by  the  Court  aforesaid,  upon  the  15th  of  April  in  the 
year  aforesaid,  and  that  the  said  Thomas  Watkinson  within  four 
months  next  before  the  presentation  of  the  said  bankruptcy 
petition  against  him,  to  wit,  on  the  20th  of  February,  1871,  did 
by  certain  false  representations,  obtain  from  one  John  Bryant  on 
credit  certain  property,  to  wit,  certain  goods  to  the  amount  of  70Z., 
and  that  the  said  Thomas  Watkinson  has  not  paid  for  the  same 
property,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace,  &c. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Thomas  Watkinson,  on  the  20th  of  February 
1871,  did  in  incurring  certain  debts  and  liabilities  to  the  said 
John  Bryant  obtain  credit  from  the  said  John  Bryant  under  false 
pretences,  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace,  &c. 

The  counsel  for  the  prisoner  moved  to  quash  the  indictment  on 
the  ground  that  it  was  too  vague  and  general.  That  it  would 
enable  the  prosecution  to  prove  under  it  any  number  of  false  re- 
presentations and  false  pretences.  That  the  counts  should  have 
been  confined  to  one  false  representation  or  one  false  pretence. 
And  that  the  false  representations  and  false  pretences,  or  some  of 
them,  ought  to  have  been  set  out  in  the  indictment,  otherwise 
there  would  be  a  difficulty  of  pleading  autrefois  convict  or  dcquit 
to  such  an  indictment. 

The  counsel  for  the  prosecution  relied  on  the  Debtors  Act, 
1869,  s.  19,  as  justifymg  the  form  of  the  indictment.  The 
learned  judge  reserved  for  the  opinion  of  this  Court  the  question 
whether  the  above  indictment  ought  to  have  been  quashed. 

Some  discussion  took  place  during  the  argument  as  to  whether 
this  court  could  entertain  the  question  as  left  to  them,  but  as  Mr. 
Justice  Quain  reported  that  the  real  point  raised  was  as  to  whether 
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the  indictment  was  good^  the  Court  said  the  objection  would  be       Rbo. 
considered  as  taken  in  arrest  of  judgment.  ^    ^' 

T.  Oamphell  Foster,  for  the  prisoner. — ^The  Debtors  Act,  1869        

(32  &  33  Vict.  c.  62),  s.  11,  sub-sect.  13,  enacts  'Hhat  if  within        1873. 
four  months  next  before  the  presentation  of  a  bankruptcy  petition  ^J^'l'^^i" 
against  any  person,  or  the  commencement  of  the  liquidation,  he         ^  'wen . 
by  any  false  representation  or  other  fraud  has  obtained  any  pro- 

Eerty  on  credit,  and  has  not  paid  for  the  same,  such  person  shall 
e  deemed  guilty  of  a  misdemeanor.^'  Sect.  19  provides  that  in 
an  indictment  for  an  offence  under  that  Act  it  shall  be  sufficient 
to  set  forth  the  substance  of  the  offence  charged  in  the  words  of 
the  Act  specifying  the  offence,  or  as  near  thereto  as  circumstances 
admit,  without  alle^ng  or  setting  forth  any  debt,  act  of  bank- 
ruptcy, trading,  adjudication,  or  any  proceedings  in,  or  order, 
warrant,  or  document  of  any  court  acting  under  the  Bankruptcy 
Act,.1869.''  Under  this  section  it  is  not  sufficient  to  allege,  in 
such  a  general  way  as  is  done  in  this  indictment,  that  the  prisoner 
did  ''  by  certain  false  representations  obtain  property  on  credit 
and  has  not  paid  for  the  same.''  That  is  stating  the  character 
but  not  the  substance  of  the  offence.  The  case  is  similar  to  that 
of  an  indictment  for  peijury,  in  which  by  the  14  &  15  Vict.  c.  100, 
s.  20,  it  is  enacted  that  it  shall  be  sufficient  to  set  forth  the  sub- 
stance of  the  offence  charged.  In  that  case  it  would  be  insufficient 
to  allege  merely  ''that  the  defendant  committed  perjury.  In 
Bex  V.  P&rrott  (2  M.  &  S.  385),  Lord  EUenborough  said,  ''Every 
indictment  ought  to  be  so  framed  as  to  convey  to  the  party 
charged  a  certain  knowledge  of  the  crime  imputed  to  him.  The 
Legislature  have  so  held,  and  have  recorded  their  opinion  to  that 
effect  in  the  case  of -perjury  in  stat.  23  Geo.  2,  c.  11  (by  which 
they  relieved  the  party  prosecuting  from  many  of  the  forms  there- 
tofore incumbering  the  prosecution  of  that  charge),  when  they 
enacted  that  it  should  be  sufficient  to  set  forth  the  substance  of 
the  offence  charged,  together  with  the  proper  averments  to  falsify 
the  matter  wherein  the  peijury  is  assigned.  The  Legislature, 
when  they  so  enacted,  must  have  contemplated  a  form  of  prosecu- 
tion in  which  the  word  falsely  as  a  prefatory  alleration  was  gene- 
rally if  not  always  used ;  and  we  must  consider  them  as  thinking 
that  not  a  sufficient  allegation  to  falsify  the  matter  without  the  pro- 
per averments."  To  allege  merely  that  the  defendant  did,  by  certain 
false  representations,  obtain  credit  is  simply  stating  tiie  offence 
by  its  name.  In  Bex  v.  Mason  (2  T.  B.  581)  it  was  holden  to  be 
error  merely  to  allege  that  money  was  obtained  by  "false  pre- 
tences," without  specifying  them.  In  Davy  v.  Baker  (4  Burr. 
2471)  a  declaration  for  a  bribery  penalty  was  held  bad  in  arrest 
of  judgment,  which  merely  alleged  that  the  defendant  "  did 
receive  a  gifl  or  reward  "  in  the  words  of  the  Act  2  Gteo.  2,  c.  24. 
In  Beg.  v.  Bell  (12  Cox  C.  C.  37)  a  count  under  the  Debtors 
Act,  1869,  s.  13,  sub-sect.  1,  alleging  simply  that  the  defendant 
did  obtain  credit  firom  the  prosecutor  "  by  means  of  fraud  other 
than  by  false  pretences,"  without  setting  out  the  means,  was 
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Rbo.        qhaslied^  as  being  too  general.     The  cases  of  Reg.  y.  Martin 
^^   ^'         (8  A.  &  B.  481),  Rex  v.  Plestaw  (4  Camp.  494),  were  then  cited. 
'        Wdddy  {Wilberforce  with  him)  was  not  called  upon  to  argue. 

1872. 

^  ,,~T"-  ,        Kelly,  C.B. — It  miffht  be  donbtful  whether  this  Court  has 

Debtors*  Act —  ,'  ,  •?•!  x  jt*  ••  i.\.  i. 

Indictment,  power  to  quash  an  indictment,  and  1  give  no  opmion  on  that 
point,  but  upon  the  report  of  the  learned  judge  we  may  treat  the 
point  as  arising  upon  a  motion  in  arrest  of  judgment.  If  it  were 
necessary  to  rely  upon  authority,  we  have  only .  to  look  to  the 
cases  of  Reg,  v.  Blake  (6  Q.  B.  126),  and  Reg,  v.  Mulready,  which 
are  fatal  to  the  objection  taken  upon  this  indictment  in  arrest  of 
judgment.  It  may  be  that  at  common  law,  and  but  for  sect.  19 
of  the  Debtors'  Act,  an  objection  might  have  been  made  effectu- 
ally to  the  indictment ;  but  the  answer  to  the  objection  is  clear 
upon  sect.  19.  The  question  is  whether  it  is  sufficient  to  sustain 
the  indictment  that  the  offence  should  be  set  forth  in  the  words 
of  the  Act.  What  the  Legislature  really  meant  to  enact  was  that 
it  should  be  unnecessary  to  set  out  the  proceedings  in  bankruptcy. 
It  is  quite  sufficient  in  stating  the  offence  to  adopt  the  words  of 
the  Act.  Then  again.  Peel's  Act  (7  Geo.  4,  c.  64),  s.  20,  is  also 
conclusive  against  the  objection  taken  in  arrest  of  judgment,  as 
the  offence  is  described  in  the  words  of  the  Act.  The  objection, 
therefore,  fails. 

The  rest  of  the  Court  concurring,  Oonviction  affirmed. 


VICE-CHANCELLOR   BACON'S    COURT. 

January  27, 1873. 
Manning  v.  Gill. 

Criminal  lunatic — Settlement  to  avoid  forfeiture  inoperative, 

A  person  under  a  cjiarge  of  felony  previous  to  his  trial  conveyed  all 
his  real  estate  to  his  brother,  reserving  a  life  interest  only,  a/nd 
assigned  to  his  brother  all  his  personal  estate  absolutely.  He  was 
acquitted  of  the  charge  on  the  ground  of  insa/nity  : 

Held,  that  the  settlements  were  imyperative  on  the  ground  of  the 
hiTUJicy  of  the  settlor,  because  they  were  executed  wnder  a  mis- 
apprehension, and  beca/use  the  event  which  they  wereframied  to 
meet  had  not  happened, 

THIS  was  an  application  that  a  sum  of  money  standing  to  the 
credit  of  the  cause  might  be  transferred  to  the  petitioners 
under  the  following  circumstances. 


V. 

Gill. 
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In  1857  Andrew  Gill  stabbed  a  man  so  that  his  life  was  for     Makniko. 
some  time  in  danger^  bnt  lie  afterwards  recovered;    for  this 
offence  he  was  tried  at  the  Taunton  Spring  Assizes  of  1857^  and 
found  not  guilty  on  the  ground  of  insanity^  and  was  ordered  to        1878. 
be  imprisoned  during  Her  Majesty^s  pleasure.  „  p — 

At  the  time  of  committing  this  offence  Andrew  Gill  was  en-      j!\^io^, 
titled  to  certain  real  and  personal  estate  under  the  will  of  his 
father. 

On  the  80th  of  March,  1857,  Andrew  Gill  executed  shortly 
before  his  trial  two  deeds ;  by  the  one  he  conveyed  all  his  real 
estate  to  his  brother  Robert  Gill  in  trust  for  himself  (Andrew)  for 
life,  with  remainder  to  his  said  brother  Bobert  in  fee,  and  by  the 
other  he  assigned  all  his  personal  estate  to  his  said  brother  ^ 
Robert  absolutely. 

Part  of  the  income  arising  irota  the  real  estate  had  been  paid 
to  Andrew  Gill  to  provide  him  with  comforts  while  in  the 
Criminal  Lunatic  Asylum  at  Broadmoor,  but  the  residue  thereof, 
together  with  the  income  arising  from  the  personal  estate,  had 
been  accumulated. 

Robert  Gill,  who  died  in  March,  1867,  by  his  will  devised  and 
bequeathed  all  his  real  and  personal  estate  to  trustees  in  trust  to 
be  divided  as  therein  mentioned  among  his  three  children. 

In  May,  1869,  a  suit  was  instituted  for  the  administration  of 
Robert  Ghill'B  real  and  personal  estate,  and  by  an  order  made  in 
July,  1871,  it  was  ordered  that  the  amount  of  the  personal  estate, 
together  with  the  accumulations  of  interest  and  income  from  the 
real  estate  which  the  testator,  Robert  Gill,  held  under  the  assign- 
ment from  his  brother,  Andrew  Gill,  be  paid  into  Court. 

The  petitioners,  who  were  the  persons  interested  under  the  will 
of  Robert  Gill,  now  applied  that  the  fund  in  Court  might  be 
transferred  to  them,  alleging  that  they  were  absolutely  entitled 
thereto  under  the  deeds  of  the  30th  of  March,  1857,  and  the  will 
of  Robert  Gill. 

Prom  the  evidence  it  appeared  that  Andrew  Gill  (who  was  still 
confined  as  a  lunatic)  was  a  person  of  naturally  weak  intellect, 
but  sane  except  when  excited  by  •  anger  or  drink,  on  which 
occasions  he  would  lose  all  control  over  himself,  and  would  not 
be  accountable  for  his  actions.  The  solicitor's  clerk  who  prepared 
the  deeds  stated  that  having  explained  to  Andrew  Gill  that  the 
effect  of  his  conviction  would  be  that  his  property  would  be 
forfeited  to  the  Crown,  he  authorised  him  to  prepare  the  deeds, 
and  that  before  executing  them  he  read  them  over  and  explained 
them  to  him,  and  that  at  the  time  of  executing  them,  Andrew 
Gill  was  of  sound  mind,  and  fully  knew  and  understood  their 
contents  and  effect,  and  freely  executed  the  same. 

•Kay,  Q.  C,  and  Freeling  were  for  the  petitioners. 

8maH,  for  Andrew  GUFs  guardian. — The  settlor  was  not  of 
sufficiently  sound  mind  to  make  this  settlement,  nor  was  the 
effect  of  it  explained  to  him :  {Phillipson  v.  Kerry,  9  L.  T.  Rep. 
N.  S.  40 ;  11  W.  Rep.  1034.)     It  was  also  made  under  the  mis- 

T  2 
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Manning,  apprehension  that  in  case  of  conviction  a  forfeiture  of  his  property 

J^'  would  thereby  be  avoided  {Birch  v.  Blagrcwe,  Amb.  264 ;  Daviea 

_  V.  Otty,  12  L.  T.  Rep.  N.  S.  789  ;  34  L.  J.  252,  Ch.),  whereas  it 

1878.  would  have  been  void  as   against  the   Crown:    {Saimders  v. 

Fehmt  W,  W.  Ko/rslake,  F.  Webb,  and  Badcock  appeared  for  other 

^^'      parties  interested. 

^(^Vf  Q*C!.^  in  reply.  Although  this  settlement  might  have 
been  firaudulent  as  against  the  Grown,  it  is  binding  on  the  parties 
themselves :  {Shaw  v.  Jeffery,  13  Moo.  P.  C.  C.  432,  454  ;  PhilU 
potts  V.  FhillpoUsy  10  C.  B.  85.)  The  settlement  is  neither  void 
nor  voidable." 

The  Vicb-Chancblloe  said :  It  is  clear,  upon  the  evidence,  that 
Andrew  GiU,  from  the  age  of  ten  years,  was  always  a  person  of 
weak  intellect,  and  incapable  of  managing  himself  or  lus  affairs. 
In  1857  he  was  tried  for  stabbing  a  man,  and  was  acquitted  on 
the  ground  of  insanity.  Previously  to  his  trial  he  executed  a 
voluntary  settlement  of  all  his  property,  the  only  motive  in  his 
mind  being  to  prevent  a  forfeiture  in  case  he  was  convicted. 
Bobert  Gill,  in  whose  favour  the  settlement  was  made,  never 
touched  any  of  the  money,  as  he  was  aware  that  he  was  merely  a 
trustee  of  the  property  for  his  brother.  I  cannot  order  payment 
of  this  money  under  such  a  title  as  that  of  the  petitioners.  The 
deed  under  which  they  claim  was  purely  voluntary  and  executed 
under  a  total  misapprehension  of  the  law,  and,  moreover,  the 
event  which  it  was  framed  to  meet,  viz.,  his  conviction,  never 
happened.  The  deed  is  inoperative,  and  the  petition  must  be 
refused. 

Solicitors  :  Willicmi  Moon ;  William  Smith  and  Oo. 
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COURT  OF  QUEEN'S  BENCH. 

January  27  and  29,  1873. 

Beg.  v.  The  Lobbs  of  the  Tbeasubt  ;  Ex  parte  The  Justices  oir 

Lancashire. 

Mandamms-'-^Oosts  of  prosecutions — Statutory  obligation  of  Lords 

of  the  Treasim/. 

By  7  Oeo,  4,  c.  64,  ss.  22  ^  23,  an  order  for  the  payment  of  costs 
of  prosecutions  may  be  made  by  the  courts  before  which  they  a/re 
tried.  By  sect,  24  the  order  for  panfTuent  is  to  be  made  by  the 
officer  of  tlie  court  upon  the  Treasurer  of  the  county,  who  is 
thereby  authorised  a/nd  required,  upon  sight  of  'every  such  order, 
forthwith  to  pay  the  money  in  such  order  iinentioned  and  shall 
be  allowed  the  sams  in  his  accounts.  By  sect.  26  the  justices  at 
quarter  sessions  xvere  to  make  regulations  as  to  costs. 

By  14  ^  15  Vict,  c,  55,  ss,  4  and  5,  the  power  of  quan'ter  sessions 
to  regulate  costs  of  prosecutions  was  transferred  to  the  Secretary 
of  SMe. 

By  the  Annual  Appropriation  Acts  since  1835  there  has  been  a 
gra/nt  of  a  gross  swm  each  year  for  charges  formerly  paid  out  of 
county  rates. 

By  29  ^  30  Vict,  c,  39,  s,  14,  when  any  sum  shall  have  been 
granted  to  Her  Majesty  by  an  Act  of  Parliament  to  defray 
expenses  for  any  specific  public  services,  it  shall  be  la/wfuXfor  her 
Majesty,  from  time  to  time,  by  her  royal  order,  u>nder  the  royal 
sign  manual,  countersigned  by  the  Treasury,  to  authorise  and 
require  the  Treasury  to  issue,  out  of  the  credits  to  be  granted  to 
to  them  on  the  Exchequer  accounts,  the  svmhs  which  may  be 
required  from  time  to  time  to  defray  such  expenses,  not  exceeding 
the  amount  of  the  sums  so  voted  or  granted. 

The  accou/nts  of  costs  of  prosecutions  in  the  county  of  Lancaster, 
after  having  been  duly  taxed  by  tJie  proper  officers,  and  paid  out 
of  the  county  rates,  were  re-taxed  by  offi^cers  of  the  Treasury, 
and  part  of  them  were  disallowed.  The  justices  of  the  county 
obtained  a  rule  nisi  for  a  Tnanda/mus  to  compel  the  Lords  of  the 
Treasury  to  pay  the  disallowed  balance  to  their  treasurer. 

Held,  that  the  Lords  of  the  Treasury  liad  no  right  to  tax  these  costs 
after  they  had  been  allowed  by  the  proper  officers ;  but  that  this 
court  had  no  jurisdiction  to  issus  a  ma/ndamus  to  compel  the 
Lords  of  the  Treasury  to  pa/y  the  balan^. 

MANISTY,  Q.C.,  had  obtained  a  rale  nisi,  cailizig  upon  the 
Lords  Commissioners  of  Her  Majesty's  Treasury  to  show 
caose  why  a  writ  brmundamus  should  not  issne  directed  to  them. 
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Bao.        commanding  them  to  issae  a  Treasary  minute  on  authority  to  the 

JJ-  paymaster  of  civil  contingencies,  or  other  proper  officer,  directing 

theTbbastjbt.  ^^^  authorising  him  to  pay,  or  cause  to  be  paid,  to  Henry  Alison^ 

the   treasurer  of  the  county  palatine   of  Lancaster,  the  sums 

^878.       specified  and  claimed  in  affidavits   upon  which  the  rule  was 

Practice--    moved. 

Chsts  of  It  appeared  from  the  affidavits  of  the  deputy  clerks  of  the  peace^ 
Proaecutums.  ^^^^  ^£g  treasurer  of  the  said  county,  that  during  the  half  year 
ending  the  31st  of  December^  1870,  the  costs  of  all  prosecutions 
in  the  said  county  were,  upon  the  charges  made  by  the  respective 
prosecutors  in  their  bills  of  costs,  duly  taxed  by  the  proper  officers 
in  the  county,  and  under  the  direction  of  the  courts  before  which 
the  respective  cases  were  tried.  Orders  of  court  in  the  usual  form 
for  the  payment  of  sums  expended  for  these  prosecutions  at 
assizes  and  (][uarter  sessions,  including  adjudications  under  the 
Criminal  Justices  and  the  Juvenile  Offenders  Acts,  were  duly  pre- 
sented to  the  county  treasurer^  who  paid  the  amounts  directed  by 
the  said  orders  out  of  the  rates  of  the  said  county.  The  accounts 
of  these  payments,  amounting  to  6747Z.  11«.  9c?.,  with  all  recepts, 
documents,  certificates,  and  vouchers,  relating  thereto,  were  trans- 
mitted to  the  Lords  of  the  Treasury  on  the  26th  of  January,  1871. 
On  the  7th  of  September,  1871,  the  sum  of  6646Z.  19«.  3d.  was 
paid  to  the  county  treasurer  by  the  Lords  of  the  Treasury ;  the 
balance  between  these  two  amounts  was  taxed  off,  and  disallowed 
by  the  Board  of  Examiners  of  Criminal  Law  Accounts;  and 
although  applications  were  made  by  the  clerks  of  the  peace,  both 
by  letter  and  in  person,  the  Lords  of  the  Treasury  refused  to 
pay  this  balance,  or  any  part  of  it,  to  the  County  Treasurer.  It 
was  stated  upon  affidavit  that  it  was  believed  the  amount  granted 
by  the  Appropriation  Act,  1870,  to  defray  the  charges  for  prosecu- 
tions formerly  paid  out  of  the  county  rates,  and  for  other  like 
charges,  had  not  been  entirely  expended,  but  the  Lords  of  the 
Treasury  had  in  their  hands  a  sufficient  amount  of  the  said  sum  to 
defray  the  balance  claimed  on  behalf  of  the  county  of  Lancaster. 

The  amounts  taxed  off  by  the  examiners  consisted  of  charges 
for  certificates  of  previous  convictions  in  cases  of  acquittal  or 
confession  of  guilt ;  of  counsels  fee  for  settling  indictment  in  a 
perjury  case,  ordered  by  Cleasby,  B. ;  of  counsers  fee  for  consul- 
tation ;  of  the  costs  of  second  indictments  not  mentioned  in  the 
calendars ;  of  the  costs  of  trials  of  prisoners  whose  names  did 
not  appear  in  the  calendars ;  and  of  travelling  and  other 
expenses  of  witnesses,  disallowed  for  various  reasons. 

The  Solicitor-General  (Jessel,  Q.  C),  Brown,  Q.  C,  and  Archie 
hold,  on  behalf  of  the  Lords  of  the  Treasury,  showed  cause. — 
This  is  a  case  in  which  a  mcmdoAnus  will  not  lie.  Where  the 
Legislature  has  constituted  the  Lords  of  the  Treasury  as  indi- 
viduals, to  be  mere  trustees  for  persons  entitled  to  money  specifi- 
cally granted,  the  Lords  of  the  Treasury  are  subject  to  the 
jurisdiction  of  the  courts,  but  in  no  case  can  a  court  of  justice 
interfere  with  ministers  of  the  Crown  acting  in  that  capacity.     If 
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a  mandcumis  could  apply  to  a  matter  of  tliis  kind,  the  manage-        Rbo. 

ment  of  the  public  funds  would  be  transferred  from  the  ministers  -^.     j^ 

of  the  Crown  to  this  Court.     First,  therefore,  this  grant  is  made  xhb  Tbbasubt. 

to  the  Lords  of  the  Treasury,  as  servants  of  the  Crown,  and  they        

are  not  subject  to  a  court  of  law  concerning  it ;  secondly,  even  ^^^ 
if  a  mcmdamus  to  the  Lords  of  the  Treasury  were  within  this  Practice^ 
Courtis  jurisdiction,  there  is  no  statutory  obligation  upon  them  to  Costs  of 
pay  the  sums  here  claimed.  The  rule  asks  to  compel  the  issue  of  a  ^<»«cu/wfw. 
Treasury  minute,  i.e.,  to  interfere  with  the  executive  management 
of  the  Treasury  Office.  [Cookbuen,  C.  J. — The  minute  is  only 
the  means  for  obtaining  payment ;  if  there  is  a  duty  to  pay,  it  is 
proper  to  ask  for  the  performance  of  a  preliminary  step.]  But 
there  is  no  duty  to  pay;  the  statutory  provision  relied  upon  is 
that  contained  in  schedule  B.  of  the  Appropriation  Act,  1871  (34 
&  35  Vict.  c.  89.)  ''  Part  7.  Civil  Services.  Class  iii.  Schedule 
of  sums  granted  to  defray  the  charges  of  the  several  Civil  Services 
herein  particularly  mentioned,  which  vrill  come  in  course  of  pay- 
ment during  the  year  ending  on  the  3l8t  of  March,  1872,  viz.  :*' 
•  .  .  .  ^^No.  2.  For  prosecution  at  assizes  and  quarter  sessions 
in  England,  formerly  paid  out  of  county  rates,  including  adjudi- 
cations under  the  Criminal  Justice  and  the  Juvenile  Offenders 
Acts,  sheriff's  expenses,  salaries  to  clerks  of  assize  and  other 
officers,  and  for  compensation  to  clerks  of  the  peace  under  the 
Criminal  Justice  Acts,  and  other  expenses  of  the  same  class, 
201,1 73Z.  This  Act  is  passed  annually  with  the  object  of  res- 
training the  servants  oi  the  Crown  from  expending  the  sums 
voted  upon  other  objects  than  those  specified,  but  does  not  impose 
any  duty  to  pay  the  whole  of  the  amounts.  Lideed,  the  amounts 
are  only  estimates  for  the  future,  and  as  appears  from  the 
preamble  to  the  Act  the  total  is  granted  to  Her  Majesty  towards 
making  good  the  supply.  The  title  is  ^^  An  Act  to  apply  a  sum 
out  of  the  consolidated  fund  to  the  service  of  the  year  ending 
31st  of  March,  1872,  and  to  appropriate  the  supplies  granted  in 
this  session  of  Parliament.'^  To  appropriate  does  not  mean  to 
set  aside  the  whole  sum  speci&ed  for  particular  payments,  but  to 
limit  its  expenditure,  or  so  much  of  it  as  is  necessary,  to  those 
payments  only.  [Cookbubn,  C.  J. — ^When  the  expenditure  is  duly 
mcurred  for  the  purpose  specified,  surely  the  Appropriation  Act 
was  intended  to  provide  thiEbt  the  expenditure  should  be  defrayed 
out  of  this  sum.]  All  that  the  Act  says  is — the  Crown  shall  not 
employ  this  sum  for  another  purpose.  It  is  not  by  this  Act,  but 
by  resolution  of  the  House  of  Commons,  that  this  money  gets  to 
the  hands  of  the  Lords  of  the  Treasury  :  (Exchequer  and  Audit 
Departments  Act,  1866  (29  &  30  Vict.  c.  39)  s.  14.)  Thirdly, 
assuming  the  Treasury  to  be  subject  to  the  jurisdiction,  and  the 
words  of  the  Act  to  create  an  oblis^ation  to  pay  the  whole  sum 
granted  to  the  objects  mentionea,  there  must  be  a  discretion 
inherent  to  the  erant  of  a  sum  in  gross,  belonging  to  the 
Ministers  of  the  Crown,  who  have  the  disposal  of  it.  Mandamus 
will  not  lie  against  a  person  upon  a  matter  concerning  which  ho 
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Rw.       may  exercise  a  discretion.     [Biackbubn,  J. — ^Not  so :  Where  a 

^  discretion  is  given  by  statute  we  can  compel  its  exercise.     Here, 

THx  Tbsasubt.  ^  ^^^  Treasury^  by  making  no  answer  to  tlie  affidavits^  refuse  to 

enter  upon  the  merits  of  the  claim^  we  must  assume  that  they 

^^-       have  plenty  of  money  to  discharge  all  claims  which  are  made 
Practice—    «pon  them.]    The  Board  of  Examiners  of  Criminal  Law  Accounts 
Costs  of     was  created  by  the  Treasury  in  the  year  1857^   and  a  salary 
Prosecutions,  j^^^g  been  annually  granted    to    the    members,    by    resolution 
of  the  House  of  Commons.      For  fifteen  years,  therefore,  the 
practice  of  taxing  these  costs  has  obtained,  and  the  estimates 
have  been  made  upon  the  results  of  the  practice ;  if  the  amounts 
claimed  by  the  counties  were  paid  in  fiill,  the  grant  in  the  Appro- 
priation Act  would  not  be  sufficient.     The  first  reported  case  of 
a  mandamus  against  the   Lords  of  the  Treasury  was  in  the 
year   1855,  in  the  matter  of   Wm.  Carmichael   Smyth   (4  A. 
&  E.  286.)     There  the  rule  for  a  ma/fida/mus  was  made  absolute, 
but  it  was  so  made  expressly  upon  the  ground  that  the  Lotds  of 
the  Treasury  had  admitted  that  the  money  for  paying  the  amount 
asked  for  was  in  their  hands,  having  been  paid  to  them  under  an 
Act  of  Parliament  for  the  use  of  Mr.  Smyth.      There  was  no 
appeal  from  such  a  decision  of  this  Court  at  that  time,  but  it 
appears  in  the  argument  of  a  later  case,  viz.,  Bex  v.  Lords  of  the 
Treasury,  Ex  pa/rte  Hand  (6  N.  &  M.  512),  that  the  decision 
would  have  been  questioned  in  a  court  of  error,  had  the  forms  of 
law  permitted.     Here  the  grounds  of  that  case  do  not  exist. 
[CocKBURN,  C.  J. — In  that  case,  as  in  this,  the  money  was  voted' 
in  other  sums.]     The  provision  then  in  force  for  regulating  pay- 
ments by  the  Treasurv  was  4  &  5  Will.  4,  c.  15,  s.  13,  which  has 
been  repealed  by  29  &  30  Vict.  c.  39,  s.  46.     Coleridge,  J.,  who 
took  part  in  the  Smyth  case,  made  some  remarks  concerning  it  in 
the  case  of  the  Baron  de  Bode  (6  Dowl.  792),  and  called  attention 
to   the  particular  facts  which  were   expressly  the   reason  for 
granting  the  rule.     He  also  calls  attention  to  three  other  cases 
reported  in  the  same  volume,  as  being  consistent  with  the  first, 
although  in  all  of  them  the  mandamus  was  not  allowed  to  issue. 
They  were  Be  Hand  (4  A.  &  E.  984)  j    Re  Smyth  (p.  976) ;  Ex 
parte  Bicketts  (p.  999.)      More  lately,  application  was  made  by 
way  of  mandamus  to  recover  an  apportionment  of  the  annuity 
granted  to  Queen  Adelaide,  the  widow  of  William   IV.;   but 
although  Lord   Campbell  is  reported  (16  Q.  B.  361)  to  have 
thought  the  application  for  a  mandamus  regular,  that  opinion 
cannot  be  taken  as  a  judicial  decision,  because  the  Attorney^ 
General  expressly  waived  all  objection  to  the  form  of  the  remedy. 
Moreover,  at  all  events,  it  is  no  authority  for  this  case,  for  Lord 
Campbell  based  his  opinion  upon  sect.  13  of  4  &  5  Will.  4,  c.  15, 
which  has  been  since  repealed.     The  last  application  of  this  kind 
for  a  mandamus  was  made  against  the  East  India  Company  to 
obtain  alleged  arrears  of  pay  :     {Ex  pa/rte  Napier ,  18  Q.B.  692). 
All  the  previous  cases  were  there  reviewed  by  Lord  Campbell,  and 
the  Court  refused  the  rule.     In^the  argument  of  Ellis  v.  Earl  Orey 
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(6  Sim.  220),  a  case  in  tlie  Exchequer,  not  reported,  Oldham  v.  Hie        R». 
Lords  Oommisaioners  of  the  Treasury,  was  mentioned,  in  which  the  ,p^  ^io'^db  gw 
assignee  of  a  pension  filed  a  bill  to  compel  the  Lords  of  the  the  TBBAsuar 
Treasury  to  pay  him  a  new  pension  which  had  been  granted  by  the        -> — 
kinff  in  lieu  of  the  assigned  pension  which  had  been  revoked.        ^^ 
Granam,  B.,  who  delivered  the  judgment  of  the  court,  said,  '^  This    Practice— 
bill  proceeds  On  the  ground  of  the  fundamental  jurisdiction  of  the      Casts  of 
court  over  the  consoHdated  fund ;  and  the  purpose  of  the  bill  is  to  ^^roseauunu. 
call  on  the  Court  to  dispose  of  the  money  which  has  been  placed 
by  Parliament  at  the  disposal  of  the  king  himself.     The  jurisdic- 
tion of  the  Court  of  Exchequer  extends  only  to  the  reacning  the 
moneys  which  come  into  the  Treasury,  while  they  are  in  transitu  ; 
but  aher  Parliament  has  disposed  of  them,  and  they  have  reached 
their  destination,  the  jurisdiction  of  the  barons  ceases ;  and  here 
the  king  alone  can  order  the  payment  of  the  money.     The  money 
is  granted  to  the  king,  his  assessors  and  assigns,  and  the  king 
himself  must  be  sued  by  petition  of  right,  if  this  money  is  to  be 
got  at.''     There  are   several  American  authorities  to  the  same 
effect,  and  they  may  be  taken  as  of  greater  weight  against  the 
jurisdiction  here  claimed  than  the  English  cases,  for  the  ministers 
in  that  country  occupy  positions  of  more  direct  and  independent 
power  than  the  heads  of  departments  here.     Brashea/r  v.  Mason 
(6  Howard's  Rep.  Sup.  Ct.  U.  S.  92)  was  a  rule  for  a  mandamvs 
to  compel  the  United  States  Secretary  of  the  Navy  to  hand  over 
arrears  of  pay  to  an  officer  of  the  Texan  navy,  alleged  to  have 
accrued  after  the  annexation  of  Texas.     Nelson,  J.,  in  delivering 
the  opinion  of  the  court,  said,  at  p.  100,  "The  Constitution  pro- 
vides that  no  money  shcdl  be  drawn  from  the  Treasury  but  in  con- 
sequence of  appropriations  made  by  law.     (Art.  1,  s.  9.)     And  it 
is  declared  by  Act  of  Congress   (Stats,  at  Large,  p.  689,   s. 
3),  that  all  moneys  appropriated  for  the  use  of  the  war  and 
navy  departments  shall  be  drawn  from  the  Treasury  by  warrants 
of  the   Secretary   of  the   Treasury,    upon    the  requisitions    of 
the    secretaries    of   these    departments,    countersigned   by   the 
second  comptroller.     And  by  the  Act  of  1817  (3  Stats,  at  Large, 
p.  367,  ss.  8,  9)  it  was  made  the  duty  of  the  comptrollers  to 
countersi^  the  warrants   only    in    cases  when  they   shall  be 
warranted  by  law.     And  all  warrants  drawn  by  the  Secretary  of 
the  Treasury  upon  the  treasurer  shall  specify  the  particular  appro- 
priations to  which  the  same  shall  be  charged ;  and  the  money  paid 
by  virtue   of  such  warrants   shall  in  conformity  therewith,  be 
charged  to  such  appropriations  in  the  books  kept  by  the  comp- 
trollers ;  and  the  sums  appropriated  for  each  branch  of  expendi- 
ture in  the  several  departments  shall  be  solely  applied  to  the 
objects  for  which  they  are  respectively  appropriated,  and  no  others: 
(2  Stats,  at  Large,  p.  535,  s.  1.)     In  the  case  of  Mrs,  Decatur  v. 
Paulding   (14    reters,  497)  it  was  held  by  this  court  that  a 
mandamus  would  not  lie  from  the  circuit  court  of  this  district  to  the 
Secretary  of  the  Navy  to  compel  him  to  pay  to  the  plaintiff  a 
sum  of  money  claimed  to  be  due  to  her  as  a  pension  under  a 
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Rw.        resolution  of  Congress.     There  was  no  question  asiio  the  amount 
Tm  Lo  ^^^'  ^  ^^^  plaintiff  was  properly  entitled  to  the  pension ;  and  it 

TBS  TsBASDBT.  ^^  uiado  to  appear  in  that  case  affirmatively  on  the  application 

that  the  pension  fund  was  ample  to  satisfy  the  claim.     The  fund 

^Hh  ^^  ^^^  under  the  control  of  the  secretary^  and  the  moneys 
Praciice^  payable  on  his  own  warrant.  Still  the  Court  refused  to  inquire 
Co$u  of  into  the  merits  of  the  claim  of  Mrs.  D.  to  the  pension^  or  to 
^^■"•**'"^'*^'  determine  whether  it  was  rightly  withheld  or  not  by  the  secretary 
on  the  ground  that  the  court  below  had  no  jurisdiction  over  the 
case^  and  therefore  the  question  was  not  properly  before  this  court 
on  the  writ  of  error.  The  Court  say  that  the  duty  required  of  the 
secretary  by  the  resolution  was  to  be  performed  by  him  as  the 
head  of  one  of  the  executive  departments  of  the  Grovemment 
in  the  ordinary  discharge  of  his  official  duties ;  that  in  general 
such  duties^  whether  imposed  by  Act  of  Congress  or  by  resolution^ 
are  not  mere  ministerial  duties ;  that  the  head  of  an  executive 
department  of  the  Government,  in  the  administration  of  the 
various  and  important  concerns  of  his  office,  is  continually 
required  to  exercise  judgment  and  discretion ;  and  that  the  court 
could  not  by  mandamus  act  directly  upon  the  officer,  and  guide 
and  control  his  judgment  and  discretion  in  matters  committed  to 
his  care  in  the  ordinary  discharge  of  his  official  duties.  The 
court  distinguished,  the  case  from  Kendall  v.  The  United  States 
(12  Peters,  524),  where  there  was  a  moindamus  to  enforce  the 
performance  of  a  mere  ministerial  act,  not  involving  on  the  part 
of  the  officer  the  exercise  of  any  judgment  or  discretion.  The 
principle  of  the  case  of  Mrs.  Decatur  is  decisive  of  the  present 
one.  The  facts  here  are  much  stronger  to  illustrate  the  incour 
venience  and  unfitness  of  the  remedy.  Besides,  the  duty  of 
inquiring  into  and  ascertaining  the  rate  of  compensation  that 
may  be  due  to  the  officers  under  the  laws  of  Congress,  no 
payment  can  be  made  unless  there  has  been  an  appropriation  for 
the  purpose.  And  if  made  it  may  have  become  ah*eady 
exhausted,  or  prior  requisitions  may  have  been  issued  sufficient 
to  exhaust  it.  The  secretary  is  obliged  to  inquire  into  the 
condition  of  the  fund,  and  the  claims  already  charged  upon  it,  in 
order  to  ascertain  if  there  is  money  Enough  to  pay  all  the  accruing 
demands,  and,  if  not  enough,  how  it  shall  be  apportioned  among 
the  parties  entitled  to  it.  These  are  important  duties,  calling  for 
the  exercise  of  judgment  and  discretion  on  the  part  of  the  officer, 
and  in  which  the  general  creditors  of  the  Government,  to  the 
payment  of  whose  demands  the  particular  fund  is  applicable,  are 
interested  as  well  as  the  Government  itself.  At  most  the  secretary 
is  but  a  trustee  of  the  fund  for  the  benefit  of  all  those  who  have 
claims  chargeable  upon  it ;  and,  like  other  trustees,  is  bound  to 
administer  it  with  a  view  to  the  rights  and  interests  of  all  con- 
cerned. It  will  not  do  to  say  that  the  result  of  the  proceeding 
by  mandamus  would  show  the  title  of  the  relator  to  his  pay,  the 
amount,  and  whether  there  were  any  moneys  in  the  Treasury 
applicable  to  the  demand ;  for  upon  this  ground,  any  creditor  of 
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the  .Qovenunent  would  be  enabled  to  enforce  his  claim  against  it^        Rao. 
Uirough  the  head  of  the  proper  department^  by  means  of  this  writ;  m     t  *'' 
and  the  proceeding  by  ma/ndamus  would  become  as  common  in  the  ^tI^y' 
enforcement  of  demands  upon  the  G-overnment  as  the  action  of        — 
assumpsit  to  enforce  like  demands  against  individuals.'^     The  first        ^^^' 
important  Act  of  Parliament  relating  to  the  payment  of  taxation    Practice-^ 
of  the  costs  of  prosecutions  was  7  Geo.  4,  c.  64^  which  provided  by      Cobu  of 
sects.  22  and  23  for  an  order  by  the  court  for  payment  of  expenses  ^^^w^oOwm. 
of  prosecutions.     By  sect.  24  the  order  for  payment  was  to  be 
made  out  by  the  ofiBlcer  upon  the  treasurer  of  the  county  '^who  is 
hereby  authorised  and  required^  upon  sight  of  every  such  order^ 
forthwith  to  pay  to  the  person  named  therein^  or  to  anyone  duly 
authorised  to  receive  the  same  on  his  or  her  behalf^  the  money  in 
such  order  mentioned^  and  shall  be  allowed  the  same  in  his 
accounts.''     By  sect.  26  the  justices  at  quarter  sessions  were  to 
make  regulations  as  to  costs  and  expenses  of  prosecutions.     Each 
county  continued  to  make  regulations  for  its  own  costs  until  1851, 
when  by  14  &  15  Vict.  c.  55,  s.  4,  the  power  of  quarter  sessions 
to  regulate  costs  was  repealed,  and  by  sect.  5,  a   Secretary  of 
State  may  make  regulations  instead. 

Mamsty,  Q.C.,  and  Gorst,  supported  the  rule. — ^No  answer 
being  made  on  behalf  of  the  Treasury  to  the  affidavits  upon 
which  the  rule  nisi  was  granted,  it  must  be  assumed  that  there 
are  funds  in  the  management  of  the  Lords  of  the  Treasury 
sufficient  to  satisfy  all  these  demands.  It  is  admitted  that  no 
remedy  except  mandcumvs  exists,  by  which  the  justices  of  counties 
can  recover  from  the  Treasury  the  balance  of  these  costs  dis- 
allowed by  the  examiners.  It  seems  that  down  to  the  year  1752 
there  existed  no  provision  for  the  costs  of  prosecutions.  In 
2  Hale's  Pleas  of  the  Crown,  282,  it  is  said,  ''  That  which  is  a 
great  defect  in  this  part  of  judicial  administration  is,  that  there 
is  no  power  to  allow  witnesses  their  charges,  whereby  many  times 
more  persons  grow  weary  of  attendance,  or  bear  their  own  charges 
therein,  to  their  great  hindrance  and  loss."  By  25  Geo.  2,  c.  36, 
the  reasonable  expenses  of  proBecution  for  any  felony  were  to  be 
allowed  to  the  prosecutor  out  of  the  county  stock,  if  he  petitioned 
the  judge  for  that  purpose ;  and  by  27  G^o.  2,  c.  3,  poor  persons, 
bound  over  to  give  evidence  were  likewise  entitled  to  be  paid  their 
charges,  as  well  without  conviction  as  with  it.  By  7  Geo.  4,  c.  64, 
the  expenses  of  prosecutions  were  to  be  regulated  by  justices  at 
quarter  sessions.  Nine  years  afterwards,  in  the  Appropriation 
Act,  1835  (5  &  6  Will.  4,  c.  80),  sect.  17,  there  is  an  allowance  of 
"  110,000i.  for  charges  hitherto  paid  out  of  county  rates  for  1835." 
This  amount  was  granted  for  the  purpose  of  discharging  by  the 
country  half  of  the  costs  incurred  by  the  several  counties.  In 
the  year  1846,  the  grant  by  the  Appropriation  Act  (9  &  10  Yict.' 
c.  116),  s.  18,  was  239,000L  for  ^' charges  formerly  paid  out  of 
county  rates."  This  was  to  the  31st  March,  1847,  and  the  grant 
was  made  to  cover  the  whole  of  the  costs  of  prosecutions 
incurred  by  the  counties.    In  1847  the  grant  for  the  remainder 
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Rj».  of  the  year  was  388,000Z. ;  tlie  grant  for  1848  was  348,000Z. ;  in 
Tm  I^^  op  18^^'  258,000Z. ;  in  1850,  240,000L ;  in  1851,  200,000?.  In  this 
trbTreasuet.  y©ar,  by  14  &  15  Vict.  c.  55,  ss,  4  and  5,  the  power  of  regulating 

the  costs  of  prosecutions  was  transferred  from  the  quarter  sessions 

^^^  to  the  Secretary  of  State,  and  lists  of  costs  were  framed  by  Sir 
Practice^  George  Grey  under  these  provisions  on  the  9th  of  February,  1858, 
Coauof  and  on  14th  February,  1863.  In  the  year  1857,  and  for  several 
Broseaoums.  pj-eyious  years,  the  amount  appropriated  for  prosecutions  at  assizes 
and  quarter  sessions  was  250,000Z.  In  the  year  1858,  the  first 
after  the  appointment  of  the  Board  of  Examiners  of  Criminal 
Costs,  the  amount  was  150,000/.;  in  1860,  100,000Z.  This 
amount  increased  in  subsequent  years,  and  other  charges  were 
included  in  the  appropriation;  the  words  in  the  Consolidated 
Fund  (Appropriation)  Act,  1870  (83  &  34  Vict.  c.  96),  Schedule  B, 
Part  7,  under  which  this  claim  is  made,  are  "  CivU  Services — 
Class  iii.  Schedule  of  sums  granted  to  defray  the  charges  of  the 
several  Civil  Services  herein  particularly  mentioned,  which  will 
come  in  course  of  payment  during  the  year  ending  on  the  31  at  of 
March,  1871 ;  viz. :".,..  '^2.  For  prosecutions  at  assizes  and 
quarter  sessions  in  England,  formerly  paid  out  of  county  rates, 
including  adjudications  under  the  Criminal  Justice  and  the 
Juvenile  OflFenders  Acts,  sheriflFs*  expenses,  salaries  to  clerks  of 
assize,  and  other  officers,  and  for  compensation  to  clerks  of  the 
peace  under  the  Criminal  Justice  Acts,  and  other  expenses  of  the 
se,me  class,  200,633Z.^'  [Cockbuen,  C.  J. — ^You  need  not  trouble 
yourselves  to  argue  ^ny  question  except  our  jurisdiction  to 
interfere.]  At,  present,  then  it  will  be  sufficient  to  show  that  this 
is  a  case  for  the  return  to  the  mcmda/mus ;  on  that  point  there  is  no 
distinction  between  this  matter  and  that  of  Smyth  (4  A.  &  E. 
286).  Although  sect.  13  of  4  &  5  Will.  4,  c.  15,  s.  13,  has  been 
repealed,  its  provisions  are  re-enacted  in  29  &  30  Vict.  c.  39,  s.  14, 
which  is,  "  When  any  sum  or  sums  of  money  shall  have  been 
granted  to  Her  Majesty  by  a  resolution  of  the  House  of  Commons, 
or  by  an  Act  of  Parliament,  to  defray  expenses  for  any  specified 
public  services,  it  shall  be  lawful  for  Her  Majesty  from  time  to 
time  by  her  Boyal  order  under  the  Boyal  sign  manual,  counter^ 
signed  by  the  Treasury,  to  authorise  and  require  the  Treasury  to 
issue,  out  of  the  credits  to  be  granted  to  them  on  the  Exchequer 
accounts  as  hereinafter  provided,  the  sums  which  may  be  required 
from  time  to  time  to  defray  such  expenses,  not  exceeding  the 
amount  of  the  sums  so  yoted  or  gnmted.'^  By  paying  some  of 
the  charges  for  those  prosecutions  the  Lords  of  the  Treasury- 
admit  that  all  necessary  preliminaries  required  by  this  Act  have 
been  completed,  and  that  they  hold  the  money  for  the  purpose  to 
which  it  is  appropriated.  By  sect.  6  of  14  &  15  Vict*  c.  55,  "  the 
amount  of  such  costs,  expenses,  or  compensation,  shall  be 
ascertained  by  the  proper  officer  of  the  court,  according  to  the 
regulations  made  under  this  Act.'' 

CocKBURN,  C.J. — If  this  case  were  one  in  which  we  in  this  court 
could   exercise  jurisdiction,  we  should   not  hesitate   to  grant  a 
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mandcumus.    Nothing  can  be  more  anomalous  and  ansatisfactory        Kbo. 
than  the  present  system  of  allowing  the  costs  of  prosecutions.         ^• 
Everyone  will  agree  that  the  expenses  of  prosecutions  ought  to  be  ^.j^  thbasurt. 

borne  by  the  public.     It  is  essential  that  these  costs  should  not        

fall  on  the  persons  who  have  suflFered  individual  injuries,  which        ^^^^- 

are  injuries  to  the  public  also ;  because  experience  shows  that  if    PracHcer-^ 

the  expense  is  to   fall   on   individuals   they  will  not  prosecute      Cosuof 

effectively.     The  old  system  was  that  the  costs  should  be  paid  ^oaecuttons, 

out  of  the  rates  upon  the  counties,  and  they  were  taxed  by  proper 

officers.     As  far  back  as  1836  this  arrangement  was  altered,  and 

it  was  settled  that  half  the  expenses  should  be  paid  out  of  the 

revenue  of  the  country,  and  in  1847  the  whole  of  the  expQuses 

were  thrown  upon  the  revenue.     The  same  system  of  tfi^ation, 

however,   still  continued,   and  the   same  officers   conducted  it 

— that  is,  the  clerks  of  the  peace  or  the  clerks  of  assize.     The 

Lords  of  the  Treasury,  however,  thought  proper  to  introduce  an 

excrescence  upon  the  law.     They  have  taken  upon  themselves  for 

the  last  fourteen  years  to  review  the  taxation  by   the  proper 

officers.     I  am  far  from  saying  that  the  taxation  of  costs  ought 

not  to  be  vigorously  controlled.     It  would  be  a  monstrous  abuse 

if  prosecutors  were  allowed  by  taxing  officers  to  extort  from  the 

public  purse  money  not  properly  expended;  but  it  is   a  very 

different  thing  indeed  to  say  that,  instead  of  taxing  on  the  spot, 

where  all  the  circumstances  attending  the  prosecution  are  known, 

and  after  the  matter  had   been   properly   investigated  by  the 

proper  officers,  two  gentlemen  sitting  in  London  should,  by  the 

sole  authority  of  the  Treasury,  review  the  taxation  and  strike  off 

whatever,  in  the  exercise  of  their  discretion,  they  should  think  fit 

to  disallow.     I  am  at  a  loss  to  conceive  what  is  their  supposed 

authority  to  tax  and  disallow  bills  already  properly  allowed.     The 

monstrous  inconvenience  of  such  a  course  is  palpable.     Such 

gentleman  are  naturally,  in  order  to  show  the  usefulness  of  their 

office,   disposed,   whenever  they  have  opportunity,  to  disallow 

items.     But  they  cannot  have  the  same  means  of  forming  a 

proper  judgment  as  those  who  taxed  the  bills  on  the  spot,  and 

who    are    acquainted  with    all    the    circumstances.     It    seems 

monstrous  ana  anomalous  that  when  the  court  before  which  the 

criminal  actions  have  been  prosecuted  think  it  necessary,  for  the 

due  administration  of  justice,  to  order  particular  expenses  to  be 

paid,  that  then  two  gentlemen  sitting  in  London  should  over-ride 

the  authority  of  the  court.    It  is,  however,  quite  another  thing  to 

say  that  this  court  has  jurisdiction  to  interfere  with  it,  and  it  is 

not  because  it  may  be  an  unsatis£Eu;tory  state  of  things  that, 

therefore^  there  is  any  remedy  except  by  petition  to  the  Queen  or 

to  Parliament.     We  must  start  with  this  unquestionable  principle, 

that  where  a  duty  has  not  been  performed  by  the  Crown,  this 

court  cannot  affect  to  have  any  power  to  command  the  Crown  to 

do  it.     The  thing  is  out  of  the  question.    We  are  the  court  of 

the  Sovereign,  and  have  no  power  to  command  the  Crown.    And 

where  persons  are  acting  as  servants  to  the  Crown  they  mi^y  be 
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Rbo.       amenable  to  the  Crown,  whose  servants  they  are,  but  not  to  ns  in 

.^'         the  exercise  of  our  prerogative  jurisdiction.    Therefore  the  ques- 

THB  Tbbasdbt,  tion  comes  to  this — whether  the  Lords  of  the  TpecMSuir,  when  this 

money  gets  into  their  hands,  receive  it,  and  are  bound  to  apply  it, 

^^^  as  the  servants  of  the  Grown.  Now  there  can  be  no  doubt  that 
Practice^  ^^  must  look  upou  them  as  the  servants  of  the  Crown.  The 
Costs  of  money  is  voted  bv  Parliament  to  the  Crown.  It  is  true  that  the 
Prosecutions,  money  is  appropriated  to  a  specific  purpose,  and  it  can  be  applied 
to  no  other.  It  is  also  true  that  the  particular  mode  of  obtaining 
the  money  is  prescribed  by  statute.  But  when  the  money  is  paid 
to  the  Treasury  it  is  paid  to  them  as  the  servants  of  the  Crown ; 
and  though,  according  to  the  Appropriation  Act,  they  are  bound 
to  apply  the  money — ^upon  proper  vouchers  being  produced — to 
the  payment  of  these  costs,  and  had  no  authority  to  retax  the 
costs,  still  I  cannot  see  any  duty  on  them  to  do  what,  no  doubt, 
they  ought  to  have  done,  except  as  servants  of  the  Crown,  in 
which  capacity  alone  they  received  the  money.  Though,  there- 
fore, I  think  they  have  made  a  great  mistake,  and  though  I  think 
the  present  state  of  things  extremely  anomalous  and  unsatis- 
factory, I  regret  to  say  that,  according  to  the  true  principle  on 
which  this  court's  prerogative  jurisdiction  is  and  ever  has  been 
and  ought  to  be  administered,  I  do  not  see  how  we  can  issue  the 
writ  of  mandamiLS.  The  duty  of  the  Treasury  is  a  duty  they  owe 
to  Parliament  and  the  Crown,  and  we  cannot  enforce  it  in  any 
leml  proceeding. 

Blackburn,  J. — I  have  come  to  the  same  conclusion.  If  we  had 
power  to  grant  the  writ,  I  think  it  would  be  right  to  issue  it,  as 
the  Treasury  have  undoubtedly  made  a  mistake.  The  House  of 
•  Commons  have  the  exclusive  control  over  the  public  purse.  The 
House  of  Lords  is  practically  without  authon^  in  such  matter. 
Now,  so  long  as  any  provision  of  the  House  of  Commons  is,  so  to 
speak,  in  fieri,  it  cannot  be  brought  into  this  court ;  but  where  the 
money  is  once  granted,  the  matter  is  then  a  bygone  thing :  it  has 
become  an  Act  of  the  Legislature,  and  we  must  construe  it.  The 
Appropriation  Act  of  1871  regulates  what  is  to  be  done,  and  can 
be  altered  only  by  the  King,  Lords,  and  Commons.  The 
Commons  have  by  that  Act  power  to  vote  nothing  but  what  was 
heretofore  payable  out  of  the  county  rates.  Now,  what  does  that 
mean  ?  Notwithstanding  the  contention  of  the  Solicitor-General, 
my  view  is  still  unshaken  that  the  meaning  is  this,  viz.,  that  when 
once  these  sums  have  been  duly  taxed  by  the  proper  officer  the 
county  is  bound  to  pay  them.  The  officers  may  have  been  liberal, 
or  they  may  have  been  stingy,  but  the  county  is  bound  to  pay 
what  they  have  allowed.  Then  the  eflfect  of  the  Appropriation 
Act  was  to  indemnify  the  county  against  expenses,  whtfeh  they  are 
still  bound  to  pay,  but  which  they  would  not  be  recouped,  but  for 
this  Act.  The  meaning,  then,  is,  the  money  should  be  applied  to 
pay  those  costs  which  the  counties  have  been  obliged  to  pay. 
What  was  done,  in  fact,  was  this,  though  a  particular  bill  had  been 
duly  incurred  and  taxed  on  the  existing  law,  and  consequently  ike 
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couniy  was  bonnd  to  pay  it,  tlie  Treasury  have  assumed  to  advise        Rw. 
Her  Majestv  not  to  appropriate  money  to  pay  back  this  supi  to  the  ,j^  Lo^Dg  op 
county.     Now  that  seems  to  me  very  bad  advice,  being  in  eflFeot  theTbkasdrt. 

advice  to  disregard  an  Act  of  Parliament.    There  is  a  difference,        

however,  between  bad  advice  and  malicious  advice.  Here,  no  ^^^^* 
doubt,  the  advice  was  honest,  though  no  intelligible  ground  has  Practice^ 
been  shown  for  it,  but  it  was  advice  that  ought  not  to  have  been  Costs  of 
given,  and  ought  not  to  have  been  followed.  Had  there  been  a  ProseautonM. 
statutory  obligation  upon  the  Treasury,  I  think  we  ought  to  have 
granted  a  mandamus,  for  I  think  that  the  treasurer  of  the  county 
rate,  who  has  been  obliged  to  pay  the  sum  originally  allowed,  has 
a  clear  pecuniary  interest,  and  is,  therefore,  entitled  to  say  that  he 
is  grieved  by  this  conduct  of  the  Treasury,  and  is  the  proper 
person  to  promote  proceedings  in  this  court.  But  it  is  a  general 
principle  of  all  law  that  where  there  is  an  obligation  upon  a  prin- 
cipal it  cannot  be  enforced  against  the  servant.  Mandamus  will 
not  lie  against  a  servant  of  a  railway  company,  because  the  com- 
pany which  employ  him  have  failed  to  fulfil  some  duty.  There  is 
also  the  familiar  case  of  surveyors  of  highways,  where,  though  the 
parish  cannot  be  made  liable,  neither  can  they.  The  law  does  not 
employ  a  mundamus  to  enforce  a  duty  of  the  Queen,  and  where 
her  servants  are  merely  authorised  by  her,  we  cannot  enforce  such 
an  obligation.  Such  is  the  rule  of  all  the  cases  from  the  time  of 
the  cfise  of  the  Post  Office,  in  Lord  Holt's  time,  where  he  differed 
himself,  but  where  it  was  held  that  the  Postmaster-General  was 
not  liable  for  non-delivery  of  letters  by  a  carrier.  So  also  it  has 
been  held  that  the  party  aggrieved  could  not  sue  the  Queen  or  the 
captain  of  a  man-of-war  for  running  down  another  vessel.  Where 
the  wrong-doer  is  the  servant  of  the  Queen,  and  the  duty  is  to  her 
and  to  the  House  of  Commons,  and  nothing  more,  then  a  munda^ 
mus  to  enforce  that  duty  cannot  go.  But  wherever  the  duty  is 
imposed  hj  Act  of  Parliament,  I  must  disclaim  the  doctrine  of  the 
Solicitor-General  that  any  person,  however  high  his  station,  is  not 
amenable  to  the  jurisdiction  of  this  court.  That  is,  wherever 
there  is  a  duty  to  third  persons,  but  I  cannot  find  that  such  is  the 
case  here.  No  doubt  in  SmytVs  case  it  appears  that  Lord 
Campbell,  then  Attorney-General,  advised  the  Urownto  yield,  and 
in  the  case  of  Beg.  v.  Lards  of  Treasury  (16  Q.  B.  357) ,  he  thought 
the  13th  section  of  3  <b  4  Will.  4,  c.  15,  cast  a  specific  duty  on  the 
Crown.  But  that  oase  is,  perhaps,  doubtful,  and,  at  aU  events, 
that  statute  is  now  repealed.  Mr.  Gorst  argued  with  great 
ingenuity  that  the  statutes  noW  in  force  impose  a  statutory  duty 
upon  the  Treasury  to  the  public;  yet  I  was  unable  to  see,  in 
following  him  through  the  several  sections,  but  that  the  money  is 
granted  to  the  Queen,  and  there  is  nothing  to  show  that  the  Lords 
of  the  Treasury  are  more  amenable  to  third  parties  than  servants 
with  money  placed  in  their  hands  to  pay  weekly  bills,  or  with  a 
credit  at  a  banker's,  who  clearly  cannot  be  proceeded  against  for 
not  applying  it  as  directed.  On  that  ground  only,  therefore,  I 
think  we  cannot  let  this  mandamus  go. 
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R«j.  Mellob^  J. — I  am  of  the  same  opinion.     The  recent  Acts  of 

Thb  L0BD8  OF  P^'^li*™®^*  have  made  no  change  in  the  relation  of  ministers  to 
THB  Trbasdbt.  the  Crown,  though  the  jealousy  of  Parliament  has  defined  the 

conditions  within  which  they  are  to  act  and  exercises  an  indirect 

1878.  authority  over  them.  Still  it  is  a  clear  principle  that  we  cannot 
Practice-'  make  them  perform  a  duty  which  they  owe  to  the  Crown.  But  I 
Costs  of  entertain  no  doubt  whatever  that  the  money  really  belongs  to 
Prosecutions,  ^j^^  counties.  I  remember  when  the  first  remission  was  intro- 
duced by  Sir  Robert  Peel  as  a  set-off  to  the  landed  interest. 
First,  the  scale  was  settled  by  a  justice,  with  consent  of  a  judge 
of  assize ;  afterwards  the  justices  had  power  to  settle  the  scale  of 
costs,  and  a  competent  person  was  sent  round  to  look  after  the 
taxation  in  the  interests  of  the  public.  ^  But  now,  when  the  costs 
are  taxed,  there  is  an  obligation  on  the  county  to  pay  them  which 
they  cannot  resist.  There  is  no  power  by  law  to  review  that 
taxation  when  once  made.  The  extent  of  the  authority  of  the 
Treasury  is  to  require  proper  vouchers  that  the  money  so  taxed 
has  been  in  fact  paid.  They  have  got  money  from  Parliament  for 
the  specific  purpose  of  defraying  these  expenses.  The  true  con- 
struction of  the  Act  is,  that  the  funds  rated  are  appropriated  to 
the  payment  of  these  sums  so  far  as  they  go ;  and  I  am,  there- 
fore, entirely  of  opinion  that  the  Treasury  have  misunderstood 
its  duty  in  altering  the  quantum ;  but  for  the  reasons  already 
stated,  I  think  we  cannot  grant  a  mandamus. 

Lush,  J. — I  am  of  the  same  opinion.  The  applicants  have 
failed  to  make  out  any  duty  between  the  Treasury  and  themselves. 
The  Treasury  is  not  accountable  to  this  Court,  and  there  is 
nothing  in  the  Act  to  make  them  so.  I  think,  nevertheless, 
their  practice  of  retaxing  and  reducing  the  sums  allowed  is  a 
violation  of  the  Act  of  Parliament.  Before  1865,  I  should  have 
had  greater  difficulty  in  saying  what  the  meaning  of  the  Appro- 
priation Act  was,  whether  of  the  whole  or  of  part  of  the  sum 
allowed ;  but  the  words  of  those  Acts  have  been  altered  since 
then,  I  presume  intentionally. 

CocKBUEN,  C.J. — I  may  add  that  there  could  be  no  objection  to 
sending  officers  by  the  l^easury  to  assist  in  and  control  the  first 
taxation  of  costs,  as  was  done  when  the  system  of  regulation 
by  the  Secretary  of  State  commenced.  Or  steps  might  be  taken 
to  secure  more  consistent  taxation  throughout  the  country  by 
means  of  more  definite  regulations.  When,  however,  the  tax- 
ation has  been  completed  by  proper  officers,  the  Treasury  can 
have  no  right  to  tax  the  costs  again. 

Rule  discha/rged. 

Attorneys  for  applicants,  Ridsdale,  Oraddoch,  and  Ridsdale,  for 
Bwrchall,  Wilson,  and  Eulton,  Preston. 

Attorney  for  defendants^  The  SolicUoT  to  the  Trea^swry. 
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COXJET  OP  COMMON  PLEAS. 

Jwns  19, 1872. 

(Before  Wii*lb8,  J.,  Btubs,  J.,  and  Keating,  J.) 

Peogi  t.  Ouabdians  of  the  Lampbtbb  Union. 

Oriminal  limatic — Maintencmce  hy  giLCurdicma — Order  of  justices-^ 

3^4  Vict.  c.  54,  88,  1  and  2. 

The  8^4  Vict,  c,  54,  88,  I  and  2,  enacte  that  if  amy  person  im~ 
prieoned  in  cmy  prison  shall  appear  to  be  insane,  it  shall  be 
lawful  for  one  of  Her  Majesty* s  principal  Secreta/ries  of  SUUe 
to  direct  such  person  to  be  removed  to  a  county  lunatic  asylum, 
ro  other  proper  receptacle  for  insane  persons,  wntil  such  'person 
ha>8  become  of  sound  mind,  and  has  been  certified  to  be  so  by  two 
physicians  or  s^irgeons. 

Sect,  2  ena/its  that  it  shall  be  lawful  for  two  justices  of  the  peace 
to  inquire  into  the  place  of  last  legal  settlement  of  such  vnsa/ne 
person,  and  if  it  does  not  appea/r  that  he  or  she  is  possessed  of 
any  property  which  can  be  applied  to  his  or  her  maintenance, 
they  may  direct  the  board  of  gua/rdians  to  pay  all  reasonable 
charges  for  the  weeMy  maintenance  of  such  lunatic. 

The  defmda/ats  had  paid  from'  the  year  1855,  a  weekly  sum  ofX&s, 
to  the  plaintiff  for  the  maintenance  of  a  criminal  lunatic. 

On  the  19th  of  October,  1869,  the  defenda/nts  wrote  to  the  plaintiff 
to  say  that  they  in  future  should  pay  no  more  than  lis.  Id.  a 
week  for  the  ca/re  of  the  lunatic.  The  plaintiff  continued  to  keep 
the  lunatic,  a/nd  on  the  defenda/nts  still  refusing  to  pay  more 
than  lis.  Id,  per  week,  brought  his  action  to  recover  the  differ- 
ent. There  was  no  evidence  to  prove  that  the  plaintiff  had 
ever  procured  a  justices*  order  to  be  made  on  the  gua/rdians 
tmder  the  2nd  section  ofS^4  Vict,  c,  54. 

Held  that  it  was  competent  for  the  guardiams  to  agree  to  pay  for 
the  maintenan-ce  of  the  Iv/natic  unthaut  a/n  order  of  justices  ;  that 
as  the  plaintiff  could  not  get  rid  of  the  lunatic  without  an  vrder 
of  the  Secretary  of  State,  the  defendants  could  not  determine  the 
contract  by  a  notice  refusing  to  pay  ;  also  that  the  Court  would 
infer  from  the  fact  of  the  gua/rdians  hamng  paid  16«.  a  week 
for  fifteen  years,  that  they  had  agreed  to  pay  16s,  a  week  as  long 
as  the  lunatic  remained  in  the  asylum, 

THE  declaration  stated  that  the  plaintiff  sned  the  defendants 
for  money  payable  by  the  defendants  to  the  plaintiff  for 
care,  board,  lodging,  attendance,  and  maintenance  bestowed  and 
VOL.  zn.  u 
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V. 

QUABBUNS 


Union. 

1872. 

Criminai 
Lunatic, 


supplied  by  the  plaintiff  to  Mary  Hoffhes^  a  criminal  lunatic^  at 
Q,  the  request  of  tne  defendants^  concluding  with  the  ordinary 
money  counts. 

The  defendants  pleaded:  First,  never  indebted;  thirdly, 
payable  into  Court  of  21Z.  12«. 

Issue  joined. 

The  action  was  brought  by  the  keeper  of  the  Briton  Ferry 
private  lunatic  asylum  for  the  main);enance  of  one  Mary  Hughes, 
a  criminal  lunatic,  from  the  24th  of  Debember,  1870,  to  the  24th 
December,  1871, 

In  the  yeiar  1848  the  lunatic  was  indicted  at  the  Carmarthen 
Assizes  for  the  murder  of  her  three  children,  and  being  found 
insane,  she  was  ordered  to  be  kept  in  safe  custody  during  Her 
Majesty's  pleasure.  She  was  accordingly  removed  to  the  Devizes 
Lunatic  Asylum,  where  she  remained  for  several  years. 

In  or  about  the  year  1855  she  was  removed,  by  order  of  the 
Secretary  of  State,  to  the  private  lunatic  asylum  at  Briton  Ferry, 
where  the  guardians  of  the  Lampeter  Union  duly  paid  for  her 
maintenance. 

In  the  year  1865  an  asylum  for  the  counties  of  Cardigan^ 
Carmarthen,  and  Pembroke  was  opened  at  Carmarthen,  and  all 
lunatics  belonging  to  the  Lampeter  Union  confined  in  various 
mrivate  asylums  were  removed  to  the  county  asylum,  but  Mary 
Hughes,  being  a  criminal  lunatic,  was  unable  to  be  removed 
without  a  warrant  from  the  Secretary  of  State,  which,  however, 
not  being  obtained,  she  remained  as  before  an  inmate  of  the 
Briton  Ferrv  Lunatic  Asylum.  The  plaintiff  had  always  charged 
16«.  a  week  for  the  keep*  of  Mary  Hughes,  which  sum  the 
guardians  had  paid,  but  in  October,  1869,  they  wrote  the  following 
letter  to  the  plaint^: 

"Lampeter  Union,  Lampeter,  19th  October,  1869. 
"  Be  Mary  Hughes,  a  lunatic. 
''  Dear  Sir^ — I  am  directed  by  the  guardians  of  the  poor  of  this 
union  to  inform  you  that  after  this  date  they  will  not  pay  you  for 
the  care  and  maintenance  of  this  lunatic  a  higher  amount  than 
they  pay  for  the  care  and  maintenance  of  lunatics  at  the  joint 
counties  asylum  at  Carmarthen,  which  is  at  present  11«.  Id,  per 
week. — ^Yours  truly, 

"  D.  Llotd. 
"  Charles  Pegge,  Esq.,  Yemen  House,  Briton  Ferry.'' 

To  this  letter  Mr.  Pegge  wrote  to  say  that  he  could  not  keep 
her  for  so  small  a  sum,  but  took  no  further  steps  in  the  matter, 
and  in  January  sent  in  a  claim  for  16^.  a  week,  but  the  guardians 
only  sent  him  a  cheque  for  II9.  Id,  per  week,  and  on  the  18th  of 
February,  1870,  wrote  the  following  letter : 

''Lampeter  Union,  Lampeter,  18th  February,  1870. 
''Dear  Sir, — [  am  directed  by  the  guardians  of  this  union  to 
inform  you  that  they  have  been  advised  to  resist  the  payment  to 
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jOTx  of  any  cheqaea  for  the  care  and  maintenance  of  Mary  Hughes^       Fmos 
a  lunatic^  beyond  the  amount  remitted  by  me  to  you.  the  same  ^       ^* 
bemg  m  the  opmion  of  the  guardians  a  fair  and  reasonable  xhk  LAXPRaa 
allowanoe.     The  guardians  are  prepared  to  defend  any  action  or      Uiaoir. 
other  proceeding  you  may  bring  against  them  for  the  recovery 
of  the  balance  chdmed  by  you. — ^Yours  truly, 

"  D.  Lloyd. 
"  Charles  Pegge,  Esq.,  Vernon  House,  Burton  Ferry,  Neath." 

The  plaintiff  therefore  brought  this  action  for  the  keep  of  the 
lunatic  from  the  24th  of  December,  1870,  to  the  24th  of  December, 
1871,  when  the  defendants  paid  into  Court  211.  12«.,  being  at  the 
rate  of  ll^.  Id.  per  week  from  the  24th  of  March,  1871,  to  the 
24th  of  December,  1871.  At  the  trial  before  Bramwell,  B.,  and 
a  common  jury  at  the  last  Bristol  spring  assizes  it  was  contended 
for  the  defendants  that  the  plaintiff  ought  to  have  obtained  an 
order  of  justices  under  2  &  3  Yict.  c.  54,  ss.  1  and  2. (a) 

(a)  Sect  1.  If  any  person  while  imprisoned  in  any  prison  or  other  place  of  oonfine- 
ment,  nnder  any  sentence  of  death,  truisportation,  or  imprisonment,  or  nnder  a  oharg* 
of  any  offence,  or  for  not  finding  bail  for  good  behaviour,  or  to  keep  the  peace,  or  to 
answer  a  criminal  charge,  or  in  conseqnence  of  any  summary  conviction  or  order  by 
any  justice  or  justices  of  the  peace  or  under  any  other  than  civil  process,  shall  appear 
to  be  insane,  it  shall  be  lawful  for  any  two  justices  of  the  peace  of  the  county,  city, 
borough,  or  place  where  such  person  is  imprisoned,  to  inquire,  with  the  aid  of  two 
physicians  or  surgeons,  as  to  the  insanity  of  such  persons,  and  if  it  shall  be  duly  certi- 
fied by  such  justices  and  such  physician  or  surgeons  that  such  person  is  insane,  it 
shall  be  lawful  for  one  of  Her  Majesty's  principal  Secretaries  of  State,  upon  receipt 
of  such  certificate,  to  direct  by  warrant  under  his  hand  that  such  person  shall  be 
removed  to  such  county  lunatic  asylum  or  other  proper  receptacle  for  insane  persons, 
as  the  said  Secretary  of  State  may  judge  proper  and  appoint ;  and  every  person  bo 
removed  under  this,  or  already  removed,  or  in  custody  under  any  former  order  relating 
to  insane  prisoners  shall  remain  nnder  confinement  in  such  county  asylum,  or  other 
proper  receptacle  as  aforesaid,  or  in  any  other  county  lunatic  asylum,  or  other  proper 
receptacle  to  which  such  person  may  be  removed,  or  may  have  been  already  removed,  or 
in  which  he  may  be  in  custody  by  virtue  of  any  like  order,  until  it  shall  be  duly  certified 
to  one  of  Her  Majesty's  principal  Secretaries  of  State,  by  two  physicians  or  surgeons^ 
that  such  person  has  become  of  sound  mind,  whereupon  the  said  Secretary  of  State  is 
hereby  authorised,  if  such  person  shall  still  remain  subject  to  be  continued  in  custody, 
to  issue  his  warrant  to  the  keeper,  or  other  persons  having  the  care  of  any  such 
asylum  or  receptacle  as  aforesaid,  directing  that  such  person  shall  be  moved  back  from 
thence  to  the  prison,  or  other  place  of  confinement,  from  whence  he  or  she  shall  bo 
taken,  or  if  the  period  of  imprisonment  or  custody  of  such  person  shall  have  expired, 
that  he  or  she  shall  be  discharged. 

Sect.  2.  That  in  all  such  cases  as  aforesaid,  unless  one  of  Her  Majesty's  princi- 
pal Secretaries  of  State  shall  otherwise  direct,  it  shall  be  lawful  for  such  two 
justices,  or  any  other  two  justices  of  the  peace  of  the  county,  city,  borough,  or  place 
where  such  person  is  imprisoned,  to  inquire  into,  and  ascertain  by  the  best  evidence 
or  information  that  can  be  obtained  under  the  circumstances,  of  the  personal  legal 
disability  of  such  insane  person,  the  place  of  the  last  legal  settlement,  and  the  pecu- 
niary circumstances  of  such  person,  and  if  it  shall  not  appear  that  he  or  she  is 
possessed  of  suflScient  property  which  can  be  applied  to  his  or  her  maintenance,  it 
shall  be  lawful  for  such  two  justices,  by  order  under  their  hands,  to  direct  the  over- 
seers of  the  parish  where  they  adjudge  him  or  her  to  be  lawfully  settle,  or  in  case 
such  parish  shall  be  comprised  in  a  union  declared  by  the  Poor  Law  Commissioners, 
or  shall  be  imder  the  management  of  a  board  of  guardians,  established  by  the  Poor 
Law  Oommissioners,  then  the  guardians  of  such  union,  or  of  such  parish  (as  the  case 
may  be),  to  pay  on  behalf  of  such  parish,  in  the  case  of  any  person  removing  under 
this  Act,  all  reasonable  charges  for  mquiring  into  such  person's  insanity,  and  for  con- 
veying him  or  her  to  such  county  lunatic  asylum  or  receptacle  for  insane  persons,  and 
to*  pay  such  weekly  sum  as  they  or  any  two  justices  diall,  by  writing  under  their 
hands,  from  time  to  time  direct  for  his  or  her  maintenance  in  the  asylum  or  receptacle 

U  2 


292 


CRIMINAL  LAW  CASES. 


1872. 

Criminal 
Lunatic 


Pbqoe  It  was  proved  that  at  the  time  that  Mary  Hughes  was  sent  to  the 

^'  Briton  Ferry  Lunatic  Aylum  the  guardians  wrote  to  the  owner  of 

tbeLampbteb  ^3  asylum  stating  that  they  would  pay  16^.  a  week  so  long  as 

Union.       Mary  Hughes  remained  in  hiis  custody. 

A  verdict  was  found  for  the  defendants,  leave  being  reserved 
to  the  plaintiff  to  move  to  set  it  aside  and  enter  a  verdict  for  the 
sum  of  9Z.  4«.  \d.  beyond  the  amount  paid  into  Court,  on  the 
ground  that  the  facts  disclosed  ample  evidence  of  a  contract  by 
the  defendants  to  pay  a  reasonable  sum  to  the  plaintiff  for  the 
maintenance  of  the  lunatic  until  she  was  legally  discharged  from 
his  custody,  and  in  the  meantime  the  judgment  should  be  stayed. 
The  Court  were  to  be  allowed  to  draw  inferences  of  fact.  A  rule 
having  been  obtained, 

Kingdon,  Q.C.,  and  Kinglake  showed  cause. — The  sum  of  IBs. 
a  week  was  paid  until  it  was  discovered  that  the  cost  of  lunatics 
in  the  joint  counties  asylum  was  only  lis.  Id,  per  week,  and  after 
the  guardians  found  out  that  fact,  it  became  their  duty  to  pay  no 
more  for  this  lunatic.  Whatever  contract  there  was  between  the 
parties  was  determined  by  the  guardians^  letter  of  the  19  th  of 
October,  giving  the  plaintiff  notice  that  they  would  not  pay  more 
than  llir.  Id,  The  plaintiff  ought  to  have  obtained  an  order  of 
justices  to  inquire  and  determine  what  sum  shall  be  paid  by  the 
guardians  under  the  provisions  of  the  3  &  4  Yict.  c.  54,  s.  2,  and 
if  he  has  not  done  that  he  must  accept  the  offer  of  the  board  of 
guardians.  [Willes,  J. — The  guardians  are  liable  for  the  main- 
tenance of  the  lunatic ;  it  is  only  a  question  of  how  much  they 
are  to  pay.  The  plaintiff  cannot  get  rid  of  his  charge,  being  a 
criminal  lunatic]  The  plaintiff  never  dared  to  say  that  an  order 
of  justices  had  ever  been  made.  [Keating,  J. — Suppose  the 
guardians  agreed  with  the  plaintiff  to  waive  the  order  of  justices?] 
The  guardians  may  waive  the  order,  and  the  case  is  reduced  to  a 
question  of  contract  determinable  by  either  party.  Otherwise  we 
shall  have  a  contract  existing  between  the  parties,  to  bind  them 
through  all  time.     There  clearly  not  having  been  an  order  made, 

in  which  he  or  she  ehall  be  confined ;  and  in  the  case  of  any  person  removed  tinder 
any  further  Act  relating  to  insane  prisoners,  to  pay  snch  weekly  sums  as  they  or  any 
two  snoh  justices  as  aforesaid,  shall,  by  writing  under  their  hands,  from  time  to  time 
direct  for  his  or  her  maintenance  in  the  asylum  or  receptacle  in  which  he  or  she  is 
confined ;  and  when  the  place  of  settlement  cannot  be  ascertained,  such  order  shall  be 
made  upon  the  treasurer  of  the  county,  city,  borough,  or  place  where  such  person 
shall  have  been  imprisoned ;  but  if  it  shall  appear  upon  inquiry  to  the  said,  or  any 
other  two  justices  of  the  county,  city,  borough,  or  place  where  such  person  is  im- 
prisoned that  auy  such  person  is  possessed  of  property,  such  property  shall  be  applied 
for  or  towards  the  expenses  incurred,  or  to  be. hereafter  incurred  on  his  or  her 
behalf,  and  they  shall  from  time  to  time,  by  order  under  their  hands,  direct  the  over- 
seers of  any  parish  wheresoever  any  money,  goods,  chattels,  land,  or  tenements,  of 
such  person  shall  be,  to  seize  so  much  of  the  said  money,  or  to  seize  and  sell  so  much 
of  the  said  goods  and  chattels,  or  receive  so  much  of  the  annual  rent  of  the  lands  or 
tenements  of  such  person  as  may  be  necessary  to  pay  the  charges,  if  any,  of  inquiring 
into  such  person's  insanity  and  of  removal,  and  idso  the  charges  of  maintenance, 
clothing,  medicine,  and  care  of  any  such  insane  person,  accounting  for  the  same  at  the 
next  special  petty  sessions  of  the  division,  city,  or  borough,  in  which  such  order  shall 
have  been  made,  such  charges  having  been  first  proved  to  the  satisfaction  of  such 
justices,  and  the  amount  thereof  being  set  forth  in  such  order. 
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we  onght  not  to  act  as  if  there  had  been  one  :  {The  Bradford       Pisoob 
Union  v.  The  Olerh  of  the  Peace  for  the  County  of  Wiltshire,  L.  Rep.  ^       ^- 
3  Q.  B,  604.)      Although  in  all  cases  within  the  scope  of  this  ^^  Lamfetkb 
authority,  a  contract  of  the  guardians  binds  them  without  being       Union. 
under  seal,  yet  this  was  not  a  contract  which  they  had  power  to        *7ir 

make  :  (Chitty  on  Contracts,  last  edit.,  p.  265,  and  eases  there         ! 

cited ;  Nicholson  v.  The  Oua/rdians  of  the  Bradjield  Union,  L.  Rep.      Criminal 
1  Q.  B.  620.)     We  do  not  contend  that  16s.' is  an  unreasonable      ^^f^^ 
sum  to  pay,  but  that  the  plaintiff  is  entitled  to  no  more  than 
lis.  Id.  per  week. 

J3".  James,  Q.C.  {Finder  with  him)  were  not  called  upon. 

WiLLBS,  J. — ^This  case  turns  on  the  construction  of  3  &  4 
Will.  4,  c.  34,  and  the  course  taken  by  the  guardians  under  that 
Act.  The  case  turns  on  the  statute,  because  by  it  any  person  in 
the  position  of  the  lunatic  may  be  dealt  with  and  sent  to  a  lunatic 
asylum  under  the  order  of  the  Home  Secretary.  It  occasionally 
happens  that  a  person  in  a  good  condition  of  life  commits  an 
oflFence,  and  being  adjudged  by  the  verdict  of  a  jury  to  be  a 
lunatic,  is  sent  to  a  public  lunatic  asylum,  thereby  throwing  the 
cost  of  maintenance  upon  the  union,  when  the  friends  of  the 
lunatic  would  rather  pay  a  small  sum  and  have  the  advantage  of 
the  treatment  of  a  private  lunatic  asylum.  In  any  case  of  the 
kind  two  questions  arise,  whether  the  lunatic  should'  be  sent  to  a 
private  or  public  asylum.  It  becomes  necessary,  when  persons 
are  sent  to  a  private  >asylum,  to  provide  for  the  mode  of 
their  maintenance,  and  that  is  provided  by  the  second  and 
following  sections,  and  the  justices  are  given  power,  where 
the  lunatic  is  possessed  of  property  and  is  a  person  of  means,  to 
issue  their  warrant  to  the  overseers  to  seize  the  money  or  sell  the 
goods  and  receive  the  rents  of  the  lunatic  for  the  purpose  of 
paying  the  expenses  of  the  lunatic^s  keep ;  but  in  the  case  of  a 
pauper  lunatic,  the  justices  are  to  make  an  order  upon  the 
guardians  of  the  union  to  pay  such  weekly  sum  for  the  main- 
tenance of  such  person  as  they  shall  by  writing  under  their  hands 
direct.  I  need  hardly  say  that  if  the  owner  of  a  private  asylum 
accepts  the  care  of  a  criminal  lunatic  under  the  order  of  the 
Secretary  of  State,  he  is  bound  to  keep  him ;  but  there  seems 
nothing  in  the  statute  obligatory  to  keep  him  in  the  first  instance. 
That,  however,  it  is  not  necessary  for  us  to  decide  here ;  it  is  only 
necessary  to  state  that  once  having  accepted  such  care,  nothing 
would  entitle  the  keeper  to  transfer  the  lunatic  except  the 
warrant  of  the  Secretary  of  State  to  remove  the  lunatic  from  his 
custody.  The  plaintiff  here  was,  therefore,  obliged  to  continue 
to  keep  Hughes  until  he  received  an  order  for  her  removal.  We 
are,  by  the  leave  reserved  at  the  trial,  allowed  to  draw  inferences 
of  fact,  and  I  draw  the  inference  that  the  plaintiff  was  main- 
taining the  lunatic  on  behalf  and  at  the  request  of  the  guardians 
of  the  Lampeter  union.  The  2nd  section  says  that  it  shall  be 
lawful  for  two  justices  of  the  peace  to  inquire  into  and  ascertain 
the  personal  legal  disability  of  any  insane  person,  the  place  of 
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Paaoa  last  leeal  settlement,  and  his  or  her  pecaniary  ciroomstances ; 
n^.  J'^  ^-  Mid>  ii  it  does  not  appear  that  he  or  she  is  possessed  of  any 
GcA«u«  o>  p^p^  ^j^^j^  ^  be  appHed  to  his  or  her  mamtenance,  they 

may  direct  the  overseers  or  the  board  of  guardians,  as  the  case 
may  be,  to  pay  all  reasonable  charges  for  inquiring  into  such 
persons'  sanity  and  for  their  weekly  maintenance  at  an  asylum 
or  receptacle  for  insane  people ;  and  if  they  have  any  property 
they,  the  justices,  are  authorised  to  direct  such  property  to  be 
applied  on  behalf  of  their  maintenance  so  long  as  they  remain  in 
confinement.  The  result  of  the  section  is  that  any  lunatic  who 
turns  out  a  pauper  shall  be  maintained  by  the  guardians  of  the 
union  to  which  he  or  she  formerly  belonged.  The  justices  are 
to  inquire  and  to  act,  but  the  guardians  are  liable  to  pay.  If  the 
individuals  who  are  to  pay  choose  to  waive  the  expenses  of  an 
inquiry  before  the  justices  and  the  provisions  of  the  statute,  and 
pay  without  such  inquiry,  they  are  at  liberty  to  do  so.  As  to  the 
expenses  of  the  lunatic,  they  would  only  pay  a  reasonable  sum  for 
her  maintenance,  for  what  was  a  reasonable  sum  they  could 
ascertain  as  weU  as  the  justices,  and  it  necessarily  results  from 
the  fact  that  the  guardians  paid  I69.  per  week  for  sixteen  years, 
without  objection,  that  the  plaintiff  considered  that  if  he  took 
the  lunatic  to  his  asylum  he  would  have  16«.  per  week  as  long  as 
he  kept  her,  and  this  is  the  inference  we  draw.  The  guardians, 
however,  instead  of  keeping  to  their  contract,  attempted  by  their 
notice  of  the  19th  of  October  to  strike  off  48,  lid,  a  week, 
although  the  order  of  justices,  and  we  may  assume  there  was  one, 
was  still  unaltered.  There  was  clearly  an  agreement  to  pay  IQs, 
or  a  reasonable  sum  to  sustain  the  plaintiff  s  right,  which  could 
not  be  altered  by  the  guardians.  As  to  the  question  whether  a 
right  of  action  given  by  statute  would  lie  on  the  statute,  I  am  of 
opinion  that  it  would,  as  it  is  clearly  stated  by  Comjns,  C.B.,  in 
his  Digest,  title  Action  upon  the  Statute  (F),  where  he  refers  to 
2nd  Inst.  486 :  "  If  a  statute  provide  a  remedy  for  a  party 
grieved,  though  it  do  not  give  any  express  penalty  or  forfeiture 
he  may  have  an  action  on  me  statute.'^ 

Btles,  J. — ^I  am  of  the  same  opinion.  There  was  clearly  at 
one  time  an  actual  contract  for  16«.  a  week  until  the  lunatic 
should  be  removed.  The  defendants  refused  to  continue  to  pay 
16^.,  and  proposed  to  substitute  11«,  Id,,  the  same  as  they  paid 
for  lunatics  at  the  joint  counties  asylum.  The  plaintiff  accepts 
the  lunatic  on  the  understanding  that  he  is  to  receive  168,  a 
week,  and  when  he  has  once  got  her  he  cannot  turn  her  out,  and 
she  must  remain  on  his  hands  until  an  order  of  removal  is 
obtained  from  the  Home  Secretary. 

Kbatiko,  J. — I  am  of  the  same  opinion.  Previously  to  1871 
there  must  have  been  some  arrangements  made  between  the 
guardians  and  the  keeper  of  the  lunatic  asylum,  and  I  think  we 
are  at  liberty  to  assume  an  order  was  mode.  Otherwise,  the 
guardians  being  satisfied  that  the  maintenance  of  Mary  Hughes 
must  fall  on  them,  entered  into  an  agreement  to  pay  IQs.  a  week. 
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If  that  is  so,  the  only  qaestion  that  remams  is  whether  they  could       Pbggb 
make  snch  a  oontract,  and  for  the  reasons  given  by  my  brother  ^       ^• 
Willes  it  appears  that  they  were  able  to  contract  and  be  bound  TraSSffEiS 
by  such  contract.     The  rule  must,  therefore,  be  made  absolute.  Uoton. 

Rule  absolute.  ' 

Crimnal 

Attorneys  for  plaintiff,  Wrentmore,  for  Jones  and  Cwrtis,  Neath,      ^"flrf^c 
Attorneys  for  defendants,  Humphreys  and  Morgan,  for  Damd 
Lloyd,  Lampeter. 
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November  8,  1872. 

Re  Davis's  Teqsts. 

Gonstriictioii    of   will — Class,    when    ascertained — Felon's    share 

cladmed  by  Orown. 

Testat&r  bequeathed  to  his  son  8,  "  the  interest  of  2000!.,  to  be  paid 
him  by  my  executor  yea/rly  so  long  as  he  lives,  and  then  the 
principal  to  be  divided  a/mongst  my  real  sons  and  daughters  thai 
a/re  living y  except  my  son  that  has  the  interest  paid  himJ*  The 
will  contained  no  resid/aojry  gift.  The  testator  hft  8,,  a/nd  eight 
other  child/ren,  who  all  predeceased  8, 

Held,  that  the  class  a/mongst  whom  upon  the  death  of  8,  the  20001. 
was  to  be  divided,  must  be  ascertained  at  the  deaJbh  of  8.,  and 
that,  the  gift  over  failing,  and  there  being  a/n  intestacy,  the  next 
of  kin  of  the  testator  living  at  his  death  were  entitled, 

R.,  one  of  the  eight  children,  was  convicted  dwing  the  Ufe  of  8,  of 
feUmy,  a/nd  died  in  prison.  His  interest  under  the  will  hamng 
been  claimed  by  the  Orown  : 

Held,  that  the  claim  of  the  Orown  could  not  be  sustained, 

THIS  was  a  petition  for  the  payment  out  of  Court  of  a  sum  of 
2235Z.  6s,  6d,  New  Three  per  Cent.  Annuities,  which  had 
been  transferred  into  Court  under  the  following  circumstances. 

By  his  will,  dated  the  9th  of  March,  1831,  Henry  Davies,  aSler 
bequeathing  some  other  pecuniary  legacies,  made  the  following 
bequest,  ^' I  give  unto  my  sou  Stephen  Hes  Davis,  the  interest  of 
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£U  Davib'8    2000Z.  to  be  paid  him  by  my  executor  yearly  as  long  as  he  lives, 

Tbuots.      j^jj^  ^Jjq^  ^Yie  principal  to  be  divided  amongst  my  real  sons  and 

1872.        daughters  that  are  living  except  my  son  that  has  the  interest  paid 

him/'     The  will  contained  no  residaary  gift. 

^'%^.  ^^      Thetestatordied  on  the  6th  of  June,  1833,  leaving  his  son  Stephen 

^^*       and  eight  other  children  him  surviving.     The  2000Z.  comprised 

in  the  above  bequest  was  invested  by  the  testator's  executors  in 

the  purchase  of  2235Z.  is,  6d.  New  Three  per  Cent  Annuities,  the 

interest  of  which  was  paid  to  Stephen  lies  Davia  during  his  life. 

On  the  20th  of  May,  1871,  Stephen  lies  died,  and  at  the  time 
of  his  death  thdre  were  none  of  the  testator's  other  children 
living. 

On  the  19th  of  December,  1865,  the  above  sum  had  been 
transferred  into  Court,  and  a  petition  was  now  presented  praying 
that  the  above  annuities  might  be  sold  and  divided  among  the 
testator's  other  eight  children,  and  the  shares  paid  to  their 
respective,  representatives. 

Robert  Davis,  one  of  those  children,  on  the  5th  of  October, 
1860,  was  convicted  of  felony,  and  sentenced  to  a  term  of  im- 
prisonment, and  on  the  30th  of  January,  1861,  he*died,  before  his 
*    sentence  had  expired. 

Joliffe,  for  the  petitioners,  contended  that  the  class  amongst 
whom  the  2000L  was  to  be  divided  upon  Stephen's  death,  was  to  be 
ascertained  at  the  death  of  the  testator.  The  testator  could  not 
have  intended  the  money  to  be  divided  amongst  those  who  sur- 
vived Stephen,  because  he  added  the  words,  '^  except  my  son  that 
has  the  interest  paid  him." 

Lovell,  for  the  testator's  next  of  kin,  contended,  on  the  autho- 
rity of  Neathway  v.  Beed  (3  D.  M.  &  Q-.  18),  that  the  class  must 
be  ascertained  at  Stephen's  death ;  and  inasmuch  as  none  of  the 
testator's  other  chilm*en  were  then  living,  the  gift  over  failed ; 
and  there  being  no  residuary  gift,  there  was  an  intestacy,  and  the 
testator's  next  of  kin  were  entitled. 

Hemmmg,  for  the  Grown,  claimed  the  share  of  Robert  Davis, 
the  felon. 

Lovell,  on  behalf  of  Robert  Davis,  contended  that  his  con- 
tingent interest  under  his  fftther's  will  was  not  forfeited.  He 
referred  to  Stokes  v.  Holden  (1  Keen,  145). 

The  Yicb-GhancbIiLOB  said  that  in  the  present  case  the  testator 
gave  the  interest  of  20002.  to  his  son  Stephen  ''so  long  as  he  lives, 
and  then  "  (that  is,  when  he  no  longer  uves)  ''the  principal  to  be 
divided  amongst  the  testator's  sons  and  daughters  that  are 
living."  Living  when  f  It  was  clear  that  the  testator  meant  his 
sons  and  daughters  who  should  be  living  when  Stephen  was  no 
longer  living.  Therefore  the  class  must  be  ascertained  at 
Stephen's  death.  No  doubt  there  was  an  inconsistency,  because 
the  will  goes  on  to  except  Stephen  from  the  gift  over ;  but  that 
only  showed  that  the  testator  was  anxious  to  explain  that 
Stephen  was  to  have  an  interest  for  life  only.    Therefore,  in 
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spite  of  that  inconsistency  he  must  hold  that  the  survivorship  was    Ba  Divis's 
referable  to  the  period  of  Stephen^s  death.     As  there  were  none      Tbdbtb. 
of  the  testator's  other  children  then  living,  the  gift  over  failed.        1872" 
The  will  contained  no  residuary  gift;  there  was,  therefore,  an        - — 
intestacy,  and  the  next  of  kin  of  the  testator  living  at  the  time  of  ^^-^^  ^^ 
his  death  were  entitled.     He  had  further  to  deal  with  the  claim  of        ^^' 
the  Crown  in  the  case  of  Robert  Davis.     Under  the  testator's 
will  this  capital  sum  was  given  upon  Stephen's  death  contingently 
to  a  class.     During  the  life  of  Stephen  the  capital  must  have 
been  vested  somewhere.     If  the  case  had  been  realty  devised  to 
Stephen  for  life,  with  remainder  to  the  testator's  children  living 
at  Stephen's  death,  then  during  Stephen's  life  the  fee  would  have 
vested  in  the  testator's  heir.     So  in  the  case  of  personalty, 
the  capital  during  Stephen's  life  was  vested  in  the  testator's  next 
of  kin.     On  Stephen's  death  that  which  before  had  been  vested 
in  the  testator's  next  of  kin,  subject  to  the  contingency  of  being 
divested  in  favour  of  a  class,  became  absolutely  vested  in  the  next 
of  kin.     Under  these  circumstances,  did  the  share  of  one  of  the 
testator's  next  of   kin  who   was  convicted    of   felony   during 
Stephen's  life  become  forfeited  to  the  Crown  ?     In  the  case  of 
Stokes    V.    Holden,    which    had    been    referred   to   during   the 
argument,  a.  person  who  was  entitled  to  a  legacy  contingently 
upon  attaining  twenty-one  was  sentenced  to  imprisonment,  and 
then  discharged.     He  afterwards  attained  the  age  of  twenty-one. 
The  legacy  which  then  became  vested  and  payable  was  claimed 
by  the  Crown ;  but  it  was  held  by  Lord  Langdale  that  the  legacy 
being  contingent  was  not  forfeited  to  the  Crown.     According  to 
the  principles  stated  in   that  case   the  felon's  property  to  be 
forfeited  to  the  Crown  must  be  immediately  recoverable.     In  the 
present  case  Robert  Davis  had  certainly  no  interest  immediately 
recoverable.     In  one  sense  the  capital  was  vested  in  the  testator's 
next  of  kin,  but  it  was   not  vested  absolutely.     It  was   stiU    - 
contingent  whether  the  next  of  kin  would  take  or  whether  the 
children  would  take.     He  must,  therefore,  hold  that  the  share  of 
Bobert  Davis  belonged  not  to  the  Crown,  but  to  his  next  of  kin. 

Solicitors :  Lavell,  San^  and  Pitfield;  Raven  and  Bradley. 
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OOTJET  OF  EXCHEQUER. 

November  22,  1872. 

(Before  Eellt,  G.B.,  Mabtin,  Bbamwell,  and  CHAmiBLL,  BB.)* 

BlCHABDSON  V.  WiLLIS. 

Practice-^^tmadicHon — Indictment  at  assizes  for  libel — Acquittal 
of  defenda/at — Action  by  defendant  against  'prosecutor  for  costs — 
Declaration  alleging  trial  and  acquittal — Plea,  "Nul  tiel  record  " 
— Evidence — Oertified  copy  of  record  of  acquittal — 6  ^  7  Vict, 
c.  96,  8.  6—14  ^  15  Vict.  c.  99,  s.  13. 

1.  An  action  brought  in  a  Superior  Oourt,  under  6^7  Vict,  c.  96, 
8.  8,  to  recover  the  costs  sustained  by  the  plaintiff  upon  tlie  tried 
of  a/n  indictment  for  libel  preferred  against  him  at  the  assizes  by 
the  defendant,  upon  which  trial  a  verdict  of  "Not  guilty"  was 
returned,  and  judgment  was  given  for  the  plaintiff,  who  was  duly 
discharged^  is  a  "proceeding "  in  which,  under  sect,  IS  of  the 
Evidence  Amendment  Act  (14  ^  15  Vict,  c.  99)  a  certified  copy 
of  the  record  of  such  trial  and  acquittal,  under  the  hand  of  the 
proper  officer  of  the  court  of  assize,  is  admissible  in  evidence  in 
proof  of  such  trial  and  acquittal,  in  answer  to  a  plea  of  "  Nul 
tiel  record," 

2.  The  issue  on  a  plea  of  "  Nul  tiel  record  "  is  triahle  by  the  Oourt, 
and  not  by  a  jury,  and  is  proved  by  the  production,  in  open 
court,  of  the  record  itself,  or  a  duly  certified  copy  of  it, 

8o  held  by  the  Oourt  of  Exchequer  {Kelly,  0,B.,  and  Martin, 
Bramwell,  and  Ohannell,  BB.). 

THIS  was  a  motion  on  the  part  of  the  plaintiff  for  judgment  on 
an  iflsne  on  &  pleci  of  Nul  tiel  record.  The  defendant  had 
indicted  the  plaintiff  for  a  libel,  and  on  the  trial  of  the  indict- 
ment, on  the  Crown  side  of  the  Court,  at  the  last  Essex  Assizes 
at  Chelmsford,  before  Martin,  B.,  and  a  jury,  the  plaintiff  was 
acquitted,  and  thereupon,  under  sect.  8  of  the  statute  (6  &  7 
Vict.  c.  96),  became  entitled  to  the  costs  sustained  by  him 
by  reason  of  the  said  indictment ;  it  being  enacted  by  that 
section  that,  "  in  the  case  of  any  indictment  or  information  by  a 
private  prosecutor  for  the  pubHoation  of  a  defamatory  libel,  if 
judgpnent  shall  be  given  for  the  defendant,  he  shall  be  enbUled  to 
recover  from  the  prosecutor  the  costs  sustained  by  the  said  defen- 
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V. 

Wnjjf. 
1872. 

Evidence^^ 
Practice, 


dant  by  reason  of  such  indictment  or  information  ....  sucli   BiGHiBDeoH 

costs  so  to  be  recovered  to  be  taxed  by  the  proper  ofiGlcer  of  the 

court  before  whom  the  said  indictment  or  information  is  tried.'' 

The  costs  so  sustained  by  the  now  plaintiff  by  reason  of  the  said 

indictment  against  him  for  libel  by  the  now  defendant  were  duly 

taxed  by  the  deputy  'clerk  of  assize  for  the  Home  Circuit  at 

52Z.  88.  Being  unable  to  obtain  a  side  bar  rule  for  their  payment^ 

in  consequence  of  the  indictment  not  having  been  removed  by 

certiorwri  into  the  Queen's  Bench^  the  plaintiff  brought  an  action 

for  the  recovery  of  them  against  the  defendant. 

The  declaration  charged  that^  after  the  passing  of  the  Act 
6  &  7  Vict.  c.  96  (amen&ig  the  law  respecting  defamatory  words 
and  libel)  the  defendant^  then  being  a  private  prosecutor  within 
the  meaning  of  the  said  Act^  appeared  at  the  assizes  holden  in  and 
for  the  county  of  Essex,  and  indicted  the  plaintiff  upon  the  charge 
of  falsely  and  maliciously  publishing  a  defamatory  libel  of  and  con- 
cerning the  defendant,  and,  as  such  private  prosecutor  as  afore- 
said, preferred  a  bill  of  indictment  thereof  against  the  plaintiff 
before  the  grand  jury,  and  gave  evidence  before  the  petty  jury  on 
the  same ;  and  that  the  said  petty  jury  acquitted  the  pUtintiff  of  the 
premises  in  the  said  indictment  so  charged  upon  him  as  aforesaid, 
and  found  him  "  Not  guilty  "  upon  the  same ;  whereupon  jvdg- 
ment  was  given  for  tlie  said  plaintiff,  and  he  was  duly  discharged 
of  and  from  the  premises  in  the  said  indictment  specified; 
whereby,  and  by  reason  of  the  aforesaid  statute  and  of  the 
premises,  the  plaintiff  became  entitled  to  recover  from  the  defen- 
dant the  costs  sustained  by  him,  the  said  plaintiff,  by  reason  of 
such  indictment  as  aforesaid,  and  the  said  costs  were  duly  taxed 
by  the  proper  ojfficer  of  the  court  before  which  the  said  indict- 
ment was  tried,  as  by  the  aforesaid  statute  is  directed,  and  the 
same  were  allowed  at  the  sum  of  522.  8«.  Averment  of  the  per- 
formance, happening,  and  elapsing  respectively  of  all  conditions, 
things,  and  times  necessary  to  entitle  the  plaintiff  to  the  payment 
of  the  same.  Yet — breach  assigned,  the  refusal  of  the  defendant 
to  pay  the  said  sum  so  taxed  and  allowed,  which  still  was  unpaid 
and  owing  to  the  plaintiff. 

The  defendant  pleaded  and  demurred  to  the  said  declaration  as 
follows :  Pleas — ^first,  Nul  tiel  record  ;  secondly,  that  the  defen- 
dant did  not  indict  the  plaintiff  as  alleged;  thirdly,  that  the 
defendant  was  not  a  private  prosecutor  in  preferring  or  giving 
evidence  on  the  said  indictment ;  fourthly,  that  the  said  costs 
were  not  duly  taxed  as  alleged;  fifthly,  demurrer  to  the  declara- 
tion as  bad  in  substance. 

A  ground  of  demurrer  rehed  on  (amongst  others)  by  the  defen- 
dant was  that  an  action  does  not  lie  for  the  costs  claimed,  the 
remedy  being  by  rule  of  Court. 

Beplication — ^first,  as  to  the  first  plea,  that  there  is  a  record  of 
the  said  judgment  remaining  in  the  said  court  of  assizes  of  oyer 
and  terminer  and  general  gaol  delivery,  as  the  plaintiff  hath  above 
alleged,  and  the  plaintiff  prays  that  the   said  record  may  be 
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RioHARDBoif  inspected  hj  the  Court  here ;  and  hereupon  the  plaintiff  is  com- 
manded  that  he  have  the  same  here  on  Friday,  22nd  November,  1872, 
and  the  same  is  given  to  the  defendant  at  the  same  place,  &c. ; 
secondly,  joining  issue  on  the  second,  third,  and  fourth  pleas 
respectively ;  thirdly,  joinder  in  demurrer  to  the  declaration. 

Notice,  that  the  plaintiflF  would,  on  the  22nd  of  November,  pro- 
duce to  the  Court  of  Exchequer  the  above-named  record  of  the 
said  judgment,  was  duly  served  by  the  plaintiflPs  agent  on  the 
defendant's  attorneys. 

The  14  &  15  Vict.  c.  99  (the  Act  to  Amend  the  Law  of 
Evidence),  enacts  as  follows: — Sect.  13.  ''And  whereas  it  is 
expedient  as  far  as  possible  to  reduce  the  expense  attendant  upon 
the  proof  of  criminal  proceedings,  be  it  enacted,  that  whenever, 
in  any  proceeding  whatever,  it  may  be  necessary  to  prove  the  triid 
and  conviction  or  acquittsJ  of  any  person  charged  with  any  in- 
dictable offence,  it  shall  not  be  necessary  to  produce  the  record  of 
the  conviction  or  acquittal  of  such  person,  or  a  copy  thereof;  but 
it  shall  be  sufficient  that  it  be  certified,  or  purport  to  be  certified, 
under  the  hand  of  the  clerk  of  the  court,  or  other  officer  having 
the  custody  of  the  records  of  the  court  where  such  conviction  or 
acquittal  took  place,  or  by  the  deputy  of  such  clerk  or  other 
officer,  that  the  paper  produced  is  a  copy  of  the  record  of  the 
indictment,  trial,  conviction,  and  judgment  or  acquittal,  as  the 
case  may  be,  omitting  the  formal  parts  thereof." 

Philbrich,  on  the  part  of  the  plaintiff,  produced,  under  sect.  13 
of  the  14  &  15  Vict.  c.  99,  a  properly  certified  copy,  under  the 
hand  of  the  deputy  clerk  of  assize,  of  the  record  of  the  trial  and 
acquittal  of  the  plaintiff  as  in  the  replication  and  declaration 
respectively  mentioned ;  and  thereupon  he  prayed  for  judgment 
for  the  plaintiff  on  the  issue  above  mentioned. 

Willis,  for  the  defendant  contra,  moved  for  judgment  for  the 
defendant,  and  contended,  in  the  first  place,  that  the  plaintiff's 
motion  was  misconceived.  The  application  to  produce  the  record 
of  the  trial  and  judgment  could  only  be  made  to  the  court  of 
assize  where  the  judgment  was.  It  is  an  issue  triable  by  a  jury, 
and  not  by  this  court.  Had  there  been  a  record  in  the 
Exchequer  it  might  be  conceded  that  the  plaintiff^s  application 
would  have  been  well  founded.  But  where  an  action  is  brought 
on  an  acquittal  which  took  place  before  a  court  of  assize,  the 
question  can  only  be  determined  in  that  court,  and  by  a  jury, 
and  there  is  no  authority  for  bringing  the  present  defendant  here. 
[Kblly,  C.  B. — ^Is  there  any  authority  one  way  or  the  other  ? 
Maetin,  B. — ^It  is  laid  down  in  the  books  of  practice  that  the 
issue  on  a  plea  of  Nul  tiel  record,  where  the  record  of  another 
court  is  pleaded,  must  be  tried  by  the  court  and  not  by  a  jury, 
and  must  be  proved  by  the  production  of  a  transcript  or  exempli- 
fication of  the  record  in  open  court :  (2  Chit.  Arch.  Pract.,  12th 
edit.,  p.  940.)  And  in  2  Tidd's  Pract.,  8th  edit.,  it  is  said  at 
p.  773,  ''An  issue  is  either  in  law  upon  a  demurrer,  or  in  fac^ 
which  is  triable  by  the  court  upon  Nul  tiel  record.^'    And  again. 
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at  p.  108,  "  the  issue  of  Nul  tiel  record  is  triable  by  the  record    RioHiBDeoN 
itself  if  it  be  of  the  same  court,  or  by  the  teuor  of  it  if  it  be  of  a      wi^« 

diflFerent  court/']     The  defendant  is  not  here  pleading  any  pro-        

ceedings  in  another  court  in  bar  of  the  present  proceedings,  nor       1872. 
does  the  judgment  produced  here  show  the  plaintiff  to  be  entitled  to    pr^I^  _ 
any  costs  at  all.     [Bbamwell,  B. — Suppose  the  action  had  been    Evident— 
brought  in  the  Queen's  Bench  or  in  this  court,  would  that  docu-     Practice. 
ment  have  been  evidence  then  ?]     It  would  seem  that,  upon  the 
authorities  referred  to  by  Martin,  B.,  it  would.     [Bbamwbll,  B. — 
What  difference  is  there  between  that  case  and  the  present  one  ?] 
But  again,  sect.  13  of  the  Evidence  Amendment  Act  (14  &  15 
Vict.  c.  99)  as  clearly  as  can  be,  confines  the  matter  to  a  ^^  criminal 
proceeding  ^'  and  does  not  extend  to  an  action,  the  result  or  con- 
sequence of  a  criminal  proceeding;  and  therefore   the  record 
itself  ought  to  be  produced,  the  "  certified  copy  '^  which  is  made 
evidence  by  that  section  applying  to  proof  in  "  crindnal  pro- 
ceedings/' only. 

Kelly,  C.  B. — ^I  am  of  opinion  that  the  plaintiff  in  this  case  is 
entitled  to  the  judgment  of  the  court.  No  authority  has  been 
produced  to  us  to  support  Mr.  Willises  proposition,  that  the  issue 
to  be  decided  in  the  present  case  should  be,  or  rather  must  be, 
tried  before  a  jury.  On  the  contrary,  when  we  come  to  look  into 
the  matter,  we  find  it  to  be  clearly  laid  down  in  the  books  of 
practice,  to  which  my  brother  Martin  has  referred  in  the  course 
of  the  argument,  as  a  decided  and  undoubted  rule  that  such  an 
issue  shall  be  tried  by  the  court  or  a  judge,  and  not  by  a  judge 
and  a  jury ;  and  that  the  question  is  settled  by  the  production  in 
court  of  the  record  itself,  or  a  certified  copy  of  it.  The  conten- 
tion, therefore,  which  has  been  argued  for  to-day  by  the 
defendant's  counsel  is  not,  I  think,  maintainable.  A  second 
question  then  was  raised,  namely,  whether  the  acquittal  obtained 
by  the  defendant  in  another  court  must  be  proved  in  this  court 
by  the  production  of  the  record  itself,  or  whether  it  would  be 
sufficient  under  sect.  18  of  the  Evidence  Amendment  Act 
(14  &  15  Vict,  c,  99),  that  it  should  be  proved  by  the  production 
of  a  copy  of  the  record  of  the  trial  and  acquittal,  certified  under 
the  hand  of  the  proper  officer  of  the  court  of  assize  in  which  the 
trial  and  acquittal  took  place.  Now  the  preamble  of  that  Act 
says,  "  Whereas  it  is  expedient,  as  far  as  possible,  to  reduce  the 
expense  attendant,'^  not  upon  criminal  proceedings,  but  "  upon 
the  proof  of  criminal  proceedings,^'  and  it  was  strongly  urged 
before  us  by  Mr.  Willis  that  this  "  certified  copy''  was  only  suffi- 
cient in  a  ^' criminal  proceeding"  Now,  is  there  any  doubt  in 
the  present  case,  that  it  is  expedient  to  produce  this  document 
not  in  a  ''  criminal  proceediDg,"  but  "  in  proof  of  a  criminal  pro- 
ceeding," Again,  the  words  of  the  statute  are,  "whenever  in  any 
proceeding  whatever  it  may  be  necessary  to  prove  the  trial  and 
conviction  or  acquittal  of  any  person,"  &c, — ^words  which  are  as 
large  as  words  can  be.  In  the  present  case  it  is  not  the  trial, 
not  the  conviction,  but  the  acquittal  of  the  person.     Is  there,  then^ 
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RioHABDflON  anything  in  the  latter  part  of  the  section  which  can  be  taken  to 
limit  the  operation  of  the  former  part  of  it.  I  cannot  think  that 
there  is.  Most  clearly  this  is  a  proceeding  in  which  it  became 
necessary  to  prove  the  acquittal  of  the  person^  the  defendant^ 
within  the  meaning  of  sect.  13.  The  objection  raised  on  the  part 
of  the  defendant^  in  my  judgment,  fails  entirely,  and  the  plaintiff 
therefore  is  entitled  to  judgment. 

Mabtin,  B. — I  am  qnite  of  the  same  opinion. 
Bbahwell,  B. — I  am  of  the  same  opinion.  The  first  objection 
taken  by  Mr.  Willis  is  that  the  issue  in  this  case  cannot  be  tried 
by  this  court,  but  must  be  decided  by  the  court  of  assize,  which 
tried  the  indictment  against  the  present  plaintiff,  and  a  jury. 
Now  I  am  entirely  against  Mr.  Willis  on  that  point,  and  so  are 
the  books  of  practice.  Another  point,  which  has  not  been  taken 
at  the  bar,  has  occurred  to  me,  which  is  probably  only  one  of 
form.  On  the  present  record  in  this  court  the  plaintiff  is 
distinctly  directed  or  ^^  commanded  "  to  have  the  record  here  in 
court,  to  be  inspected  by  us ;  yet  Mr.  Willis,  on  the  part  of  the 
defendant,  has  argued  that  we  should  not  and  could  not 
do  the  very  thing  which  we  as  a  court  have  already  said  we 
would  do.  If  that  be  so,  his  course  should  have  been  to  have 
moved  in  the  first  place  to  rescind  that  direction  or  command  of 
the  court  on  the  ground  that  it  was  improper  as  being  t^Z^ra  vires. 
With  regard  to  the  second  objection  urged  by  Mr.  Willis,  there 
is  no  limitation,  in  the  18th  section  of  the  Act,  to  proof  in 
*'  criminal ''  proceedings.  The  words  are  as  wide  and  general  as 
they  possibly  can  be,  "any  proceeding  whatever"  There  is 
another  point  which  did  occur  to  me,  and  to  which  I  made 
allusion  m '  the  course  of  the  argument.  The  first  part  of  the 
section  in  question  specifies  only  the  proof  of  "  the  trial  and  con- 
viction or  acquittal  of  any  person,"  and  for  a  moment  I  was 
inclined  to  think  that  it  might  be  said  that  the  section  would  not 
apply  to  a  judgment;  but  a  consideration  of  the  latter  part  of  the 
section  disposes  of  that  objection  at  once,  for  the  words  there 
used  are  "the  record  of  the  indictment,  trial,  conviction,  and 
judgment,  or  acquittal.'' 

Channell,  B. — I  am  of  the  same  opinion.  The  question  is,  is 
this  document  a  certified  copy,  under  the  hands  of  the  proper 
officer,  of  the  record  of  the  trial  and  acquittal  of  the  plaintiff,  and, 
if  so,  is  it  receivable  in  evidence  as  proof  of  such  trial  and 
acquittal  f  I  am  of  opinion  that  it  is,  and  that  sect.  18  of  the  Act 
in  question  (14  &  15  Vict.  c.  99),  expressly  makes  it  so. 

Judgment  for  the  plaintiff ,  as  prayed,  with  costs. 

Attorneys  for  the  plaintiff,  /.  and  B.  Ohhnan,  8,  Qray's-inn- 
square,  W.C. 

Attorneys  for  the  defendant,  Evans,  Laing,  and  Eagles,  10, 
John-street,  Bedford-row,  W.O. 
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Navemb&r  21,  1872. 

(Before  Cocebubn,  C.  J.,  Msllor,  and  Biacoubn,  JJ.) 

Ex  parte  Bouyhb. 

Extradition  —  Prisoner    convicted    irh    France -^  Surr&ivder     to 
authorities  under  Extradition  Act,  1870  (33  Sjc  34  Vict,  c,  52). 

The  applicant,  who  had  been  on  avoue  in  France,  was  now  a 
prisoner  in  Jersey.  He  had  been  convicted  pa/r  contumace,  by  the 
Oour  d*  Assize  de  Cotes  d/a  Nord,  of  three  offences,  abus  de  conficmce, 
or  breach  of  trust,  fra/udnilent  banJeruptcy,  and  forgery.  The  first 
of  these  three  offences  is  not  one  for  which  a  surrender  is  stipu- 
lated by  the  French  treaty  of  1848,  or  by  the  statute  confiflrrmng 
it,  viz.,  6^7  Vict.  c.  76,  a/nd  there  his  been  no  extradition 
treaty  with  France  since.  JSi^  33  <^  34  Vict.  c.  62,  s.  3,  sub-sect.  2, 
a  fugitive  crim/inal  shall  not  be  surrendered  to  a  foreign  state 
unless  provision  is  made  by  the  law  of  that  state,  or  by  arrange- 
ment,  that  the  fugitive  criminal  shall  not,  until  he  has  been  re- 
stored, or  had  an  opporiAjmity  of  returning  to  Her  Majesty's 
dominions,  be  detained  or  tried  in  that  foreign  state  for  any  offence 
committed  prior  to  his  surrender,  other  than  the  extradition  crime 
proved  by  the  facts  on  which  the  surrender  is  grounded.**  By 
sect.  4,  "  an  order  in  council  for  applying  this  Act  in  the  case  of 
any  foreign  state  shall  not  be  made  unless  the  arrangement.  .  .  . 
(2)  is  in  conformity  with  the  provisions  of  this  Act,  and  in  par- 
ticular with  the  restrictions  on  the  surrender  of  fugitive  criminals 
contained  in  this  Act.  By  sect  27,  6  ^  7  Vict,  c.  76,  amongst 
other  Acts,  is  repealed,  '^  and  this  Act  {with  the  exception  of  any- 
thing contained  in  it  which  is  inconsistent  udth  the  treaties  re- 
ferred to  in  the  Acts  so  repealed)  shall  apply  {as  regards  crimes 
committed  either  before  or  after  the  passing  of  this  Act),  in  the 
case  of  the  foreign  states  with  which  those  treaties  are  made,  in 
the  same  manner  as  if  an  order  in  council  referring  to  such 
treaties  has  been  made,  in  pursuance  of  this  Act,  and  as  if  such 
order  had  directed  that  every  la/w  and  ordinance  which  is  in  force 
in  any  British  possession  with  respect  to  such  treaties  should 
have  effect  as  part  of  this  Act/*  Affidamts  concerning  the  French 
law  were  produced  by  both  sides. 

Upon  a  rule  for  a  habeas  corpus  directing  the  Governor  of  Jersey 
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Prison  to  p^ochice  the  appltccmt,  the  cov/rt  expressed  doubts  as  to 
the  exemption  of  old  treaties  from  the  resiricUons  of  the  Act  of 
1870.  They  held,  however,  that  the^ French  la/w,  althmgh  the  affU 
damts  were  contradictory,  carried  out  the  restriction  provided  for, 

THIS  was  a  rale  calling  npon  John  le  Bossignol^  Grovemor 
of  Her  Majesty^s  prison  in  and  for  the  Island  of  Jersey^  to 
show  cause  why  a  writ  of  Jiabeas  corpus  should  not  issue  to  have 
before  this  court  the  body  of  Alfred  Louis  Marie  Bouvier,  who 
was  detained  in  the  said  prison^  to  undergo  and  receive  all  and 
sinonilar  such  matters  and  thin&rs  as  the  court  shall  then  and  there 
consider  of  and  concerning  him  in  this  behalf. 

It  appeared  from  the  affidavits  upon  which  the  rule  was  granted 
that  Bouvier  was  arrested  and  lodged  in  the  said  prison  on  the 
22nd  of  October^  1872^  on  a  warrant  granted  under  the  Extradition 
Act,  1870,  by  Her  Majesty's  Principal  Secretary  of  State  for  the 
Home  Department,  and  endorsed  by  the  bailiff  of  the  said  Island 
of  Jersey.  On  the  24th  of  October  he  was  taken  before  the  police 
magistrate  of  the  said  island  on  such  warrant,  and  was. by  him 
ordered  to  be  handed  over  to  the  French  authorities,  being  in  the 
meantime  sent  back  to  prison,  there  to  remain  for  the  period  of 
fifteen  days,  being  the  time  allowed  by  the  said  Extradition  Act, 
1870,  for  obtaining  a  writ  of  habeas  corpus  or  to  bring  other 
measures  for  an  appeal  from  the  said  order.  The  warrant 
had  been  granted  upon  a  judgment  of  La  Cour  d' Assize  de  Ootes 
du  Nord,  in  France,  dated  10th  of  July,  1872,  on  which  judg- 
ment Bouvier  had  been  condemned  on  three  several  charges  of 
ahus  de  confia/nce,  forgery,  cmd  fraudulent  banlcruptcy.  By  the 
convention  between  Her  Majesty  the  Queen  and  His  Majesty  the 
King  of  the  French,  signed  at  London,  February  13th,  1843,  and 
which  is  the  only  convention  in  force  between  England  and  France 
for  the  extradition  of  criminals,  it  was  ^'agreed  that  the  high 
contracting  parties  shall,  on  requisition  made  in  their  name, 
through  the  medium  of  their  respective  diplomatic  agents,  deliver 
up  to  justice  persons  who,  being  accused  of  the  crimes  of  murder 
(comprehendmg  the  crimes  designated  in  the  French  Penal  Code 
by  the  terms  assassination,  parricide,  infanticide,  and  poisoning), 
or  of  any  attempt  to  commit  murder,  or  of  forgery,  or  of  fraudu- 
lent bankruptcy,  committed  within  the  jurisdiction  of  the  requir- 
ing party,  shaU  seek  an  asylum,  or  shall  be  found  within  the 
territories  of  the  other,"  &c.  It  appeared,  therefore,  that  abus 
de  confiamce  was  not  an  offence  included  in  the  above  convention, 
and  it  was  alleged  in  the  affidavit  of  A.  L.  M.  Bouvier  "  that  as  a 
judgment  is  indivisible  (Judicatio  est  tota  in  totd,  et  tota  in  qudli^ 
bet  parte),  the  surrendering  of  me  to  the  French  authorities  on  a 
judgment,  one  of  the  offences  for  which  such  judgment  has  been 
given  not  being  comprised  in  the  said  Extradition  Act,  1870, 
would  be  surrendering  me  to  punishment  for  an  offence  not  con- 
templated by  the  said  Act,  and  would  consequently  be  in  viola- 
tion of  such  Act.^' 
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On  the  4th  of  December,  1865,  notice  was  given  by  the  French  Ex  parte 

Government  to  terminate  the  above-mentioned  convention  om  the  Bou^tor. 

4th  of  June,  1866,  but  it  has  been  continued  in  force  from  mutual  1872. 

agreement,  and  is  now  declared  to  be  in  force  till  the  1st  of  Septem-  

ber,  1878.    On  the  28th  of  March,  1852,  a  new  convention  was  con-  Extv<uKti<m. 
eluded  with  France  for  the  surrender  of  criminals,  but  it  was  not 
sanctioned  by  Parliament,  audit  has  therefore  never  had  any  eflfect. 

The  order  of  the  police  magistrate  of  the  said  island  of  Jersey 
was  as  follows  : 

"  Police  Correctionnelle. 
"  Oct.  24,  1872. — Alfred  Louis  Marie  Bouvier,  faux  et  banque- 
route  frauduleux,  envoy^  en  prison  pour  Stre  remis  aux  autorit^s 
Frangaises  apr^s  quinze  jours. 

''  G.  T.  Maebtt,  St.  D." 

By  33  &  34  Vict.  c.  62,  s.  3,  sub-sect.  2,  a  '^  fugitive  criminal 
shall  not  be  surrendered  to  a  foreign  state  unless  provision  is 
made  by  the  law  of  that  state,  or  by  arrangement,  that  the  fugitive 
criminal  shall  not,  until  he  has  been  restored,  or  had  an  opportunity 
of  returning,  to  Her  Majesty's  dominions,  be  detained  or  tried  in 
that  foreign  state  for  any  offence  committed  prior  to  his  surrender, 
other  than  the  extradition  crime  proved  by  the  facts  on  which  the 
surrender  is  grounded."  By  sect.  4,  ''an  order  in  council  for 
applying  this  Act  in  the  case  of  any  foreign  state  shall  not  be 
made  unless  the  arrangement.  .  .  .  (2)  is  in  conformity  with  the 
provisions  of  this  Act,  and  in  particular  with  the  restrictions  on 
the  surrender  of  fugitive  criminals  contained  in  this  Act." 

In  moving  for  tiie  rule,  it  was  contended  that  neither  under 
the  treaty  or  convention,  or  under  the  Extradition  Act,  1870,  was  • 
there  any  power  to  surrender  a  fugitive  criminal  for  the  offence 
of  ahus  de  confiance  ;  that  only  the  crime  of  fraudulent  bankruptcy 
was  mentioned  in  the  warrant ;  and  that  by  sect.  3,  sub-sect.  2, 
of  the  Extradition  Act,  1870,  there  was  no  power  to  surrender 
the  criminal,  inasmuch  as  no  provision  or  arrangement  had  been 
made  as  intended  by  that  sub-section. 

In  showing  cause  against  the  rule,  the  following  affidavit  was 
used: — 

"  I,  Adolphe  Moreau,  of  No.  5,  Chancery-lane,  in  the  county  of 
Middlesex,  Esq.,  make  oath  and  say : 

"I.  I  am  the  officially  appointed  counsel  to  the  French  Embassy 
in  London,  and  I  am  well  acquainted  with  the  law  and  constitu- 
tions of  France,  and  that  part  thereof  which  relates  to  legal  pro- 
ceedings in  matters  of  extradition. 

'^2.  I  say,  speaking  from  such  knowledge,  that  according  to 
the  law  of  France  provision  is  made  that  a  fugitive  criminal  shall 
not,  until  he  has  been  restored,  or  had  an  opportunity  of  return- 
ing to  Her  Majesty's  dominions,  be  detained  or  tried  in  France 
for  any  offence  committed  by  him  prior  to  such  surrender  other 
than  the  extradition  crime,  proved  by  the  facts  upon  which  the 
surrender  is  granted ;  and  I  say,  speaking  from  my  own  know- 
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ledge  and  experience,  tiiat  tins  law  is  obsenred  in  praotiee  by  the 
French  tribunals  and  authorities. 

^'3.  The  general  principles  and  rules  of  the  French  law  in 
matters  of  extradition  are  comprised  in  a  circular  dated  5th 
April,  1841,  containing  the  special  instructions  of  the  Minister 
of  Justice  {Oarde  des  Sceaux)  to  the  law  officers  of  the  Govern- 
ment.  This  circular  is  printed  at  length  in  a  book  entitled 
''  Monog^phie  Alphab^tique  de  PExtradition,  posr  lErariste  Blon- 
de!/^ which  is  now  produced  and  shown  to  me,  marked  A,  and 
which  is  a  recognised  authority  and  book  of  reference  in  the 
French  courts ;  and  I  say,  speaking  from  my  own  knowledge  and 
actual  experience,  that  the  law  is  correctly  laid  down  in  such 
circular,  and  is  the  law  followed  by  the  French  courts  in  such 
matters. 

^'  4.  It  is  a  principle  of  French  and  of  international  law  that 
the  individual  whose  extradition  has  been  granted  can  only  be 

Erosecuted  and  tried  for  the  veiy  crime  for  which  his  extradition 
as  been  obtained ;  and  I  say,  speaking  from  my  own  knowledge 
and  actual  experience,  that  this  is  the  invariable  practice  of  the 
French  tribunals. 

'^  5.  All  these  principles  and  rules  are  to  be  found  laid  down 
by  Monsieur  Felix  as  principles  and  rules  of  international  law  in 
his  '  Traits  du  Droit  International  priv^,'  vol.  2  of  which  is  now 
produced  and  shown  to  me,  marked  B,  in  which  he  specially 
refers  to  the  above  circular  as  containing  a  resume  of  such  prin- 
ciples and  rules ;  and  I  say,  speaking  from  my  knowledge  and 
actual  experience,  that  international  law  is  accepted  as  binding 
law  by  all  the  French  tribunals,  and  that  the  said  work  of  Mon- 
sieur Felix  and  the  said  circular  are  accepted  by  all  such  tribunals 
as  binding  authorities,  and  that  the  practice  of  such  tribunals  in 
such  matters  conforms  to  the  law  as  laid  down  in  the  work  of 
Monsieur  Felix  and  the  said  circular. 

The  Attomey-Oeneral  (Sir  J.  D.  Coleridge)  and  Bowen  showed 
cause  against  the  rule. — The  6  &  7  Vict.  c.  75,  which  was  passed 
to  give  effect  to  the  treaty  of  1843,  referred  to  in  the  affidavits, 
is  repealed ;  the  Extradition  Act  now  in  operation  is  the  33  &  34 
Vict.  c.  52  (The  Extradition  Act,  1870),  and  all  that  is  necessary 
to  ascertain  in  the  present  case  is  whether  the  proceedings  which 
have  been  taken  are  authorised  by  that  Act.  The  affidavits  show 
that  the  machinery  provided  by  it  has  been  followed.  By  the 
22nd  section  ^'  this  Act  (except  so  far  as  relates  to  the  execution 
of  warrants  in  the  Channel  Islands)  shall  extend  to  the  Channel 
Islands  and  Isle  of  Man  in  the  same  manner  as  if  they  were  part 
of  the  United  Xingdom,  and  the  Boyal  Courts  of  the  Channel 
Islands  are  hereby  respectively  authorised  and  required  to  register 
this  Act.''  The  order  made,  by  the  poHce  magistrate  referred  to 
in  the  affidavits  is  therefore  warranted,  as  he  had  the  same  power 
as  a  police  magistrate  in  England  would  have.  Then  by  sect.  27 
it  is  provided  that  '^  the  Act  (with  the  exception  of  anything  con- 
tained in  it  which  is  inconsistent  with  the  treaties  referred  to  in 
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the  Acts  so  repealed)  shall  apply  (as  regards  Grimes  committed 
either  before  or  after  the  passing  of  this  Act)  in  the  case  of  the 
foreign  states  with  whidi  those  treaties  were  made^  in  the  same 
manner  as  if  an  Order  in  Council  referring  to  such  treaties  had 
been  made  in  pursuance  of  this  Act^  and  as  if  such  order  had 
directed  that  evBry  law  and  ordinance  which  is  in  force  in  any 
British  possession  with  respect  to  such  treaties  should  have  effect 
as  part  of  this  Act/'  The  condition  imposed  by  sect.  3,  sub- 
sect.  2,  is  inconsistent  with  the  treaty.  If^  therefore^  the  machi- 
nery of  the  Act  has  been  followed^  the  case  is  the  same  as  if  an 
Order  in  Council  had  been  made.  K  the  condition  in  sub-sect.  2 
of  sect  3.  is  inconsistent  with  the  treaty^  it  does  not  apply.  The 
matter  is  made  more  clear  by  the  18th  section^  which  provides 
that^  ^'  if  by  any  law  or  ordinance  made  before  or  after  the  passing 
of  this  Act  by  the  Legislature  of  any  British  possession^  provision 
is  made  for  carrying  into  effect^  within  such  possession^  the  sur- 
render of  fugitive  criminals  who  are  in  or  suspected  of  being  in 
such  British  possession^  Her  Majesty  may^  by  the  Order  in  Council 
applying  this  Act^  in  the  case  of  any  foreign  state^  or  by  any 
subsequent  order^  either  suspend  the  operation,  within  any  such 
British  possession,  of  this  Act,  or  of  any  part  thereof  so  far  as  it 
relates  to  such  foreign  state,  and  so  long  as  such  law  or  ordinance 
or  any  part  thereof  shall  have  effect  in  such  British  possession, 
with  or  without  modifications  and  alterations,  as  if  it  were  part  of 
this  Act.  The  intention  was  to  make  a  general  Act  which  should 
apply  to  all  cases  except  where  there  was  anything  inconsistent 
with  the  treaties  referred  to.  The  treaty  of  1843  is  one  of  such 
treaties,  and  there  being  something  in  sect.  3,  sub-sect.  2,  incon- 
sistent with  the  treaty,  the  condition  so  imposed  does  not  apply 
to  that  treaty.  But,  further,  the  objection  which  was  taken  to 
the  proceedings  in  moving  for  the  rule  is  answered  by  the  affidavit 
of  Adolphe  Moreau.  It  is  clear  that  Bouvier  could  not,  until  he 
had  been  restored  or  had  an  opportunity  of  returning  to  Her 
Majesty's  dominions,  be  detained  or  tried  for  the  offence  of  abtis 
de  conficmce,  or  for  any  offence  committed  by  him  prior  to  such 
surrend^,  other  than  the  extradition  crime  proved  by  the  facts 
upon  which  the  surrender  is  granted.  The  law  of  France  is  not 
as  stated  on  behalf  of  Bouvier.  This  court  will  be  guided  by  the 
statement  of  the  law  by  a  person  in  the  position  of  M.  Moreau, 
as  described  in  his  affidavit,  the  more  so  as  the  circular  to  which 
he  refers  is  also  referred  to  by  an  author  of  such  repute  as  M. 
Felix  :  (see  the  passage  referred  to  at  vol.  2,  p.  333.)  [Stopped 
by  the  court.] 

O.  Brovme,  in  support  of  the  rule. — Under  sect.  3,  sub-sect.  2, 
the  court  will  order  the  discharge  of  the  prisoner  Bouvier.  It  is 
not  clear  that  by  the  law  of  France  provision  is  made  that  he 
shall  not,  until  he  has  been  restored  or  had  an  opportunity  of 
returning  to  Her  Majesty^s  dominions,  be  detained  or  tried  for  any 
offence  other  than  the  extraditiou  crime  proved  by  the  facts  on 
which  the  surrender  is  grounded.     M.  Moreau  is  not  justified  in 
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Exparu  his  declaration  of  the  law  of  France,  which  is  contrary  to  that 
BonYUR.  gg^  forth  in  Bouvier^s  affidavits,  and  the  cases  cited  from  Dalloz 
1872.  at  p.  98  of  Clarke  upon  the  Law  of  Extradition :  "  The  rule 
— '^  that  a  prisoner  surrendered  upon  a  charge  of  crime,  but 
Extradition,  accused  also  of  misdemeanor,  should  only  be  tried  for  the 
crime,  has  been  acted  upon  in  the  case  of  Demienon,  who  was 
given  up  by  Geneva  in  1840  on  a  charge  of  fraudulent  bankruptcy. 
The  renvoi  of  the  Chambre  de  Mises  en  Accusation  ordered  that 
if  acquitted  on  this  charge  he  should  be  tried  for  simple  bank- 
ruptcy and  breach  of  trust.  He  was  so  acquitted,  and  the 
Minister  of  Justice  held  himself  bound  to  re-deliver  him  to 
Geneva.  That  State  refused  to  receive  him ;  but  the  question 
whether  this  operated  as  a  new  extradition,  or  whether  he  ought 
to  be  liberated  at  the  French  frontier,  was  held  to  be  a  purely 
political  matter :  (Dalloz,  Jurisp.  G^n.  1840,  I.,  488.)  The  rule 
was  also  recognised  in  the  case  of  Sauve,  a  deserter  irom 
the  French  army,  accused  of  theft.  He  was  delivered  up  by 
Switzerland  on  the  express  condition  that  he  should  not  be  tried 
as  a  deserter,  but  only  for  the  theft,  for  which  he  had  been  con- 
denmed  par  contumace.  It  was  held  in  this  case  that  the  judges, 
empowered  according  to  the  information  to  judge  of  the  mis- 
demeanor as  well  as  the  crime,  ought  to  declare  themselves 
without  jurisdiction  over  the  former.  Sauve  was  tried  and  con- 
demned as  a  deserter,  but  this  judgment  was  overruled  by  the 
Conseil  de  Revision  of  Paris,  and  he  was  sent  back  to  be  allowed 
to  purge  his  contumacy,  and  to  be  tried  for  the  thefts  charged 
against  him  :  (Dalloz,  Jurisp.  G^n.  1862,  V.  159.)**  Other  cases, 
however,  show  that  the  principle  must  be  taken  with  some  modifica- 
tions :  "  In  the  case  of  Wolf  Crombach^  in  1845,  the  prisoner  was 
delivered  up  by  Switerzland  for  "faux  en  ecriture  de  commerce.** 
The  order  of  extradition  was  general,  but  this  was  the  only 
description  of  forgery  specified  in  the  treaty  under  which  he  was 
claimed.  On  his  trial  the  writings  proved  not  to  be  of  a  com- 
mercial character,  and  he  was  convicted  of  *fauze  en  ecriture 
privee*  He  thereupon  prayed  the  court  that  he  might  be  sent 
back  to  Switzerland,  quoting  Dermenon*8  case ;  but  this  point  was 
overruled,  and  he  was  sentenced  to  five  years  of '  rechision*  and  to 
^V exposition*  He  appealed  to  the  Cour  de  Cassation,  which, 
after  deliberation  in  Chambre  de  Conseil,  decided  that,  as  the 
treaty  provided  for  the  delivery  up,  not  only  of  those  declared 
guilty,  but  of  those  pursued  as  such  in  virtue  of  warrants  certified 
by  the  proper  legal  authority,  the  legality  of  the  extradition  and 
of  its  consequences  must  be  tested,  not  by  reference  to  the  gravity 
and  legal  character  of  the  crime  as  described  in  the  sentence 
of  condemnation,  but  with  regard  to  the  original  charge  against 
him  upon  which  he  was  pursued.  The  appeal  was  therefore 
rejected :  (Dalloz,  Jurisp.  G^n.,  1845,  I.,  8.)  In  the  same 
year  the  Ahhe  Orandfa/uac,  charged  with  ^faux  en  ecriture  privee 
et  d'enlevement  do  minewre^*  was  given  up  by  Tuscany,  with 
an  express  stipulation   that  he   should    not    be    tried   for  the 
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latter  offence.  The  Chambre  des  Mises  en  Accusation^  how- 
ever^ finding  there  were  no  sufficient  grounds  for  the  heavier 
charge^  remanded  him^  and  instructed  the  Cour  d' Assises  to  try 
him  for  the  smaller  offence.  On  appeal  against  this  a/rret,  the 
Cour  de  Cassation  held  that  the  Criminal  Courts  must  proceed 
without  regard  to  the  conditions  of  extradition.  That  was  a 
matter  for  the  consideration  of  the  Goyemment^  which  might 
prevent  the  execution  of  the  sentence  and  redeliver  the  criminal : 
(Dalloz^  Jurisp.  G^n.  1845^  I.^  405.)  The  other  French  decisions 
refer  chiefly  to  the  incompetence  of  the  tribunals  to  consider 
the  legality  of  the  surrender  which  has  been  made.  The  doctrine 
was  fully  laid  down  in  the  case  of  Burgerey  in  1841.  He  was 
'given  up  by  the  republic  of  Berne  on  a  charge  which  did  not 
come  within  the  treaty.  He  appealed  ag^ainst  his  conviction^ 
but  the  Cour  de  Cassation  held  that  the  two  countries  might 
have  extended  or  modified  the  convention  by  subseG[uent  agree- 
ments, according  to  the  requirements  and  obligations  of  the 
friendly  relations  which  subsisted  between  them ;  that  the  French 
tribunals  were  not  called  upon  to  inquire  into  the  reasons  which 
had  determined  the  Republic  of  Beme^  the  sole  guardian  of  it^ 
own  independence  and  dignity,  to  grant  the  extradition ;  and  that, 
whether  it  had  been  demanded  or  spontaneously  accorded,  the 
prisoner  had  been  legally  remitted  to  the  jurisdiction  of  the  law 
by  which  his  crime  was  punishable  :  (Dalloz,  Jurisp.  Gr^n.  1841, 1., 
440.)'^  [Blackbubn,  J.  also  cited  the  following  from  the  same  book, 
p.  91 :  "  Extradition  can  only  be  admitted  with  regard  to  a  person 
accused  of  a  crime  other  than  the  political  crime,  and  not  of  a 
misdemeanor.  It  follows  that  if  the  extradition  has  been  obtained 
of  a  person  accused  at  once  of  a  crime  and  a  misdemeanor,  he 
ought  not  to  be  put  upon  his  trial  for  the  misdemeanor.'^  And 
again:  "The  order  of  extradition  states  the  act  upon  which  it  is 
founded,  and  that  act  alone  should  be  investigated.^'  The  Attorney- 
Oeneral  pointed  out  that  in  this  case  the  warrant  of  commit- 
tal and  the  requisition  only  mentioned  the  two  extradition 
crimes — forgery  and  fraudulent  bankruptcy.]  At  all  events,  it 
does  not  sdBSciently  appear  between  such  contradictory  authori- 
ties what  the  French  law  is  on  the  subject,  and  therefore  extradi- 
tion ought  not  to  be  granted  under  the  present  Act. 

CoGKBUBN,  C.  J. — -I  am  of  opinion  that  this  rule  should  be 
discharged.  I  rather  hesitate  to  express  any  decided  opinion  as 
to  the  construction  to  be  put  upon  the  27th  section,  although  I 
see  plainly  what  was  the  intention  of  the  Legislature — ^that  is  to 
say,  it  was  intended,  while  getting  rid  of  the  statutes  by  which 
the  treaties  were  confirmed,  to  save  the  existing  treaties  in  their 
full  integrity  and  force.  This  has  been  probably  effected,  but  is 
certainly  not  very  clearly  expressed.  Nothing  would  have  been 
more  simple  than  to  enact  that^  although  it  was  expedient  to 
repeal  the  statutes,  yet  that  the  treaties  should  still  have  full  force 
and  effect ;  instead  of  which  -  thi&  complicated  and  obscure 
Ic^gu&ge  bas  been  adopted.     If  it  were  necessary  in  the  present 
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^ar jpai^fl  case  to  decide  that  point,  I  shotdd  have  been  prepared  to  do  so, 
^"^"^  and  to  declare  that  the  object  had  been  accomplished,  though  at 
1872.  ^^^  same  time  I  should  be  disposed  to  advise  the  Government  to 
— -  ^  make  the  matter  safe  by  amending  the  Act,  in  case  any  question 
Extradition,  nught  hereafter  arise  upon  it.  Upon  the  second  ground  upon 
which  we  are  asked  to  discharge  the  rule,  I  think  there  can  be  no 
real  doubt.  By  sect.  8,  sub-sect.  2,  the  statute  is  to  have  full 
force  where*  provision  is  made  by  the  law  of  the  state  demanding 
the  extradition  of  the  criminal,  or  by  arrangement,  that  the 
fugitive  criminal  shall  not,  until  he  has  been  restored,  or  had  an 
opportunity  of  returning  to  Her  Majesty's  dominions,  be  detained 
or  tried  in  the  foreign  stete  for  any  oflfence  Committed  prior  to  his 
surrender  other  than  the  extradition  crime  proved  by  the  facts  on 
which  the  surrender  is  grounded.  I  consider  that  the  require- 
ments of  this  provision  are  satisfied.  We  are  now  clearly  informed 
of  the  practical  working  of  the  French  law  by  the  affidavit  of  M. 
Moreau  referring  to  the  circular  which  is  binding  upon  the  courts 
of  that  country.  It  expressly  provides  that  the  criminal  who  is 
surrendered  in  respect  of  one  offence  will  not  be  tried  for  another, 
until  he  has  been  restored  or  has  had  an  opportunity  of  returning 
to  Her  Majesty's  dominions.  This  view  of  the  French  law  is 
confirmed  by  M.  Felix,  M.  Blondel  and  other  authors  of  the 
highest  possible  authority.  I  am  satisfied  that  we  must  discharge 
the  rule. 

Blackbuen,  J.— I  have  no  doubt  that  it  was  intended  that  the 
old  treaties  should  still  have  force  and  effect,  and  that  they  should 
be  enforced  by  the  machinery  provided  under  the  Extradition 
Act,  1870.  It  was  not  intended  to  abrogate  the  old  treaties,  but 
I  have  very  serious  doubts  whether  the  Legislature  have  effected 
by  the  27th  section  what  was  intended.  If  it  was  necessary  to 
decide  that  point,  I  should  desire  to  take  time  to  consider,  but  I 
content  myself  with  saying  that  it  seems  desirable  that  there 
should  be  some  Airther  legislation  upon  the  subject.  But  upon 
the  other  point  I  am  of  opinion  that  the  requirements  of  sect.  3, 
sub-sect.  2,  are  complied  with.  The  French  law  does  provide 
that  the  fugitive  criminal  shall  not  be  tried  for  an  offence  com- 
mitted prior  to  his  surrender  other  than  the  extradition  crime 
proved  by  the  facts  on  which  the  surrender  is  grounded.  When 
we  read  the  affidavit  of  M.  Moreau  and  the  text  books,  this  is 
made  clear.     The  criminal  ought  therefore  to  be  surrendered. 

Mellob,  J. — I  am  inclined  to  agree  with  the  construction  of 
sect.  27  suggested  by  the  Attorney-General ;  but  I  feel  some 
doubt,  and  it  would  be  advisable  to  set  all  doubt  at  rest  by  further 
legislation.  Upon  the  other  point  I  entirely  agree  with  the 
judgments  of  my  Lord  and  my  brother  Blackburn. 

Rule  discharged. 

Attorney  for  the  Crown,  The  Solicitor  to  the  Treasvry. 
Attorneys  for  applicant,  Saunders  and  Hawksford,  for  JP.  HawkS' 
ford,  Jersey. 
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Manchesteb. 

December  5,  1872. 

(Before  Mr.  Justice  Lush.) 

RbO.  v.  MAYEB8.(a) 

Attempt  to  eommUt  a  rape  on  a  wonum  culeep^^IncapMUty  to 

consefht. 

If  a  irum  has  or  attempts  to  have  connection  toith  a  woman  while  she 
is  asleep,  it  is  no  defence  that  she  did  not  resist,  as  she  is  in* 
capable  of  resisting.  The  m^a/n  can  therefore  be  found  gmlty  of 
a  rape,  or  of  an  attempt  to  commit  a  rape, 

EICHABD  MAYERS  was  indicted  for  having  committed  a 
rape  on  Sarah  Ann  Mayers^  on  the  12th  of  August^  1872, 
at  Manchester. 

Grimshaw  was  for  the  prosecution. 

Taylor  was  for  the  defence. 

The  prosecutrix  was  sister-in-law  of  the  prisoner^  and  they 
lived  in  the  same  house ;  the  offence  was  alleged  to  have  been 
committed  at  about  eight  o'clock  on  the  morning  of  the  12th  of 
August  last^  while  she  was  asleep  in  her  bed ;  her  husband  had 
gone  to  his  work  at  seven  o'clock  that  morning.  She  was  then 
awake^  but  went  to  sleep  again. 

The  prosecutrix  rave  the  following  evidence :  "  On  the  12th  of 
August^  at  7  a.m.^  f  got  up  to  g^t  my  husband's  breakfast^  and 
went  to  bed  again  directly  afterwards  and  fell  asleep ;  the  first 
thing  after  that  which  I  remember  was  finding  the  prisoner  in 
bed  with  me^  he  was  agate  of  me  when  I  awoke ;  I  said  nothing 
but  turned  away^from  him ;  I^cannot  say  that  he  did  it  altogether ; 
his  person  was  to  mine ;  I  cannot  say  he  did  more^  he  was  only  a 
moment  in  that  position ;  I  got  up  immediately  and  went  down 
stairs,  and  then  I  went  to  a  neighbour's  house  and  told  her  aVout 
it.  Cross-examined:  Prisoner  has  lived  in  the  house  two  or 
three  years;  there  has  never  been  any  attempt  at  familiarity 
before ;  I  could  not  tell  if  he  was  drunk  or  sober." 

(a)  Reported  by  H.  Thdxlow,  Bamstor-at-Law 
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ttBo.  The  learned  judge  having  said  that  there  was  no  case  of  actcftd 

Matebs      ^P®'  .^^^  ^^y  ^^  "^®  attempt. 

'  QrimshoAJOy  for  the  prosecution^  assented. 

1872.  This  closed  the  case  for  the  prosecution,  and  no  witnesses  were 

Att^t  to    ^^®^  ^^^  *^®  defence. 
wmmitarape      Taylor  for  the  prisoner,  now  contended  that  there  was  no 
—Evidence,   evidence  of  force  or  intent  to  use  force,  or  that  she  resisted  the 
prisoner,  and  therefore  the  prisoner  could  not  be  found  guilty  of 
the  attempt. 

Lush,  J,— Yes;  but  if  she  was  asleep,  she  is  incapable  of 
consent,  and  therefore  it  would  be  a  rape. 

Taylor. — ^But  there  must  be  evidence  that  he  used  force ;  see 
Beg.  V.  Stanton  (1  Carr.  &  Kir.  416),  in  which  case  the  prisoner 
was  indicted  for  an  assault  with  intent  to  commit  a  rape,  and 
Coleridge,  J.  said  there  must  be  some  evidence  of  force;  the 
words  of  the  indictment  are  'Violently  and  against  her  will." 
Here  there  is  no  evidence  of  violence. 

Lush,  J. — But  if  she  was  asleep  it  is  against  her  will,  and  I 
shall  rule  that  if  he  had,  or  attempted  to  have,  connection  with 
the  woman  while  she  was  asleep  he  is  guilty.  Whether  she  was 
helpless  or  asleep  it  is  the  same. 

Taylor  then  referred  to  E.  v.  Barrow  (11  Cox  C.  0.  191; 
38  L.  J.,  M.  C). 

Lush,  J. — ^But  in  Bwrrovfs  case  she  was  not  quite  asleep,  she 
was  only  half  unconscious. 

Lush,  J.,  to  the  jury :  In  this  case  there  is  no  evidence  of 
actual  rape.  You  may,  however,  find  the  prisoner  guilty  of 
the  attempt ;  for  I  shall  lay  down  the  law  to  you,  that  if  a 
man  gets  into  bed  with  a  woman  while  she  is  asleep,  and  he 
knows  she  is  asleep,  and  he  has  connection  with  her,  or  attempted 
to  do  so  while  in  that  state,  he  is  guilty  of  rape  in  the  one  case 
and  the  attempt  in  the  other.  Therefore,  what  you  must  consider 
is  this— did  the  prisoner  come  into  the  prosecutrix's  room  with 
the  intention  of  having  connection  with  her  while  she  was  asleep  ? 
If  he  did  not  have  connection  with  her,  but  only  attempted  to  do 
so,  he  is  guilty  of  the  attempt  only.  You  must  in  this  case  take 
into  consideration  the  circumstances  of  the  case,  for  there  is  no 
doubt,  although  he  had  lived  in  the  same  house  with  her  for  two 
years^  he  had  never  attempted  any  familiarities  with  her  before. 
Can  you  think,  therefore,  that  he  intended  to  have  connection 
with  her  while  she  was  awake  ?  The  questioii,  therefore,  for  you 
is,  did  he  get  into  that  bed  intending  to  have  connection  with 
her  while  she  was  asleep  ?  If  he  did  have  connection  with  her 
while  she  was  asleep  he  is  guilty  of  rape ;  if  he  only  attempted  to 
do  so  he  is  guilty  of  the  attempt, 

QvjUJby. 
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Maitohbbtbb. 

December  7,  1872, 

(Before  Mr.  Justice  Lush.) 

Rio.  V,  TnsNiB.(a) 

Personation — Ballot  Act,  35  8f  36  Vict.  c.  33, «.  24 — Mumdpal 
election — Evidence — 5  ^  6  Will.  4,  c.  76,  a.  43. 

It  is  not  necessary  to  produce  the  charter  of  a  city  to  prove  that  it  is 
a  municipal  corporation  ;  production  of  the  minutes  of  the  council 
at  which  the  alderman  was  chosen  for  the  ward  is  sufficient  evi- 
dence, if  it  proves  that  the  councillors  of  the  ward  were  present  on 
the  occGMon,  and  it  is  a  sufficient  compliance  with  sect.  43  of 
6^6  Will  4,  c.  76. 

DAVID  TURNER  was  indicted  for  having  wilfully,  falsely, 
and  feloniously  applied  for  a  ballot  paper  at  the  municipiJ 
election  for  the  City  of  Manchester  of  the  1st  of  November. 

Hopwood  was  for  the  prosecution. 

Leresche  was  for  the  defence. 

The  prisoner  was  indicted  under  the  24th  section  of  35  &  36 
Tict.  c.  33  (the  Ballot  Act),  which  enacts  that  "  a  person  shall 
for  all  purposes  of  ihe  laws  relating  to  parliamentary  and  municipal 
elections  be  deemed  to  be  guilty  of  the  offence  of  personation  who, 
at  an  election  for  a  county  or  borough,  or  at  a  municipal  election, 
applies  for  a  ballot  paper  in  the  name  of  some  other  person, 
whether  that  name  be  that  of  a  person  living  or  dead,  or  of  a 
fictitious  person ;  or  who,  having  voted  once  at  any  such  election, 
applies  at  the  same  election  for  a  ballot  paper  in  his  own  name. 

''  The  offence  of  personation,  or  of  aiding,  abetting,  counselling, 
or  procuring  the  commission  of  the  offence  of  personation,  shall 
be  a  felony  ;  and  any  person  convicted  thereof  shall  be  punished 
by  imprisonment  for  a  term  not  exceeding  two  years  with  hard 
labour.*' 

The  indictment  was  as  follows : — 

Lancashire,     )  The  jurors  of  our  Lady  the  Queen  upon  their 

to  wit.         j       oaths  present,   that  heretofore,  and  at  the 

time  of  the  committing  of  the  felony  hereinafter  mentioned,  the 

city  of  Manchester,  in  the  said  county  aforesaid,  was  a  municipal 

(a)  Reported  by  H.  Thnrlow,  Esq.,  BuiiBtsr-at-Law. 
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Rn.       boroagh^  city  and  corporation^  within  the  meaning  of  the  Acts  of 
^'  Parliament  relating  to  municipal  cities,  boroughs  and  corporations, 

^"""^  and  to  municipal  elections,  and  had  been,  and  was  duly  divided 
1872.  for  election  an4  other  purposes,  into  wards,  to  wit,  fifteen  named, 
n  77 — 7  called,  and  known  as  New  Cross  Ward,  St.  MichaePs  Ward, 
P^i^iJjr  CoUegiate  Church  Ward,  St.  Clement's  Ward,  Exchange  Ward, 
Oxford  Ward,  St.  James's  Ward,  St.  John's  Ward,  St.  Ann's 
Ward,  All  Saints'  Ward,  St.  Luke's  Ward,  St.  George's  Ward, 
Medlock-street  Ward,  Ardwick  Ward,  and  Cheetham  Ward. 
And  the  jurors  aforesaid,  upon  their  ottth  aforesaid,  do  further 
present,  that  during  all  the  time  first  aforesaid,  at  the  city  afore- 
said, to  wit,  on  the  Ist  day  of  Noyember,  1872,  a  municipal 
election  within  the  meaning  of  the  Ballot  Act,  1872,  was  proceed- 
ing and  being  held  in  due  form  of  law,  to  wit,  the  election  of  a 
person  to  serve  the  office  of  councillor  for  the  Ward  of  St. 
Clement's  aforesaid,  whereunto  one  George  Anderson  and  one 
Edmund  Asquith  had  been  before  then  duly  nominated,  and  were 
candidates,  and  the  same  was  durine  all  the  time  being  held 
and  proceeding  at  divers  polling  booths  and  stations,  and  among 
others  at  a  polling  booth  and  station  numbered  5,  before  one 
John  Nelson  then  and  there  acting  as  presiding  officer  at  the  said 
polling  booth  station,  and  during  all  the  time  aforesaid,  the  name 
of  Henry  Stocks  appeared  and  was  in  and  upon  the  register  of 
voters,  that  is  to  say,  the  burgess  and  citizens  roll  of  tiie  said 
city  and  the  ward,  and  the  list  of  the  said  ward  then  in  force,  as  a 
citizen  having  a  right  to  vote  at  the  said  election ;  and  thereupon 
at  the  city  aforesaid,  on  the  day  and  year  aforesaid,  at  the  muni- 
cipal election  aforesaid,  David  Turner  wilfully,  falsely,  and  feloni- 
ously did  apply  for  a  ballot  paper  at  the  said  polling  booth  and 
station  numbered  5,  before  the  said  John  Nelson,  in  the  name  of 
some  other  person  than  himself,  of  the  said  David  Turner,  that  is 
to  say,  in  the  name  of  the  said  Henry  Stocks,  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  before 
and  at  the  time  of  the  committing  of  the  felony  hereinafter  set 
forth,  the  city  of  Manchester,  in  the  county  aforesaid,  was  a 
municipal  borough  within  the  meaning  of  the  Acts  of  Parliament 
relating  to  municipal  corporations,  and  a  municipal  election  of 
a  person  to  serve  the  office  of  counsellor  for  a  ward  of  the  said 
city,  that  is  to  say,  St.  Clement's  Ward,  was  being  held,  and 
thereupon  David  Turner,  late  of  the  city  aforesaid,  on  the  1st 
day  of  November,  1872,  at  the  city  aforesaid,  at  and  during  the 
said  municipal  elections  in  and  for  the  said  St.  Clement's  Ward 
aforesaid,  for  a  ballot  paper  in  the  name  of  a  person  other  than 
himself,  to  wit,  in  the  name  of  one  Henry  Stocks,  then  and  there 
feloniously  did  apply^  against  the  form  of  the  said  statute  in  such 
case  mAQQ  aiid  pi^vided,  and  against  the  peace  of  our  lady 
the  Queen,  her  crown  and  dignity. 

The  circumstances  of  the  case  were  as  follows  ^-^The  municipal 
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election  for  tliecityof  ManchesteTtook  placeonthelst  of  November,        Rwj. 
and  the  prisoner  went  on  that  day  to  one  of  the  polling  booths  for     _  ^' 

St.  elements  Ward,  and,  after  having  stated  that  his  name  was        

Henry    Stocks,   of   under  52,   Boardman-street,  applied  for  a        1872. 
ballot  paper,  which  was  given  him,  and  which  he  placed  in  the 
ballot  box.     For  the  prosecution  the  following  witnesses  were  ^^j^^ 
called : — 

John  Nelson  said  he  was  presiding  officer  at  No.  5  polling  booth 
in  St.  Clement's  Ward  on  the  Ist  of  November  at  theelection  for  that 
ward.  He  saw  prisoner  come  into  the  booth,  and  heard  him  say 
he  was  Henry  Stocks,  of  under  52,  Boardman-street.  A  voting 
paper  was  handed  to  him. 

Samuel  Gill  said  he  was  agent  to  Mr.  Asqaith,  who  was  a  can- 
didate at  the  municipal  election  for  the  1st  of  November.  He  was  at 
No.  5  polling  booth  in  St.  Clement's  Ward,  and  heard  prisoner 
say  he  was  Henry  Stocks. 

Ellen  Stocks  said  she  was  the  wife  of  Henry  Stocks,  and  that 
on  the  1st  of  November  her  husband  was  away  in  Staffordshire. 

Sir  Joseph  Heron  said  he  was  the  town  clerk  of  Manchester, 
and  he  produced  the  burgess  roll  in  which  Henry  Stocks  appecu'ed 
as  occupier  of  52,  Boardman-street. 

This  was  the  case  for  the  prosecution. 

Leresche,  for  the  prisoner,  contended  that  it  must  be  proved 
that  Manchester  was  a  municipal  corporation;  that  there  had 
been  no  proof  of  this ;  and  that  the  charter  of  the  city  ought  to 
have  been  produced. 

Lush,  J.,  overruled  the  objection,  as  he  said  that  it  was  in  his 
judicial  knowledge  that  Manchester  was  a  municipal  corporation. 

Leresche  then  objected  that  under  sect.  43  of  5  &  6  Will.  4,  c.  76, 
it  should  have  been  proved  that  the  election  should  have  been 
held  before  the  alderman  whom  the  councillors  chosen  in  such 
ward  shall  yearly  appoint  in  that  behalf.  In  this  case  it  appeared 
that  the  alderman  in  question  had  been  chosen  by  the  council  of 
the  city,  and  not  by  the  councillors. 

In  answer  to  this  the  town  clerk  produced  the  minutes  of  the 
council  at  which  the  choice  of  the  alderman  for  the  wards  respec- 
tively was  made,  and  that  at  that  meeting  the  proper  number  of 
councillors  for  the  ward  in  question  were  present. 

Hopwood  contended  that  the  proof  of  the  acting  of  the  alderman 
as  presiding  officer  was  sufficient  proof  of  due  appointment,  and 
cited  R.  V.  Thompson,  2  Moo.  &  R.  355,  and  that  the  production 
of  the  minutes  was  sufficient  proof  of  the  appointment. 

Lush,  J.,  after  having  consulted  Mallob,  J.,  who  was  sitting 
in  the  other  court,  said  that  as  it  appeared  by  the  minutes  that 
the  councillors  of  the  ward  were  present  on  the  occasion  of  the 
choice  of  the  alderman,  and  that  was  a  suffi^ciei^t  compliance  with 
the  requirements  of  sect.  43  of  5  &  6  Will.  4,  c.  76. 

OuUty.     Sentence  Uvelve  months^  ha/rd  hixmr. 
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CENTRAL  CRIMINAL  COURT. 

December  16, 1872. 

(Before  Mr.  Jastice  Bbktt.) 

Reg.  v.  Bunn,  R^t,  Jonis,  Wilson,  and  DiLLBY.(a) 

Oanspiracy — Trades  Union  Act  (84  ^  SbVict,  c.  31) ;  Criminal  Law 

Amendment  Act  (34  |-  85  Vict,  c,  32). 

An  indictment  for  conspiracy  at  common  laxo  will  lie  against  two  or 
more  persons  for  conspiring  to  commit  an  offence  for  which 
special  provision  is  made  by  statute. 

The  defendants,  serva/nts  of  a  gas  company  under  contract  of 
service,  being  offended  by  the  dismissal  of  a  fellow  servant, 
agreed  together  to  quit  the  service  of  their  employers,  without 
notice  and  in  breach  of  their  contracts  of  service,  by  reason  of 
which  the  company  were  seriously  impeded  in  the  conduct  of  their 
business. 

Being  indicted  for  a  conspiracy,  it  was  contended  that  the  stat, 
34  ^  85  Vict,  c,  SI,  having  determined  that  no  act  shall  be  illegal 
merely  by  reason  of  its  being  in  restraint  of  trade,  and  having 
also  defined  the  offence  of  "  obstructing  or  molesting,"  and  other^ 
wise  determined  what  shall  be  deemed  to  be  offences  as  between 
masters  amd  servants,  had  virtually  declared  all  other  acts  not  to 
be  punishable. 

But,  held,  that  the  provisions  of  the  statute  had  not  affected  the 
convmon  law  of  conspiracy,  for  which  an  indictment  would  lie. 

The  questions  submitted  to  the  jury  were  as  follows : — 

First.  Did  the  defendants  agree  together  to  force  tlie  company 
against  its  will  to  employ  a  mam,  it  objected  to  employ  ? 

Second,  If  so,  was  this  sought  to  be  done  by  improper  threats  or 
molestaMon  ? 

Third.  Molestation  being  anything  done  with  improper  intent,  to 
the  unjustifijoble  annoyance  and  interference  wUh  the  master  in 
the  conduct  of  his  business,  amd  such  as  would  be  Ukely  to  have  a 
deterring  effect  on  a  man  of  ordinary  nerve, — was  a  quitting 
of  the  employ  without  notice,  amd  breaking  of  the  contract  of 
service,  to  the  undoubtedly  serums  injury  of  the  masto;  a  moleS' 
talion  within  the  above  meaning  of  the  term  ? 

(a)  Reported  by  Edwd.  T.  S.  Bbilit,  Bwrbter-at-Lftw. 
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Fourth.  Did  the  defendants  agree  together  to  force  their  employer  to        Rw. 

do  whai  they  desired  by  such  a  molestation  ?  ^^' 

Fifth.  Did  the  defendants  endea/uour  to  enforce  their  object  by  amdothebs. 

simultaneously  breaking  their  contracts  of  service  ?  

A  conspiracy  may  be  to  do  am,  wnlawful  act,  or  to  do  a  la/ivful  a^ct  by        |^^ 

unlawful  meams.   If  the  jury  deemed  the  object  lawful,  they  would  Conspiraof^ 

further  say  if  the  msans  employed  were  lawful  or  unlawful.  Trades  Union 

JOHN  BUNN,  George  Ray,  Edward  Jones,  Robert  Wilson, 
and  Thomas  Dilley  were  indicted  for  a  common  law  con- 
spiracy against  their  masters,  the  G-aslight  and  Coke  Company. 
The  charge  was  rariously  stated  in  ten  coants.  Thelst,  2nd, 
Srd,  4th,  5th,  and  10th  coants  were  as  follows : — 

Central  Criminal  Court)  The  jurors  for  our  lady  the  Queen,  upon 
to  wit.  I      their  oath    present,   that    heretofore 

and  at  the  time  of  committing  the  offence  hereinafter  charged,  a 
certain  public  company  called  the  Gkts  Light  and  Coke  Company, 
carried  on,  used,  and  exercised  the  trade  and  business  of  manu- 
facturers and  vendors  of  gas,  hiring  and  employing  divers 
servants,  workmen,  and  labourers,  in  their  said  trade  and 
business,  at  wages  mutually  agreed  upon  between  them  the 
Ghks  Light  and  Coke  Company  and  the  said  workmen  and 
labourers,  and  that  the  said  Gh[s  Li^t  and  Coke  Company  had 
so  hired  and  employed  one  Thomas  Dilley,  as  such  servant,  and 
had  lawfully,  and  for  good  and  sufficient  cause  and  reason,  dis- 
charged the  said  Thomas  Dilley  from  the  service  of  the  said 
company.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present  that  John  Bunn,  George  Ray,  Edward  Jones, 
Robert  Wilson,  Samuel  Webb,  James  Clark,  and  the  said  Thomas 
Dilley,  and  divers  other  persons  whose  names  to  the  jurors 
aforesaid  are  unknown,  well  knowing  the  premises,  and  being 
evil  disposed  persons,  and  unlawfully,  wickedly,  and  unjustly 
devising,  contriving,  and  intending  to  injure,  prejudice,  and 
annoy  the  said  company,  and  to  force  and  endeavour  to  force  the 
said  company  to  make  alterations  in  their  mode  of  conducting  and 
carrying  on  their  said  trade  and  business  on  the  2nd  day  of 
December,  in  the  year  of  our  Lord,  1872,  at  the  parish  of 
Woolwich,  in  the  county  of  Kent,  and  within  the  jurisdiction 
of  l)he  said  Central  Criminal  Court,  unlawfully  did  conspire, 
combine,  confederate,  and  agree  together  amongst  themselves,  by 
divers  unlawful  ways,  contrivances,  and  stratagems  and  by 
divers  threats  and  menaces,  and  other  unlawfiu  and  wicked 
means  and  devices  to  obtain,  extort,  and  procure  of  and  from 
one  George  Careless  Trewby,  then  being  the  superintendent  of 
the  Beckton  works  of  the  said  GtM  Light  and  Coke  Company, 
and  then  being  lawfully  authorised  to  appoint  and  discharge  the 
servants  and  workmen  of  the  said  company,  the  promise  of  him 
the  said  George  Careless  Trewbv,  contrary  to  his  own  free  wiU 
to  take  back  and  reinstate  in  the  service  of  the  said  company 
the    said    Thomas  Dilley,   to    the    gpreat    damage    and    injury 


1872. 


318  CHIMIN AL  LAW  CASKS. 

Rk.        of  t]ie  said  oompany^  to  the  evil  example  of  all  others  in  the 
B^        like  case  offending^  and  against  the  peace  of  our  said  lady  the 
AND  orHBBs.   Queen,  her  crown  and  dignity. 

Second  Count, — ^And  the  jorors  aforesaid  upon  their  oath 
aforesaid^  do  farther  present  that  the  said  John  Bann^  G-eorge 
ConBpiraaf^  Bay^  Edward  Jones^  Robert  Wilson^  Samuel  Webb,  James  Clark, 
Traasa  Union  and  Thomas  Dilley,  and  diners  other  persons,  whose  names  are 
'  unknown  to  the  jurors  aforesaid,  well  knowing  the  premises  in 
the  first  count  mentioned,  and  being  evil  disposed  persons,  and 
unlawfully,  wickedly,  and  unjustly  devising,  contriving,  and  in- 
tending to  injure,  prejudice,  and  annoy  the  said  Gras  Light  and 
Coke  Company,  and  to  force  and  endeavour  to  force  the  said 
company  to  make  alterations  in  their  mode  of  conducting  and 
carrying  on  their  said  trade  and  business,  afterwards,  to  vnt,  on 
the  day  and  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  unlavrfully  did  conspire,  combine,  confederate, 
and  agree  together  amongst  themselves,  by  divers  unlawful  ways, 
contrivances,  and  stratagems,  and  by  divers  threats  and  menaces, 
and  other  unlawful  and  wicked  means  and  devices,  to  obtain, 
procure,  and  compel  the  said  company,  contrary  to  their  own  free 
will  and  judgment,  to  reinstate  the  said  Thomas  Dilley,  in  the 
service  of  the  said  company,  to  the  great  injury,  prejudice,  and 
damage  of  the  said  G-as  Light  and  Coke  Company,  to  the  evil 
example  of  all  others  in  like  case  offending,  and  against  the 
peace  of  our  said  lady  the  Queen,  her  crown  and  dignity. 

TJdrd  Oount,— And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  before  and  at  the  time  of  committing 
the  offence  hereinafter  in  this  count  mentioned,  the  said  Qas  Light 
and  Coke  Company  carried  on,  used,  and  exercised,  the  trade  and 
business  of  manufacturers  and  vendors  of  gas,  and  had  hired  and 
employed  divers,  to  wit,  five  hundred  servants,  workmen,  and 
labourers,  to  assist  them  in  the  said  manufacture,  at  wages  mutually 
agreed  upoD  between  the  said  Gras  Light  and  Coke  Company  and 
the  said  servants,  workmen,  and  labourers,  under  and  by  virtue  of 
certain  lawful  contracts  made  between  the  said  Gas  Light  and 
Coke  Company  and  the  said  servants,  workmen,  and  labourers,  in 
that  behalf,  and  had  hired  and  employed  the  said  John  Bunn, 
Oeorge  Bay,  Edward  Jones,  Robert  Wilson,  Samuel  Webb,  James 
Clark,  William  Lenz,  Edward  Penn,  Hermann  Ghers,  John  Sieper, 
and  divers  other  servants,  workmen,  and  labourers  under  the  said 
contracts,  and  the  said  servants,  workmen,  and  labourers  had 
severally  in  and  by  the  said  conti*acts  agreed  not  to  leave  the 
service  of  the  said  company  without  due  notice  of  their  intention 
so  to  do ;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  afterwards,  and  whilst  the  said  contracts 
were  subsisting  and  in  fiill  legal  force  and  effect,  to  wit,  on  the 
day  and  in  the  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  of  the  said  Central 
Criminal  Court,  the  said  John  Bunn,  Greorge  Ray,  Edward  Jones, 
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Robert  Wihon,  Samuel  Webb,  James  Clark,  Thomas  Dilley,  and        ^^^ 
divers  other  persons  whose  names  to  the  .jurors  aforesaid  are       ^^^ 
unknown,  well  knowing  the  premises,  and  being  evil  disposed  andothebs. 
persons,  and  unlawfully,  wickedly,  and  unjustly  devising,  contriving 
and.  intending  to  injure,  prejudice,  and  annoy  the  said  company, 
and  to  hinder  and  prevent  the  said  company  from  carrying  on,  ConwtVacy-— 
using  and  exercising  their  said  trade  and  business,  unlawfully  did  Trades  Union 
conspire,  combine,  confederate,  and  agree  together  amongst  them- 
selves, by  divers  unlawful  ways,  contrivances,  and  stratagems,  un- 
lawfully to  break  the  said  contracts  respectively ;  and  tiiat  they, 
the  said  John  Bunn,  George  Bay,  Edward  Jones,  Robert  Wilson, 
Samuel  Webb,  James  Clark,  William  Lenz,  Edward  Penn,  Her- 
mann Gers,  John  Sieper,  and  the  said  other,  servants,  workmen, 
and  labourers  should  depart  from  their  said  hiring  and  service, 
and  that  the  said  last-mentioned  persons  respectively  should  not 
give  respectively  to  the  said  company  any  notice  in  pursuance  of 
the  said  contracts  respectively  of  their  intention  so  to  depart  from 
their  said  hiring  and  employment,  to  the  great  damage  and  injury 
of  the  said  company,  to  the  evil  example  of  all  others  in  the  Uke 
case  offending,  and  against  the  peace  of  our  said  Lady  the  Queen, 
her  crown,  and  dignity. 

Fowrth  Oount. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  heretofore  and  at  the  time  of  com- 
mitting the  offence  hereinafter  charged  divers  public  companies 
carried  on,  used  and  exercised  the  tr^e  and  business  of  manufac- 
turers and  vendors  of  gas,  hiring  and  employing  divers  workmen 
and  labourers  in  their  said  trade  and  business,  at  wages  mutually 
agreed  upon  between  them,  the  said  companies,  and  the  said 
workmen  and  labourers.  And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  heretofore,  before  and  at 
the  time  of  committing  the  offence  next  hereinafter  charged,  divers 
public  companies,  to  wit,  the  Gbs  Light  and  Coke  Company,  the 
Imperial  Ghas  Company,  the  Lidependent  Qtss  Company,  the 
Commercial  Gas  Company,  the  Surrey  Consumers^  Gas  Company, 
the  Phoenix  Gas  Company,  and  divers  other  public  companies 
carried  on,  used  and  exercised  the  said  trade  and  business  of 
manufacturers  and  vendors  of  gas  as  aforesaid,  in  divers  parishes 
and  places  within  the  jurisdiction  of  the  said  Central  Criminal 
Court;  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do 
further  present,  that  the  said  John  Bunn,  George  Ray,  Edward 
Jones,  Robert  Wilson,  Samuel  Webb,  James  Clark,  Thomas 
Dilley^  and  divers  other  persons  whose  names  are  unknown  to  the 
jurors  aforesaid,  well  knowing  the  premises,  and  being  evil  dis- 
posed persons  and  unlawfully,  wickedly,  and  unjustly  devising, 
contriving,  and  intending  to  impoverish  the  said  several  public 
companies  in  this  count  mentioned  and  divers  other  public  com- 
panies, manufacturers  and  vendors  of  gas,  and  each  of  them  re- 
spectively on  the  day  and  in  the  year  aforesaid,  within  the  juris- 
diction of  the  said  Central  Criminal  Court,  unlawfully  did  con- 
spire, combine,  confederate  and  agree  together  amongst  them- 
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I^Bo-        selves  by  divers  anlawfal  wajrs^  contrivances  and  stratagems^  and 

BmvM        ^7  divers  unlawfdl  and  wicked  means  and  devices^  to  impoverish 

AND  cmna^   in  their  said  trade  and  business  of  manufacturers  and  vendors  of 

gas  the  said  Gras  Light  and  Coke  Company^  the  said  Imperial  Gtss 

Company^  the  said  Independent  Qsa  Company^  the  said  Commer- 
Canspi  racg—  cial  Gas  Company^  the  said  Surrey  Consumers'  Ghts  Company^  and 
TradM  Union  the  Said  PhoBuix  Gas  Company,  and  divers  other  companies  re- 
^'         spectively  then  and  there  carrying  on,  using  and  exercising  the  said 
trade  and  business  of  manufacturers  and  vendors  of  gas  as  afore- 
said,  to  the  great  damage  of  the  said  Gas  Light  and  Coke  Com- 
pany, the  said  Imperial  Gtis  Company,  the  said  Independent  Gas 
Company,  the  said  Commercial  Gas  Company,  the  said  Surrey 
Consumers'  Ghks  Company,  and  the  said  Phcenix  Gras  Company, 
to  the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  said  lady  the  Queen,  her  crown  and 
dignity. 

Fifth  Count, — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  John  Bunn,  George  Bay, 
Edward  Jones,  Bobert  Wilson,  Samuel  Webb,  James  Clark, 
Thomas  Dilley,  and  divers  other  persons  whose  names  are 
unknown  to  the  jurors  aforesaid,  well  knowing  the  premises  in 
the  fourth  count  mentioned,  and  being  evil  disposed  persons,  and 
unlawfully,  wickedly,  and  unjustly  devising,  contriving,  and 
intending  to  hinder  and  prevent  the  said  public  companies  in  the 
fourth  count  mentioned,  and  each  of  them  respectivelv,  from 
carrying  on,  using,  and  exercising  their  said  trade  and  business 
of  manufacturers  and  vendors  of  gas  on  the  day  and  in  the  year 
aforesaid,  within  the  jurisdiction  of  the  said  Central  Criminal  Court, 
unlawfully  did  conspire,  combine,  confederate,  and  agree  together 
amongst  themselves  by  divers  unlawful  ways,  contrivances,  and 
stratagems,  and  by  divers  anlawful  and  wicked  means  and  devices, 
to  prevent  and  hinder  them,  the  said  Graslight  and  Coke  Com- 
pany, the  said  Imperial  Gas  Company,  the  said  Independent  Ghis 
Company,  the  said  Commercial  Gas  Company,  the  said  Surrey 
Consumers'  Gras  Company,  the  said  Phoenix  Gas  Company,  and 
each  of  them  respectively,  from  carrying  on,  using,  and  exercising 
their  said  trade  and  business  so  carried  on,  used,  and  exercised  as 
aforesaid,  to  the  great  damage  of  the  said  Graslight  and  Coke 
Company,  the  said  Imperial  Gas  Company,  the  said  Independent 
Gas  Company,  the  said  Commercial  Gas  Company,  the  said 
Surrey  Consumers'  Gas  Company,  and  the  said  Phoenix  Ghua 
Company,  to  the  evil  example  of  all  others  in  the  like  case  offend- 
ing, and  against  the  peace  of  our  said  Lady  the  Queen,  her 
crown  and  dignity. 

Tenth  Oount. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  before  and  at  the  time  of  the  com- 
mitting the  offence  hereinafter  in  this  count  mentioned,  the  said 
Gas  Light  and  Coke  Company  were  possessed  of  certain  buildings, 
gas  holders,  retorts,  machinery,  appliances,  and  materials,  for 
manufacturing  gas  at  fieckton,  in  the  county  of  Kent,  and  within 
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the  jurisdiction   of  the  said  Central  Criminal  Courts   and  were 
under  certain  Acts  of  Parliament  legally  bound  to  supply  gas  for 
the  lighting  of  the  public  lamps  in  certain  districts  and  places  in 
the   said  Acts  of  Parliament  mentioned^  and  were  also  in  like 
manner  bound  to  supply  all  the  liege  subjects  of  our  said  Lady 
the  Queen  with  gas^  within  the  said  districts  at  all  hours  of  the  Ci 
day  and  night.     And  the  jurors  aforesaid,  upon  their  oaths  afore- 
said, do  farther  present,  that  for  the  purpose  of  keeping  up  a 
constant  and  continuous  supply  of  gas  to  the  said  public  lamps, 
and  to  the  said  liege  subjects  of  our  said  Lady  the  Queen  it  was 
necessary  to  employ  a  large  number  of  servants,  workmen,  and 
labourers,  to  wit,  five  hundred  servants,  workmen,  and  labourers, 
to  carry  on  continuously  and  without  interruption  the  manufacture 
of  the  said  gas,  at  the  said  works  at  Beckton,  and  that  the  work 
and  labour  of  manufacturing  gas  was  so  continuously  and  with- 
out interruption  carried  on  by  means  of  about  half  of  the  number 
of  the  said  servants,  workmen,  and  labourers  working  in  the  said 
works   by   night,   and  about  half  of  the   number   of  the   said 
servants,  workmen,  and  labourers  working  in  the  said  works  by 
day.     And   the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  the  said  servants,  workmen,  and  labourers 
were  hired  by  the  said  company,  and  the  said  servants,  workmen, 
and  labourers  entered  the  service  of  the  said  company  upon  an 
agreement  and  contract  of  service,  that  the  said  service  should 
not  be  determined  by  the  said  company  or  by  the  said  servants, 
workmen,  and  labourers  respectively,  without  a  previous  notice  of 
their  intention  respectively,  so  to  determine  the  said  service ;  the 
object  of  the  said  agreement  and  contract  of  service  being  that 
there  should  be  no  interruption  in  the  carrying  on  the  said  manu- 
facture of  gas  at  the  said  works,  by  reason  of  any  of  the  said 
servants,  workmen,  and  labourers  suddenly  ceasing  to  perform 
their  part  of  the  said  work  and  labour.     And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  previous  to  the 
2nd  day  of  December,  a.d.  1872,  the  said  continuous  manufac- 
ture of  gas  had  been  and  was  being  carried  on  at  the  said  works 
as  aforesaid.     And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  on  the  said  2nd  day  of  December,  a.d. 
1872,  at  Beckton  aforesaid,  and  within  the  jurisdiction  of  the 
said  Central  Criminal  Court,  John  Bunn,  Gteorge  Bay,  Edward 
Jones,  Robert  Wilson,  James  Clark,  and  Thomas  Dilley,  well- 
knowing    the    premises,   and    being    servants,    workmen,   and 
labourers  as  aforesaid,  under  contracts  of  service  as  aforesaid, 
and  which  said  contmcts  of  service  with  the  said  company  as 
aforesaid  had  not  been  determined  by  previous  notice  as  aforesaid, 
wilfully,  designedly,  and  unlawfaUy  did  conspire,  combine,  con- 
federate, and  agree  together,  and  with  divers  others  whose  names 
are  to  the  jurors  unknown,  themselves  to   commit  a  breach  of 
the  said  contract  of  service,  and  by  divers  threatening  notices, 
exhortations,  persuasions,  falsehoods,  stratagems  and  devices  to 
procure,  induce^  and  constrain  the  other  servants,  workmen,  and 
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Rifl.        labourers,  whether  working  on  the  said  works  by  night  or  by  day, 

^^'  against  their  own  free  will  and   good  judgment  also  to  commit  a 

AND  OTHBB8.   breach  of  the  said  contract  of  service  at  one  and  the  same  time ; 

that  is  to  say,  to  refuse  to  do  the  necessary  work  and  labour 

|£^'        required  to  be  done  as  aforesaid,  for  the  purpose  of  manufacturing 

Conspiracy^  ^^^  Supplying  gas  without  interruption  as  aforesaid,  and  to  leave 

Trades  Union  the  Said  works  of  the  said  company  suddenly,  simultaneously,  and 

'^^^'        without  notice,  to  the  great  injury  of  the  said  company,  and  of  the 

said  liege   subjects   of  our   Lady  the   Queen,    and   of  the   said 

servants,  workmen,  and  labourers  of  the  said  company,  who  were 

otherwise  ready  and  willing  to  continue  their  said  contract  of 

service,  and  against  the  peace  of  our  said  Lady  the  Queen,  her 

crown  and  dignity. 

The  sixth,  seventh,  eighth,  and  ninth  counts  were  for  molest- 
ing, intimidating,  and  forcing  William  Lenz  and  others  to  leave 
the  service  of  the  Gas  Company,  and  were  given  up  by  the  pro- 
secution upon  the  suggestion  of  the  learned  judge  in  the  course 
of  the  trial. 

Hardinge  Oiffard,  Q.C.,  and  Besley  (instructed  by  Humphreys 
and  Morgan)  for  the  prosecution. 

Straight  and  Hv/mphreys  for  Bunn  and  Dilley;  Montague 
Williams  for  Ray,  Jones,  and  Wilson  (instructed  by  Shaen,  Roscoe, 
and  Massey). 

Oiffard,  in  opening  the  case,  cited  R.  v.  Dniitt,  Lawrence,  Adam- 
son,  and  others  (10  Cox  C.  C,  600),  and  read  the  words 
of  Bramwell,  B.,  there  reported : — ^^  When  the  law  gave,  or  rather 
acknowledged,  a  right,  it  provided  a  punishment  or  a  remedy  for 
the  violation  of  that  right.  That  was  a  cardinal  rule,  and  an 
obvious  one.  The  old  expression  that  ^  there  was  no  wrong  with- 
out a  remedy,^  might  also  be  interpreted  to  mean  that  there  was 
also  no  right  without  a  remedy.  Sometimes  the  remedy  was  by 
a  criminal  proceeding,  sometimes  by  a  civil  taction,  sometimes  by 
both.  Having  made  those  general  remarks,  he  would  make 
another,  which  was  also  familiar  to  all  Englishmen — ^namely,  that 
there  was  no  right  in  this  country  under  our  laws  so  sacred  as  the 
right  of  personal  liberty.  No  right  of  property  or  capital,  about 
which  there  had  been  so  much  declamation,  was  so  sacred  or  so 
carefully  guarded  by  the  law  of  this  land  as  that  of  personal 
liberty.  They  were  quite  aware  of  the  pains  taken  by  tne  com- 
mon law,  by  the  writ,  as  it  was  called,  of  habeas  corpus,  and 
supplemented  by  statute,  to  secure  to  every  man  his  personal 
freedom — that  he  should  not  be  put  in  prison  without  lawful  cause, 
and  that  if  he  was,  he  should  be  brought  before  a  competent 
magistrate  within  a  given  time  and  be  set  at  liberty  or  undergo 

funishment.  But  that  liberty  was  not  liberty  of  the  body  only, 
t  was  also  a  liberty  of  the  mind  and  will ;  and  the  liberty  of  a 
man^s  mind  and  will,  to  say  how  he  should  bestow  himself  and  his 
means,  his  talents,  and  his  industry,  was  as  much  a  subject  of  the 
law's  protection  as  was  that  of  his  body.  Generally  speaking,  the 
way  in  which  people  had  endeavoured  to  control  the  operation  of 
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tte  minds  of  men  was  by  putting  restraints  on  their  bodies,  and        Rao. 
therefore  we  had  not  so  many  instances  in  which  the  liberty  of  the       ^^ 
mind  was  vindicated  as  was  that  of  the  body.     Still,  if  any  set  of 
men  agreed  among  themselves  to  coerce  that  liberty  of  mind  and 
thought  by  compulsion  and  restraint,  they  would  be  guilty  of  a        ^872. 
criminal  offence,  namely,  that  of  conspiring  against  the  liberty  of  ConiroiJww-. 
mind  and  freedom  of  will  of  those  towards  whom  they  so  con-  Tra^  Union 
ducted    themselves.^'     He    also   cited    R.   v.   Duffield   (5    Cox        -^c*. 
0.  C.  406),  and  read  the  words   of  Brie,  0.  J. :—''  The  indict- 
ment charges  in  one  class  of  the  counts,  and  that  to  which  I  think 
your  attention  should  be  most  prominently  directed,  that  they  con- 
spired to  obstruct  Mr.  Perry  in  the  carrying  out  of  his  business,  by 
persuading  and  inducing  workmen,  that  had  been  hired  by  him,  to 
leave  his  service  in  order  to  force  him  to  change  the  mode  of 
carrying  on  his  business.     There  are  no  threats  or  intimidations 
supposed  to  have  been  used  towards  the  workmen,  but  there  is  a 
class  of  counts  founded  upon  that,  and  I  take  it  to  be  perfectly 
clear  in  point  of  law,  and  I  lay  it  down  to  you  for  the  purpose  of 
your  verdict,  that  if  that  class  of  counts  is  made*out  you  will  find 
the  defendants  guilty  upon  that  class  of  counts,  that  they  con- 
spired to  obstruct  Mr.  Perry  by  persuading  his  workmen  to  leave 
him.'' 

The  following  is  an  epitome  of  the  evidence  then  given  for  the 
Crown. 

George  Careless  Trewby  (examined  by  Besley),  said:  I  am 
the  superintendent  of  the  Gas  Light  and  Coke  Company  at 
Beckton  Station.  It  is  our  largest  place  for  the  manufacture  of 
gas.  We  supply  the  whole  of  the  city  with  gas,  and  part  of  the 
West-end.  The  storage  of  gas  at  Beckton  is  limited.  It  is  there- 
fore necessary  the  manufacture  should  go  on  night  and  day.  For 
that  purpose  we  employ  about  five  hundred  workmen  and  divide 
them  into  two  gangs.  They  are  employed  in  the  retort  houses  where 
the  fires  are  attended  to.  The  night  gang  go  to  work  about  six 
o'clock  in  the  evening  and  work  till  half-past  five  the  following 
morning.  They  are  at  actual  work  about  five  hours.  The  day 
&^S  ?^  ^^  some  at  six,  some  at  half-past,  and  others  at  seven,  for 
the  different  processes.  With  some  of  the  work-people  I  had 
written  and  signed  contracts.  Those  that  had  not  contracts  were 
under  an  engagement  for  a  week's  notice.  An  advertisement  was 
posted  up  to  that  effect  at  the  pay  office.  A  matter  was  reported 
to  me  about  the  22nd  of  November  with  respect  to  Dilley.  He 
was  then  a  servant.  I  gave  directions  for  his  discharge.  I 
heard  nothing  further  until  the  2nd  of  December.  Coiner,  a 
foreman  on  the  works,  came  to  me.  It  was  a  quarter  to  seven 
in  the  morning.  In  consequence  of  what  he  told  me  T  went  to 
one  of  the  retort  houses.  1  there  saw  the  night  and  day  gangs. 
In  the  ordinary  course  of  things  the  night  gang  should  have  left 
at  six  o'clock.  Before  the  men  commence  work  they  change 
their  clothes.  None  of  the  day  gang  had  changed  their  clothes. 
When  I  got  there  I  asked  the  men  what  they  wanted  to  see  me 
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Rbq.        about.     I   noticed  Jones  and  Wilson^  two   of  tlie  defendants^ 

g  *•  standing  close  to  me.     I  also  noticed  Webb.     The  men  said  they 

A2n)  OTH8B8.  Wanted  to  see  me  about  Dillejr's  case.  Webb  was  the  first  spokes- 

man ;  and  I  called  for  the  day  gang  because  it  was  their  duty  to 

^^'       have  gone  to  work.    Jones  said  they  were  all  there.    I  said,  ''Why 

Conspiracy—  don^t  you  go  to  your  work  ?  ^'  He  said,  "  We  have  decided  not 

Tra^  Union  to  go  until  DiUey  is  reinstated.^'     Wilson  spoke  to  the  same 

'^^^'        effect.     Webb  spoke  also  in  the  same  strain.     As  he  belonged  to 

the  night  gang  he  should  have  left  the  works.      I  then  said, 

''  It  is  past  the  time  the  whole  of  you  should  have  gone  to  your 

work ;  the  company  have  always  behaved  liberally  towards  you ; 

they  have  conceded  all  you  have  asked  from  time  to  time.     I  call 

on  all  those  who  are  well  disposed  to  them  to  go  to  their  work.'' 

Not  a  man  separated  from  the  rest.     I  said  both  to  Jones  and 

Wilson, ''  Am  I  to  understand  that  you  refuse  to  go  on  with  your 

work   until  Dilley  is  reinstated  ? "     They  said,  "  Yes."     They 

said  ''  Dilley's  and  the  Fulham  question  had  been  put  into  one." 

I  said, ''  I  had  nothing  to  do  with  affairs  at  Fulham '/'  and  I  then 

lefb  them. 

By  Bebtt,  J. — I  spoke  loud  enough  for  all  the  men  to  hear. 
They  did  not  move. 

Examination  continued. — I  said  I  should  leave  them  for  a  short 
time  for  consideration.  I  remained  away  ten  minutes.  I  then 
went  back.  There  was  something  said  about  the  men  acting 
under  their  delegates.  I  asked  for  Bunn  and  Bay.  I  said  to 
them,  "  Am  I  to  understand  that  you  refuse  to  go  on  with  your 
work  until  Dilley  is  reinstated?"  They  said,  "Yes."  I  said, 
''  You  are  acting  illegally ;  some  are  under  a  monthly  and  some 
imder  a  weekly  agreement,  and  you  can't  leave  without  giving 
proper  notice."  I  said,  *'  I  will  give  you  ten  minutes  more  to 
consider."  Jones  said,  ''  We  have  made  up  our  minds."  I  then 
went  away,  and  returned  in  about  ten  minutes.  They  then  said 
they  were  of  the  same  opinion. 

By  Bebtt,  J. — Jones,  Bunn,  and  Bay  were  there,  I  won't  be 
sure  as  to  Wilson ;  Webb  was  there  also.  Jones  said  the 
men  were  of  the  same  opinion.  I  said,  "  Very  well,  then ;  I 
will  reinstate  Dilley,  but  I  do  so  under  protest ;  now  go  on  with 
your  work."  Webb  said,  ''They  don't  understand  what  you 
mean  by  protest."  I  said,  "  Do  you."  He  said,  '*  Yes."  I  said, 
"  Perhaps  you  will  explain  it  to  them."  He  said,  "  The  governor 
means  to  punish  you."  He  said,  "  Will  you  withdraw  that  word." 
I  said,  "  How  can  I  ?  You  insist  on  Dilley's  being  reinstated,  and 
I  reinstate  him,  but  under  protest."  Webb  said,  "  We  may  as  well 
tell  you  we  can't  go  on  with  our  work  until  the  men  at  Fulham  are 
let  in."  I  said,  "That  is  a  matter  with  which  I  have  nothing  to  do." 
The  men  said,  "  They  could  not  go  to  work  until  they  had  received 
orders  from  their  delegate  meeting ;"  that  was  said  by  Webb.  The 
night  and  day  hands  walked  off  in  a  body.  I  saw  Dilley  there  at 
the  time.  These  four  men  belonged  to  the  day  gang.  Dilley  had 
been  discharged.     I  noticed  a  placard  on  the  lobby  door.     Some 
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of  the  men  woald  have  to  go  there  to  change  their  clothes.     We        Rm. 
have  four  lobbies.     This  was  where  the  meeting  took  place  with  *'• 

the  men.  ^^  othbm. 

Bealey, — We  propose  to  read  the  placard.  

M,  Willianns  objected.     There  is  nothing  to  show  that  these        ^^^^- 
men  ever  saw  it  or  that  they  could  read  or  write.  Conspiracu^ 

Examination  continued, — I  signed  on  behalf  of  the  Company^  Trade*  Union 
these  four  agreements  (produced)  I  find  the  signatures  of  three  of        •^**- 
the  defendants  there^  Bunn^  I^y^  ^^^  Jones. 

Williams, — It  does  not  bring  it  any  closer. 

Brett,  J. — ^It  gets  rid  of  the  one  point — ^if  a  man  can  write,  he 
can  also  read. 

Williams. — I  submit  there  is  still  the  other  point. 

Bbbtp,  J. — Have  you  any  obiection  ? 

Straight, — ^The  only  objection  is,  that  knowledge  must  be 
brought  home  to  the  defendants  if  they  are  to  be  criminally 
responsible. 

Oiffard. — ^I  submit  it  is  evidence ;  it  was  a  direction  to  the  men 
to  do  something. 

Bbstt,  J. — That  is  assumint?  what  is  in  it.  How  do  you  charsre 
these  men  Ms  it  a  charge  of  f  onspiracy  between  thesJ  men  a? d 
others  to  the  jurors  unknown  ? 

Oiffa/rd, — ^Yes.  It  does  not  require  that  the  particular  thing 
should  have  been  done  by  any  one  of  these  men. 

Brett,  J. — What  do  you  say,  Mr.  Straight,  to  the  rule  that 
in  indictments  for  conspiracy,  if  evidence  is  given  of  a  conspiracy 
affecting  the  defendants,  then  everything  done  by  any  party  to 
that  conspiracy  is  evidence  against  them. 

Straight. — But  there  must  be  evidence  to  show  that  the  act 
was  done  by  some  party  to  the  conspiracy. 

Brett,  J. — ^Is  there  not  that  evidence  ?  Is  there  no  evidence  to 
show  this  was  put  up  by  some  of  the  gang  of  workmen  ? 

Straight, — I  should  venture  to  say  there  is  no  evidence. 

Brett,  J. — Who  else  could  have  put  it  up  ? 

Straight, — That  1  am  not  called  on  to  answer. 

Brett,  J. — ^If  you  can't  suggest  anyone  else,  it  is  obvious  it 
must  be  some  of  them. 

Straight, — It  may  be  a  stranger  put  them  up. 

Brett,  J. — That  is  an  answer  to  the  evidence,  but  is  it  not 
more  probable  that  the  workpeople  were  all  acting  together.  I 
admit  the  evidence  on  the  grounds  I  have  stated,  namely,  that 
there  is  evidence  of  a  conspiracy. 

The  notice  was  put  in  and  read,  and  was  as  follows  : — 

"Notice. — ^All  men  that  belong  to  the  Society  of  Beckton 
station,  working  to-night,  are  bound  to  answer  to  their  names  at 
six  o'clock,  a.m.,  this  morning,  December  2nd,  1872 ;  by  order 
of  the  General  Council.  Those  absenting  themselves  after  this 
notice  must  abide  by  the  consequences.'' 

Examdnation  continued, — ^That  was  no  notice  of  mine.  My 
attention  was  drawn  to  it  that  morning. 
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Cross-examination. — This  is  a  monthly  agreement  (agreement 
handed  in  and  read  as  follows)  :— 

BEOKTON  STATION. 

An  aobxekbmt  made  this  14th  day  of  November,  1871,  between  {stoker),  of 

the  oDe  part,  and  The  Gas  Light  and  Coke  Company,  by  Q.  C.  Trewby,  their 
agent,  of  the  other  part,  as  follows. 
The  said  company  agree  to  take  the  said  into  their  employment,  at  his 

request,  upon  the  following  terms  and  conditions : 

1.  The  said  shidl  continue  in  the  service  of  the  company  for  one  calendar 
month,  to  be  reckoned  from  the  day  of  the  date  hereof,  and  after  the  expiration 
thereof  for  snch  further  period  until  the  service  shall  be  put  an  end  to  by  either  of 
the  parties  hereto  giving  to  the  other  one  calendar  month's  previous  notice  in  writing 
of  such  their  intention. 

2.  The  said  shall  observe  and  conform  to  all  the  rules  and  regulations  of 
the  company,  which  from  time  to  time  are  posted  on  the  premises  of  the  company  for 
the  information  of  the  persons  in  their  employ. 

8.  The  said  shall  faithfully  work  for  and  serve  the  company  to  the  best 

of  his  skill  and  power  wherever  his  services  be  required,  and  in  whichever  of  the 
following  classes  or  capacities  the  company  may  from  time  to  time  require,  and  at 
the  rate  of  pay  or  wages  specified  for  each  class  and  description  of  work  at  the  foot 
hereof,  or  such  other  piece  work  as  shall  be  from  time  to  time  mutually  agreed  on. 

4.  If  the  said  shall  leave  his  employment,  or  absent  himself  from  his 
work,  without  giving  the  aforesaid  previous  notice,  all  pay  which  may  then  be  due  to 
him  shall  be  absolutely  forfeited  to  the  company. 

5.  The  company  shall  be  at  liberty  to  discharge  him  at  any  time  without  previous 
notice ;  but  in  that  case  (unless  in  the  cases  after  mentioned)  he  shall  be  entitied  to 
one  month's  pay,  at  the  same  rate  as  shall  have  been  paid  to  him  immediately  previous 
to  such  discharge ;  but  if  his  discharge  shall  be  on  account  of  drunkenness,  neglect  of 
work,  or  other  misconduct,  he  shall  not  be  entitled  to  receive  more  than  the  amount 
of  wages  which  may  be  due  to  him  up  to  the  time  of  his  dismissal. 

6.  It  is  lastly  mutually  declared,  that  nothing  herein  contained  shall  be  construed 
to  exempt  the  said  from  being  liable  to  the  laws  now  or  hereafter  in  force  for 
the  regulations  of  masters  and  servants. 

As  witness  the  hands  of  the  said  parties  G.  0.  Tbxwbt. 

Witness,  W.  Gollieb. 
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The  men  had  to  discharge  the  duties  included  in  that  agree- 
ment. These  agreements  have  been  in  use  since  1871.  In 
1871^  Bunn  was  employed  in  the  retort  house.  He  would  be 
a  stoker.  Labourers  would  be  liable  to  stoker  work  if  they  could 
do  it.  It  was  the  practice  at  the  works  to  a  certain  extent. 
Dilley  was  in  the  service  about  eighteen  months.  All  that  I 
have  told  you  about  took  place  on  the  2nd  of  December.  The 
whole  affair  took  about  three-quarters  of  an  hour.  There  were 
no  threats  used.     I  reinstated  Dilley  because  I  was  anxious  to 
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f;et  the  work  done.      Dilley  was  what  is  cjalled  a  pipe  jumper.        Rto. 
t  is  included  in  the  third  class  pay.      He  would  have  been       ^^'^ 
liable  for  other  work.     Pipe  jumping  is  keeping  the  ascension  ahd  others. 

pipe   from   the  retorts   clear.      The  rates  of  wages  have  been       

altered  since  the  agreement.     Dilley  would  work  day  or  night,        ]^' 
according  to  the  gang  in  which  he  was.     The  men  are  paid  on  Cowpiracy— 
the  increased  rate.  IVacks  Union 

Brett,  J. — I  trust  these  questions  are  material.  ^*^*" 

Sh^aight. — I  am  putting  these  questions  because,  so  far  as  I  can 
gather  from  the  indictment,  they  allege  there  were  contracts 
between  the  men  at  the  bar  and  the  gas  company,  which  would 
bring  them  under  the  terms  of  the  Master  and  Servant  Act,  and 
what  I  am  going  to  submit  to  you  is  that  these  persons  do  not 
come  within  the  terms  of  that  Act  of  Parliament. 

Gross-examination  continued. — A  person  who  had  signed  these 
agreements  was  never  dismissed  for  the  day.  I  am  aware  Dilley 
left  his  employment  on  the  31st  of  November.  The  men  wear 
different  clothes  at  their  work.  They  left  them  at  the  works 
in  their  lockers.     Each  man  has  a  locker. 

Oross-examination  by  Mr,  WilUams, — Ray,  I  believe,  was  a  pipe 
jumper ;  Jones  was  a  second  class ;  Wilson,  he  was  either  first 
or  second  class.     It  appears  Wilson  cannot  write. 

Bbbtt,  J. — ^Wilson's  agreement  is  signed  with  a  mark. 

Williams. — ^Yes,  my  lord. 

Gross-exannination  continued. — These  agreements  were  read  to 
the  men  by  Collier,  the  foreman.  When  I  first  went  to  the  men 
about  five  hundred  were  assembled.  I  addressed  them  as  a 
body.     I  heard  no  bad  language  or  threats. 

William  Collier  said. — I  am  foreman  to  the  carbonizing  depart- 
ment of  the  Beckton  Gras  Works.  I  was  witness  to  the  signature 
of  those  four  men.     Wilson  is  a  marksman. 

Gross-examined. — The  men  had  the  opportunity  of  reading 
the  agreements  over.  I  cannot  say  the  agreement  was  read  over 
to  these  individual  men. 

Samiuel  Leona/rd. — I  was  foreman  of  stokers.  On  the  morning 
of  December  2nd,  when  I  got  to  the  works,  I  found  a  great 
number  of  men  there.  They  were  standing  by  the  retort  house. 
In  consequence  of  some  observations,  I  went  and  fetched  Mr. 
Trewby,  the  Manager.  On  the  22nd  of  November  I  ordered  Dilley 
to  do  some  work.  He  refused  to  do  it.  He  said,  "  It  is  against 
the  rules  of  my  society." 

Gross-examined. — I  have  known  Dilley  since  he  has  been  in 
the  service.  He  always  before  discharged  his  duty  properly. 
He  was  a  hard  working  man.  He  had  left  on  the  2nd 
December.  He  had  been  doing  different  work,  not  always  the 
same.  Bunn  was  under  my  control.  Dilley  told  me  he  came 
from  the  Imperial  Gras  Company  at  Battle  Bridge.  Bunn  was  a 
good  workman. 

Thomas  Taylor. — I  was  in  the  service  of  the  gas  company.  I 
was  a  member  of  the  Amalgamated  Gas  Stokers^  Society.     Dilley 
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Reg.        represents  the  place  where  he  is  employed  at  that  Society.     Jones 

^-  was  also  a  delegate.     Wilson  was  substituted  in  his  place  in  con- 

Ain)  0THBR8.   sequence  of  some  discussion  between  the  men.     I  struck  with  the 

rest  of  the  men.     Until  I  got  there  that  morning  I  had  no  inten- 

^^^        tion  of  striking. 
OmspiraoH-       Cross-examined. — I  was  cross-examined  before  the  magistrates. 
Tra€te8  Union  The  Society  of  which  I  speak  has  been  in  existence  some  four  or 
^^'        five  months. 

Re-eoMvmined. — ^When  we  left  the  works  we  went  to  a  public 
house  in  the  Barking  Road.  We  expected  to  be  sent  for  by  Mr. 
Trewby  to  go  to  work  again. 

To  Strwighi. — Bunn  was  not  a  delegate.  Dilley  had  been  one, 
but  I  can^t  say  whether  he  was  after  his  discharge. 

To  Bbbtt,  J. — ^The  delegates  are  elected  by  the  workmen  at  the 
works.     They  attend  the  meetings  of  the  society. 

Thomas  Roffey. — I  was  employed  at  the  gas  works,  and  was  a 
member  of  the  Amalgamated  Gas  Stokers'  Society.  I  was 
compelled  to  be  a  member  by  the  workmen.  On  the  2nd  of 
December,  when  I  was  at  work,  I  saw  the  defendants  there. 
Dilley  told  me  if  I  did  not  go  with  the  men  I  should  be  spotted. 
I  had  no  intention  of  leaving  the  works.  I  went  with  the  mob 
to  Barking.  I  heard  something  said  about  telegrams  there. 
The  telegram  was  to  come  from  London 

Edward  Penn, — I  was  in  the  employ  of  the  gas  company  at 
Beckton.  I  went  as  usual  to  my  work  on  the  2nd  of  December. 
I  saw  Dilley  there.  I  told  him  I  was  going  to  work.  He 
told  me  to  put  my  clothes  on,  or  else  put  up  with  the  conse- 
quences. 

Oross-examined, — I  was  examined  at  Woolwich  before  a 
magistrate. 

Frederick  Byes. — I  am  a  gas-stoker.  I  went  to  work  on  the 
2nd  of  December.  I  saw  Bunn  there.  He  said  there  was  no 
work  to-day.  I  went  to  Barking.  I  saw  Jones  and  Ray  there. 
I  had  no  idea  of  any  strike  until  I  got  to  the  works. 

Gross-examined. — I  am  a  member  of  the  union. 

William  Lenz. — I  am  a  German,  and  was  working  at  Beckton 
G^s  Works.     I  was  on  the  day  gang.     I  was  told  by  Dilley  to 
;o  to  the  meeting  with  the  others.     I  said  that  is  nothing  to 
lo  with  me.     Dilley  said,  "  Bloody  German.^' 

John  Siep&r. — I  was  in  the  employ  of  the  gas  company.  On 
the  morning  of  the  2nd  of  December  I  went  to  my  work.  I  was 
told  to  go  to  the  meeting.     I  was  frightened  to  go  to  work. 

Oross-examined. — I  was  a  stoker.  All  that  Dilley  said  to  me 
was,  '^  Go  to  the  meeting.^' 

Frederick  Alexander  McMeun, — I  am  sub-engineer  to  the 
Imperial  Gaslight  and  Coke  Company  at  their  station  at  Fulham. 
On  the  28th  of  November  there  was  a  man  discharged,  in  con- 
sequence of  which  there  was  a  strike. 

Straight  directed  his  Lordship's  attention,  first,  to  the  form  of 
the  indictment,  and,  secondly,  whether  there  was  sufficient  evi- 
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dence  to  bring  the  defendants  or  any  of  them  within  the  terms  Rm. 
of  any  of  its  ten  counts,  in  which  the  offences  charged  were  -^^'^^ 
more  or  less  varied.     It  mast  be  assumed  that  a  combination  andothebs. 

between  workmen  for  tte  purpose  of  raising  their  wages  was,         

both  before,  and  at  the  time  of,  the  passing  of  the  Master  and        ]^^' 
Servants  Act,  in  1867,  perfectly  legal,  that  Act  only  extending  Corupirwy-^ 
the  operation  of  a  variety  of  statutes,   commencing  with  the  Traiss  Union 
20  Geo.  2,  c.  119 — all  these  earlier  Acts  rendered  certain  persons  ' 

therein  specified  capable  of  entering  into  contracts  to  which 
certain  penalties  and  liabilities  were  attached,  and  which  obli- 
gations were  not  incidental  to  the  ordinary  contract  of  hiring 
between  master  and  servant.  The  relation  between  masters  and 
servants,  prior  to  the  Act  of  1871,  the  Trades  Union  Act,  and 
the  Criminal  Law  Amendment  Act,  has  never  yet  been  defined 
by  statute.  The  present  indictment,  which  is  one  at  common 
law,  charges  in  its  first  two  counts  a  combination  and  con- 
spiracy on  the  part  of  the  several  defendants,  with  an  intent  on 
their  part  to  injure,  annoy,  and  prejudice,  and  to  force  and 
endeavour  to  force  the  Gas  Company  to  make  alterations  in  their 
mode  of  conducting  and  carrying  on  their  trade  and  business 
by  divers  unlawful  ways,  contrivances,  and  stratagems,  and  by 
divers  threats  and  menaces  to  obtain,  extort,  and  procure  from 
George  Trewby  a  promise  contrary  to  his  (Trewby's)  own  free 
will,  that  he  would  restore  Dilley.  Since,  however,  the  well 
known  case  of  the  tailors  tried  by  Mr.  Baron  Bramwell  {Reg.  v. 
Druitt  and  otJiers,  10  Cox  C.  C.  600),  where  existing  law  was  cor- 
rectly expounded,  viz.,  in  1871,  which  may  be  almost  said  to  go 
together,  the  Trades  Union  Act,  and  the  Criminal  Law  Amend- 
ment Act,  have  been  passed,  by  which  the  Legislature,  having 
regard  to  the  relations  subsisting  between  masters  and  men,  has 
created  certain  criminal  offences.  This  would  seem  to  abrogate 
any  common  law  right  to  create  offences  which  may,  and  pro- 
bably must,  at  the  time  these  statutes  were  passed,  have  been  in 
the  contemplation  of  the  Legislature.  The  34  &  35  Vict.  c.  31, 
s.  2,  says,  "  The  purposes  of  any  Trade  Union  shall  not,  by  reason 
merely  that  they  are  in  restraint  of  trade,  be  deemed  to  be  un- 
lawful, so  as  to  render  any  member  of  such  Trade  Union  liable  to 
a  criminal  prosecution  for  conspiracy  or  otherwise.*^  And  sect.  3 
says,  "The  purposes  of  any  Trade  Union  shall  not  by  reason 
merely  that  they  are  in  restraint  of  trade  be  unlawful  so  as  to 
render  void  or  voidable  any  agreement  or  trust.^^  The  Act  of 
Parliament  was  passed  mainly  in  consequence  of  the  case  of 
Farrar  v.  Close,  in  the  Queen^s  Bench,  where  the  judges  differed, 
the  Lord  Chief  Justice  and  Mr.  Justice  Mellor  holding  one  view, 
and  Mr.  Justice  Hannen  and  Mr.  Justice  Hayes  an  opposite  one, 
and  on  account  of  complaints  made  that  Trades  Unions  legiti- 
mately formed  for  the  legitimate  purpose  of  promoting  the  fair 
interests  of  their  trade,  were  not  capable  of  prosecuting  persons 
who  embezzled  their  funds.  By  that  Act,  the  old  doctrine  that 
combinations  between  workmen  in  restraint  of  trade  were  illegal. 
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Rmo.        was   abolished^   and  it  was   enacted    that  Trades   Unions  and 

BotIn        Societies  of  workmen  for  the  purpose  of  doing  something  that 

AND0THES8.   flight  Tostrain  trade  might  bo  formed  without    being  lUegal. 

The  definition  in  the  Trades  Union  Act,  of  what  was  to  be  a 

]^  Trade  Union  is  as  follows :  "  The  term  Trade  Union  means  such 
Contpiracy—  Combination,  whether  temporary  or  permanent,  for  regulating 
TVoofeff  Union  the  relations  between  workmen  and  masters,  or  between  work- 
'^^^'  man  and  workman,  or  between  masters  and  masters;  or  for 
imposing  restrictive  conditions  upon  the  conduct  of  any  trade 
or  business  as  would,  if  this  Act  had  not  passed,  have  been  deemed 
to  have  been  an  unlawful  combination  by  reason  of  any  one  or 
more  of  those  purposes  being  in  restraint  of  trade,  provided  that 
this  Act  shall  not  affect  "  1.  Any  agreement  between  partnera  as 
to  their  own  business ;  2.  Any  agreement  between  an  employer 
and  those  employed  by  him  as  to  such  employment ;  3.  Any  agree- 
ment in  consideration  of  the  sale  of  the  good  will  of  a  business, 
or  of  instruction  in  any  profession,  trade,  or  handicraft/^  There- 
fore, since  the  Act  has  been  passed,  it  is  perfectly  legitimate  for  a 
body  of  men  to  form  such  a  combination,  although  the  object  of 
their  associating  together  may  be  to  do  something  that  will  result 
in  the  restraint  of  trade.  The  34  &  35  Vict.  c.  32  (Criminal  Law 
Amendment  Act)  the  object  of  passing  which  was  that  when  the 
Legislature  was  permitting  a  combination  of  the  character  and 
description  such  as  that  which  is  mentioned  iti  the  Trades^  Union 
Act,  it  was  necessary  that  every  precaution  should  be  thrown  sound 
the  persons  engaged  in  those  combinations,  in  order  to  protect 
the  members  of  those  combinations  on  the  one  hand  and  the 
masters  on  the  other,  plainly  and  distinctly  shows  what  the  offences 
'  are  of  which  these  persons  could  be  guilty.  Under  these  circum- 
stances, the  Legislature  in  1871  has  taken  a  review  of  all  the 
offences  that  would  be  likely  to  be  committed  in  reference  to 
these  combinations,  and  by  the  Act  of  Parliament  then  passed  we 
are  bound.  If  a  conspiracy  can  be  a  conspiracy  that  is  indict- 
able at  all,  it  must  be  a  conspiracy  to  do  something  in  reference 
to  this  particular  Act  of  Parliament,  and  must  be  guided  by 
evidence  such  as  would  be  required  upon  this  particular  Act  of 
Parliament.  Li  the  1st  section  of  the  Act,  which  is  somewhat 
difficult  of  construction,  it  says,  "  Any  person  who  shall  do  any 
one  or  more  of  the  following  Acts,  that  is  to  say  :  (1)  use  violence 
to  any  person.  (2)  Threaten  or  intimidate  any  person  in  such  a 
manner  as  would  justify  a  justice  of  the  peace,  upon  complaint 
made  to  him  t/O  bind  over  the  person,  so  threatening  or  intimidat- 
ing, to  keep  the  peace.  (3)  Molest  or  obstruct  any  person  in 
the  manner  defined  by  this  section.^^  Therefore,  passing  over  the 
first  two  heads,  which  have  no  reference  to  the  present  case  (as 
they  do  not  seem  to  operate  at  all),  the  question  is — ^if  this 
statute  has  created  the  offences  by  workmen  agpainst  their 
masters  and  no  offences,  other  than  defined  by  the  statute,  can  be 
charged  against  them,  is  there  any  evidence  here  to  show  a 
molestation,  or  obstruction,  or  a  conspiracy  to  molest  or  obstruct. 
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in  the  terms^  and  according  to  the  meanings  of  this  Act  of  Parlia-  Rro. 
ment  ?  It  must  be  borne  in  mind  that  such  must  always  be  done  ^^ 
with  a  view  to  cause  the  person,  who  is  a  master,  to  dismiss  op   and  orHsaE. 

cease  to  employ  any  workman,  or  being  a  workman  to  quit  any       

emplojrment,   "  or  return  work  before  it  is  finished,^^  "  being  a        ^^^^' 
master,  not  to  oflTer  or  being  a  workman,  not  to  accept  any  CbfiAnVa^— 
employment  or  work ;  being  a  master  or  workman,  to  belong  or  ^Vawto  Vnion 
not  to  belong  to  any  temporary  or   permanent  association   or  ' 

combination ;  being  a  master  or  workman,  to  pay  any  fine  or 
penalty  imposed  by  any  association  or  combination;  being  a 
master,  to  alter  the  mode  of  carrying  on  his  business  or  the 
number  or  description  of  persons  employed  by  him,"  The 
section  goes  on  to  say  that  a  person  so  offending  shall  be 
liable  to  imprisonment  with  hard  labour  for  any  term  not  exceed- 
ing three  months.  But  this  is,  if  he  shall  molest  or  obstruct  any 
master,  for  example,  or  any  man,  for  the  purpose  of  coercing  him 
to  do  any  of  the  things  mentioned.  Then  it  goes  on  to  say, ''  A 
person  for  the  purposes  of  this  Act  shall  be  deemed  to  molest  or 
obstruct  another  person  in  any  of  the  following  cases,  that  is  to 
say,  if  he  persistently  follow  such  persons  about  from  place  to 
place ;  if  he  hide  any  tools,  clothes,  or  other  property  owned  or 
used  by  such  person,  or  deprive  him  of  or  hinder  him  in  the  use 
thereof;  if  he  watch  or  beset  the  house  or  place  where  such  per- 
son resides  or  works,  or  carries  on  business  or  happens  to  be,  or 
the  approach  to  such  house  or  place,  or  if  with  two  or  more  other 
persons  he  follows  such  person  in  a  disorderly  manner  in  or 
through  any  street  or  road.^'  The  *'  molesting  or  obstructing" 
must  partake,  as  far  as  the  facts  in  support  are  concerned,  of  the 
three  matters  I  have  mentioned.  Then  the  Act  goes  on  to  say, 
that  nothing  in  this  section  shall  prevent  any  person  from  being 
liable  under  any  other  Act  or  otherwise  to  any  higher  punishment 
than  is  provided  by  this  section,  so  that  no  person  be  punished 
twice  for  the  same  offence,  provided  that  no  person  shall  be  liable 
to  any  punishment  for  doing  or  conspiring  to  do  any  act,  on  the 
ground  that  such  act  restrains  or  tends  to  restrain  the  free  course 
of  trade,  unless  that  act  is  one  of  the  acts  herein  before  specified 
in  this  section,  and  is  done  with  the  object  of  coercing  as  before 
mentioned.  It  is  clear,  therefore,  that  in  1871  the  Legislature 
was  passing  a  statute  regulating  all  the  relations  between 
masters  and  servants ;  and  by  those  provisions  they  practically 
say  that  there  shall  be  no  other  offence  as  between  master  and 
servant  but  the  offences  detailed  in  the  preceding  part  of  this 
section.  [Brbtt,  J. — Does  it;  where  does  it  say  that?]  The 
words  I  have  just  read  bear  that  construction.  [Brett,  J. — What 
is  the  rule  of  construction  as  applicable  to  the  present  case  ?  If 
these  statutes  create  an  offence,  then  in  order  to  make  out  the 
offence  you  must  bring  it  within  the  statute.  But  if  there  were 
offences  at  common  law,  are  those  offences  done  away  with  by 
these  statutes  ?  Unless  you  can  find  words  that  say  that  the  only 
offences  shall  be  those  within  these  statutes,  that  would  not  be  so^ 
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Reo.        would  it?]    The  words  are  '^ unless  sucli  act  is  one  of  the  acts 

g''-  hereinbefore  specified/'     If  it  was  not  intended  to  do  away  with 

▲ND  0THEB8.   ^^^  couspiracics  by  servants  against  their  masters^  and  vice  versa, 

except  those  mentioned  in  the  Act,  it  puts  both  the  workman  and 

^^^^'  the  master  in  a  worse  position  than  he  was  before  this  Act  of 
Conspiraeu-^  Parliament  passed,  because  the  Act  was  specially  passed  to 
Trades  Union  ascertain  and  define  the  criminal  responsibihties  as  between 
-^ct'  master  and  servant.  I  contend  that  it  destroys  all  preceding  or 
hitherto  existing  ofiences;  in  other  words,  it  consolidates  the 
whole  law  as  it  shall  and  ought  to  exist.  [Brett,  J. — ^Tou  must 
put  your  proposition  in  terms,  that  all  conspiracies  between 
servants  as  against  their  masters  with  regard  to  those  relations, 
or  all  conspiracies  by  masters  as  against  their  servants,  which 
were  illegal  before  are  legal  now,  unless  they  are  forbidden  by 
that  statute.]  That,  my  lord,  is  exactly  the  position  I  am  con- 
tending for  and  take  up.  Referring  to  the  particular  form  of  the 
indictment,  I  say  that  the  counts  are  bad,  as  they  ought  to  have 
the  relation  of  an  offence,  and  ought  to  have  followed  the  terms  of 
the  Act  of  Parliament.  [Brett,  J. — ^Tou  are  applying  to 
quash  the  indictment.  To  do  so  you  must  make  out  two 
propositions ;  first,  that  the  counts  are  bad ;  and  secondly,  if 
they  are,  that  this  is  the  right  time  to  quash  them.]  I 
may  at  any  time  take  objection  to  the  form  of  the  indictment. 
There  is  the  further  proposition,  that  in  respect  to  some  of  the 
counts  there  is  no  evidence  to  go  the  jury.  I  refer  to  the  first 
count,  and  to  the  second,  which  practically  repeats  it :  (read  first 
and  second  counts.)  [Brett,  J. — First  of  all,  what  do  you  say  as 
to  whether  this  is  a  good  conspiracy  (if  it  is  made  out,  of  course), 
at  common  law  before  the  statute  ?]  I  am  inclined  to  think  it 
was  prior  to  the  statute,  as  it  would  be  an  unlawful  combination 
between  these  parties,  by  threats  and  menaces,  to  induce  some 
person,  who  was  in  a  position  to  do  a  certain  thing,  to  do  that 
certain  thing.  [Brett,  J. — ^Not  merely  on  the  ground  that  it 
was  in  restraint  of  trade,  because  it  might  be  without  threats  and 
menaces — not  merely  on  that  ground,  but  because  it  is  an 
attempt  to  interfere  with  the  liberty  .of  the  man's  will  in  the 
conduct  of  his  trade,  by  menaces  and  threats.  These  grounds 
are  not  touched  by  the  Trades  Union  Act. .  Let  us  see  whether 
such  a  conspiracy,  good  at  common  law,  is  or  is  not  within  this 
statute.]  I  shoiud  say  it  is  within  the  statute  ;  but  in  order  to 
support  it,  that  is,  as  to  the  requisite  proof,  it  would  come  under 
the  third  head  of  the  early  portion  of  the  section,  viz.,  ''  molesting 
or  obstructing  in  order  to  induce  or  coerce  the  master  to  do  some- 
thing  specified  in  the  Act,''  and  there  ought  to  be  proof  that  there 
was  such  a  "  molestation  or  obstruction "  as  was  contemplated 
by  the  Act  of  Parliament.  [Brett,  J. — Molestation  or  obstruc- 
tion by  *'  one  "  workman  is  now  made  an  offence.  It  was  not  so 
before  this  statute.]  Yes ;  there  is  a  provision  at  the  end  of  the 
section  with  reference  to  what  matter  an  indictment  for  conspiracy 
may  be  preferred.     [Brett,  J. — '^  Conspiring  to  do  an  act  on  the 


moil 
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groimd  that  such  act  restrains  or  tends  to  restrain  the  free  cov/rse  of       R». 
trade. ^^     What  you  have  to  meet  is  this  :  The  prosecution  wiU       ^''• 
say,  this  is  not  a  conspiracy  charged  upon  the  ground  that  it  ^xdWiw. 

was  an  act  which  tends  to  restrain  the  free  course  of  trade,  but  it        

is  a  conspiracy /ouTicZed  upon  an  interference  with  a  person^s  free  ^^^^' 
evilly  by  threats  and  intimidations.']  All  this  must  olT  necessity  Conmiracu— 
have  been  taken  into  consideration  at  the  time  the  Act  passed,  TraSu  ifm 
and  if  the  Legislature  had  intended  to  give  any  force  to  the  latter  '^^' 
contention,  they  would  have  done  so,  knowing  the  unwillingness 
there  is  on  the  part  of  the  judges  to  allow  indictments  at  common 
law  to  be  preferred.  As  they  have  not  done  so,  it  must  be  pre- 
sumed that  no  such  offence  exists.  The  same  remarks  apply 
to  the  second  count  of  the  indictment.  Next,  as  to  the  third 
count.  Where  one  has  to  consider  the  contracts  which  were 
entered  into  between  the  company  and  the  various  persons 
employed  by  them,  it  runs  as  follows :  ^'  And  the  said  workmen 
and  labourers  under  and  by  virtue  of  certain  lawful  contracts  made 
between  the  said  Gas  Light  and  Coke  Company  and  the  said 
servants,  workmen,  and  labourers  in  that  behalf,  and  had  hired 
and  employed  the  said  John  Bunn,  and  others,^^  setting  out  the 
various  persons  "  as  workmen  and  labourers  under  the  said  con- 
tracts, and  the  said  servants,  workmen,  and  labourers  had  severally 
in  and  by  the  said  contracts  agreed  not  to  leave  the  service 
of  the  said  company  without  due  notice  of  their  intention  of 
doing  so,'*  then  it  goes  on  i^)  allege  that  they  "devising  to  injure, 
prejudice,  and  annoy  the  said  company,  and  to  hinder  and 
prevent  the  said  company  from  carrying  on,  using,  and  exercising 
their  said  trade  and  business,  unlawfully  did  conspire,  combine, 
confederate,  and  agree  together  amongst  themselves  by  divers 
unlawful  ways,  contrivances,  and  stratagems,  unlawfully  to  break  the 
said  contracts  respectively,  and  that  they  and  others,  servants,  work- 
men, and  labourers,  should  departfrom  their  said  service  and  hiring, 
and  should  not  give  respectively  to  the  said  company  any  notice 
in  pursuanpe  of  the  said  contracts  respectively  of  their  intention  so 
to  depart  from  their  said  hiring  and  employment.^'  The  meaning 
of  this  count  is  that  these  parties  conspired  among  themselves, 
they  being  parties  bound  by  a  legal  contract  created  by  statute, 
both  themselves  to  leave  the  employment  without  proper  notice, 
and  to  induce  others  also  in  the  same  employment  to  do  so  as 
well.  [Brett,  J. — Not  simply  to  Jeave  the  employ,  but,  after 
having  entered  into  contracts  binding  upon  them  according  to 
law,  and  so  binding  that  if  they  break  them  they  are  liable  to 
criminal  punishment,  they  conspire  and  agree  together  that  these 
persons  should  break  their  contracts  made  according  to  the  law, 
and,  according  to  the  criminal  law,  for  the  purpose  of  interfering 
with  their  masters.]  Just  so,  that  is  what  I  was  anxious  to  put 
as  my  proposition.  The  main  point  one  has  to  consider  at 
the  outset  of  the  count  is.  Were  these  persons  within  the 
Act  of  Parliament?  [Brett,  J. — That  goes  to  a  question  of 
whether  there  is  any  evidence  upon  this  count  for  the  purpose  of 
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Kbo.         qaashing  it,  or  saying  it  is  a  bad  count ;  yon  must  assume  that 

^'  the  contract  is  what  it  is  stated  to  be.]     I  say,  the  whole  indict- 

▲ND  OTHERS.  1^^°^  should  bo  quashed,  as  substantially  what  is  stated  in  the 

first  count  is  repeated  in  the  other  counts;  the  same  remarks 

^^^^'       apply  to  each  of  them.     [Brett,  J. — Do  you  maintain  your  pro- 

Conspiracy-^  position  that  this  third  count  is  bad  on  the  face  of  it  ?]     No,  only 

Trades  Union  that  there  is  no  evidence  to  go  to  the  jury  upon  it,     I  have  no 

^^'        complaint,  in   point  of  law,  to  make   upon   any   other   counts. 

[Beett,  J. — Now  return  to  your  first  count.     Supposing  that  is  a 

good  count,  what  do  you  say  about  the  evidence  ?]     As  regards 

that  I  can  scarcely,  I  think,  ask  you  to  say  that  there  is  not  some 

evidence  to  go  to  the  jury ;  but  as  to  the  third  count,  I  say  that 

there  is  no  evidence  to  go  to  the  jury  on  that  count,  because, 

alleging,  as  it  does,  that  a  contract  has  been  entered  into  between 

the  company  and  these  various  persons [Bebtt,  J. — ^As  I 

understand  you,  your  first  point  is  that  there  is  no  evidence  of  a 
contract,  for  the  breach  of  which  a  workman  might  be  summarily 
convicted.  Why  not  ?]  Because  the  defendants  do  not  come  within 
the  terms  of  any  of  the  Acts  of  Parliament  relating  to  masters  and 
servants  which  gives  that  criminal  remedy  to  the  master.  The 
words  of  the  30th  and  31st  of  Victoria  are  as  follows :  ^'  In  this 
Act  the  following  words  and  expressions  shall  have  the  sevei^al 
meanings  assigned  to  them  unless  there  is  anything  in  the  context 
repugnant  to  such  construction :  the  word  *  Employed/  reading 
it  as  it  is  here,  no  doubt,  very  broad,  '  shall  include  any  servant, 
artificer,  labourer,  apprentice,  or  other  person,  whether  under 
the  age  of  twenty-one  or  above  that  age,  who  has  entered 
into  a  contract  of  service  with  any  employer.' "  If  that  stood 
by  itself,  it  would  be  all  very  well,  but  on  turning  to  the  third 
section  I  find  that  we  are  relegated  back  to  all  the  old  statutes 
as  to  what  '^  employ "  means.  The  words  are  :  "  Nothing 
in  this  Act  shall  apply  to  any  contract  of  service  other  than  a 
contract  within  the  meaning  of  the  enactments  described  in  the 
first  schedule  to  this  Act."  And  in  that  first  schedule  are 
included  all  the  various  Acts  of  Parliament  that  have  regulated 
the  relations  between  masters  and  servants.  It  goes  on — "  Or 
some  or  one  of  them,  or  to  any  employer  or  employed,  other  than 
the  parties  to  a  contract  of  service  to  which  this  Act  applies  as  afore- 
said, or  to  any  case,  matter,  or  thing  arising  under  or  relating  to 
any  contract  of  service  or  arising  between  employer  and  employed 
other  than  cases,  matters,  and  things  to  which  the  said  enactments 
respectively  apply;  and  in  respect  of  all  contracts  of  service, 
employers,  employed,  cases,  matters,  and  things  to  which  this 
Act  applies,  the  respective  provisions  of  this  Act  shall  be  deemed 
to  be,  and  are  hereby  substituted  for  such  of  the  said  enactments, 
or  so  much  or  such  parts  of  the  same  as  would  have  applied 
thereto  if  this  Act  had  not  been  passed ;  but  any  proceedings  at 
the  passing  of  this  Act  pending  under  the  said  enactments,  or 
any  of  them,  may  be  continued  and  prosecuted  as  if  this  Act  had 
not  been  passed.'*    Take,  for  example,  the  term  "  labourer "  in 
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the  old  Act :  that  means  a  labourer  in  its  direct  immediate  sense,        Rbq. 
namely,  a  labourer  in  the  field.     [Brett,  J. — Under  this  Act  ''• 

the  expression  "  employed^'  is  defined,  and  when  you  come  to  what  ^^  OTmnw. 

"  contract "  means,  that  is  also  defined.     It  is  to  be  such  a  con-        

tract  as  is  contained  in  the  former  statute.]     I  have  had  no        ^®^2- 
opportunity  of  looking  through  all  the  statutes ;  it  certainly  does  Conmiracu^ 
appear  so  at  the  first  glance.     [Brett,  J. — ^The  same  definitions  Trades  Omoii 
would  apply  to  the  second  count.]     Yes;   and  perhaps  to  the        -^^'• 
third,     [Brett,  J. — You  admit  that  if  this  is  a  contract  within 
the  statute,  if  this  is  a  contract  for  the  breach  of  which  there 
might  be  a  summary  conviction,  there  is  evidence  to  go  to  the 
jury  of  a  conspiracy  to  molest  the  master,  or  to  control  his  free 
•  will  in  his  trade  by  means  of  breaking,  criminally  breaking,  these 
contracts.]     I  could  not  say  that  it  is  not  a  question  for  the  jury. 
[Brett,  J. — I  say  then  that  there  is  evidence  to  go  to  the  jury.] 

Montague  Williams, — I  submit  there  is  no  evidence  to  go  to 
the  jury  of  any  conspiracy,  upon  the  ground  that  if  the  defen- 
dants were  punishable  at  all,  they  were  punishable  singly  as 
individuals  under  the  Masters  and  Servants  Act,  there  being  no 
evidence  as  it  stands  at  present  of  such  a  combination  between 
these  parties  as  to  constitute  a  conspiracy.  The  evidence  at 
present,  on  the  part  of  the  Grown,  is  this,  that  when  the  de- 
fendants went  on  Monday  morning  there  was  no  intention  on 
their  part,  nor  were  they  aware  of  any  intention,  either 
to  leave  work  or  quit  their  employment.  The  mere  fact 
of  five  hundred  men  standing  together,  without  any  previous 
concert,  or  without  any  evidence  of  previous  concert,  and  three 
men  saying  "  I  don't  intend  to  work,''  would  not  be  sufficient 
evidence  to  constitute  a  conspiracy.  [Brett,  J. — If  they  agree 
together,  even  at  the  last  moment,  that  would  be  a  conspiracy.] 
There  is  no  evidence  to  go  to  the  jury  of  any  such  agreement. 
The  mere  fact  of  certain  members  of  the  gang  (say  five  hundred 
if  you  like)  when  addressed,  saying  one  after  the  other,  ''  I  don't 
intend  to  work,"  unless  there  is  evidence  of  previous  concert, 
cannot  be  evidence  of  such  a  conspiracy  as  would  be  punishable 
by  the  Criminal  Law,  or  in  point  of  fact  of  any  conspiracy  what- 
ever. [Brett,  J. — Do  you  mean,  that  there  was  no  agreement, 
if  five  hundred  persons,  all  in  the  same  position,  with  regard 
to  their  masters,  upon  the  allegation  of  some  fact  which  concerns 
each  of  them  both  individually  and  collectively,  leave  the  employ- 
ment at  the  same  moment  ?  Do  you  think  that  is  a  fortuitous  case 
of  individual  free  will  all  round,  that  the  same  idea  struck  them 
all  at  the  same  moment  individually  ?  Do  you  mean  that  there 
must  be  evidence  of  some  positive  arrangement  7  Is  not  an  agree- 
ment to  be  inferred  from  the  acts  of  persons  without  any  evidence 
of  any  positive  agreement  ?]  Could  it  be  said  during  the  recent 
police  strike,  that  the  fact  of  a  number  of  policemen  being  at  the 
police  station,  and  one  and  all  at  the  same  moment  saying,  without 
any  previous  consent,  that  they  would  not  go  out  on  duty,  would 
be  a  conspiracy.     [Brett,  J. — No.     I  don't  say  it  would,  I  ask 
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RxQ        yon.]   The  present  case  appears  to  me  to  be  mucli  the  same  thing. 

"•  [Beett,  J. — Is   there  not  something  more  here  than  the  mere 

AND  OTHERS.   ^^^^  ^^  ^^^  hundred  men  all  leaving  at  the  same  moment  ?    Are 

there  not  expressions  used  by  some  of  them,  and  by  some  of  the 

^^^^-        defendants,  which  seem  to  go  further  than  that?]     Singly,  no 

Conspiraof—  cloi^bt,  they  would  be  liable  under  the  Masters  and  Servants  Act, 

TVoflBw  Union  to  be  dealt  with  summarily.      I  do  not  dispute  that,  but  there  is 

'^^'        no    sufficient  evidence   of    combination    as    would   make   them 

responsible  to  a  criminal  indictment  for  conspiracy. 

Giffard,  Q.C. — As  to  the  two  first  counts  being  bad,  I  take  it  that 
the  meaning  of  the  two  statutes  quoted  is  (what  the  language  of  the 
sections  themselves  express)  that  where  an  Act  is  alleged,  simply 
from  the  fact  that  it  tends  to  restrain  trade,  to  be  unlawful,  then  the 
argument  put  forward   might  or  might  not   be  well  founded. 
I  don't  say  there  is,  but  there  might  be,  a  colour  for  such  an 
argument  from  the  fact  that  there  is  a  proviso  with  reference  to 
a  charge  of   conspiracy  in  restraint  of  trade  in  the  Act.     The 
fallacy  arises  from  confusing  what  is  in  restraint  of  trade  with 
that  which  is  in  restraint  of  trade  and  in  restraint  of  something 
else  as  well,  viz.,  in  restraint  of  personal  free  will.     This  indict- 
ment does  not  rest  upon  any  principle  that   it   is   unlawful  to 
restrain  trade,  but  it  rests  upon  the  principle  that  it  is  unlawful 
to  coerce  a  man's  will  by  threats.     Neither  of  the  Acts  quoted 
touch  that  point.     The  allegation  here  is  that  they  conspired, 
"  contrary  to  the  free  will  of  Mr.  Trewby,''  to  force  and  extort 
from  him  a  promise  that  he  would  do  something  that  he  did  not 
wish  to  do,  that  they  conspired  to  do  that,  and  that  the  mode  by 
which  that  conspiracy  was  to  be  carried  out  was  by  intimidation. 
[Brett,  J. — So  far  as  the  count  on  the  face  of  it  goes,  it  may  be 
said  that  it  is  within  this  section,  because  it  is  by  threats  and 
menaces,   and   the   section   says,    "whoever   shall    threaten   or 
intimidate  any  person.''     It  may  be  that  on  the  face  of  this  in- 
dictment it  goes  that  length.]     No  doubt,   but  I  submit  that 
threats  and  intimidation,  do  not,  either  under  the   statute,    or 
at  common  law,   necessarily  mean  threats  of  personal  violence. 
[Brett,  J. — ^They  do  in  this   section.     It  says,    ''such  threats 
and  intimidations  as  would  justify  a  justice  of  the  peace  doing 
so  and  so;"  and   on  the  face   of  the  indictment   it  might   be 
said  that  the  threats  and  menaces  there  set  out  were  the  threats 
and   menaces   as  contemplated  by  the   statute.]     The   gist  of 
this  indictment  in  these  counts  is  not  at  all  the  offence  being 
in  restraint  of  trade.     The  Act  of  Parliament  does  not  apply 
to  the  present  case,  as  no  part  of  it  contemplates  a  repeal  of 
the   Common  Law.      Suppose   this  had  been  a   conspiracy  to 
cut  off  the  gas  pipes,  could  it  be  said,  if  these  men  were  to 
conspire  that  all  of  them  should  cut  off  the  gas  pipes  and  tell 
their  master  that  they  were  going  to  do  so,  such  an  act  would 
not  be  within  the  words  of  the  section  ?     They  could  not  under 
such    circumstances   be   held  to  bail   by  a   magistrate   for  any 
threats  or  personal  violence,   but  could  it   be   contended  that. 


mon 


CRIMINAL  LAW   CASES,  337 

they  would  not    be  indictable  for  conspiracy  at  common  law  ?        Rwi. 
The  argument  on  the  other  side  must  go,  even  if  it  has  not  done       ^^' 
so  already,  to  this   extent,   or  it  proves  nothing,  that  the  Act  and  othbbs. 

of  Parliament  has  exhausted  the  law  on  the  subject  of  conspiracy  in        

relation  to  master  and  servant — that  everything  must  be  included  in        ^^^^' 
that  section,  and  however  illegal  it  might  be  at  common  law,  all  Conmiraof- 
not  included  is  rendered  lawful,  because  omitted  from  the  section.  Trades  Unii 
No  authority  has  been  quoted  for  such  a  proposition,  and  it  certainly         ^^'* 
contravenes  the  ordinary  rules  of  construction.   [Brett,  J. — Isthere 
not  evidence  of  a  molesting  of  the  master  with  a  view  to  coerce  him 
to    alter    the    mode    of  ourrying  on   his    business,    as    to   the 
number  of  persons  employed  by  him  ?      What  else  was  done 
to  this    master    except    interfering  with    his   trade?]     That  is 
an    interfering   with    his    will.      [Brett,   J. — His    will    in   his 
trade.]      The  indictment    would   probably  be  good  for  molest- 
ing  the    master   in   restraint    of  his  trade;  if  they   combined 
to  leave  him  at  the  just  termination  of  his  notice,  that  would  have 
been  in  restraint  of  trade,  and  but  for  the  Act  of  Parliament  such 
persons   might  have   been   criminally  responsible  for  doing  it. 
[Brett,  J. — That  refers  to  the  third  count.     With  regard,  how- 
ever, to  the  first  count,  which  is  "  by  threats  and  menaces,  and 
other  unlawful  means,'^  to  take  back  a  workman  against  his  will.] 
The    matter    with   which    this    statute    is    dealing    is    totally 
different.     The  meaning  of  it,  I  suppose,  is  something  of  this 
kind,  viz.,  to  limit  the  definition  of  words  which  had  been  familiar 
in  various  Acts  of  Parliament,  "  molesting,  obstructing,  and  so 
on,'*  and  then,  I  suppose,  it  occurred  to  the  mind  of  the  person  who 
drew  the  statute  that  there  might  be  evasion  of  the  Act  if  the 
limitation  of  the  language  was  such  as  only  to  apply  to  the  acts 
of  the  individual,  and  that  a  person  could  evade  its  provision  by 
charging  a  combination  of  these  acts  as  a  conspiracy ;  and  hence 
the  framer  intended  probably  that  any  such  evasion  of  its  mean- 
ing and  purport  should  not  be  made.     If  my  contention  is  the 
right  one,  viz.,  that  the  Act  has  no  reference  to  the  conspiracy 
charged  in  the  first  count,  then  the  proviso  can  have  no  opera- 
tion.    In  other  words,  the  common  law  conspiracy  of  combining 
by  threats  and  intimidation  to  coerce  a  man^s  will  is  not  at  all 
within  the  statute.     The  real  question  is,  whether  this  is  a  good 
count  at  common  law  or  not.    And  so  as  to  the  second  count.    As  to 
the  third  count,  the  objection  is,  thatitisnot  proved  by  the  evidence. 
[Brett,  J. — ^This  is  amply  within  the  30  &  31  Vict.     As  far  as  re- 
gards the  questionsfor  the  jury,  you  are  content,  I  suppose,  that  they 
should  give  their  verdict  on  the  third  count.]     On  that  or  the 
tenth,  which  sets  out  a  little  more  in  detail  the  circumstances  of  the 
employment  and  the  injury  likely  to  occur  from  the  coercion  of 
the  will.     [Brett,  J. — I  shall  ask  the  jury  on  the  separate  counts. 
I  am  of  opinion  that  the  first  count  is  a  good  count  at  common 
law,  and  that  it  is  not  touched  by  the  statute  to  which  you  have 
referred.     It  is  not  suggested  that  the  third  count  is  not  a  good 
one.     The  only  other  point  taken  is,  that  there  is  no  positive 
VOL.  xn.  z 
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Ukg.        evidence  that  these  contracts  are  such  for  the  breach  of  which  a 

^  criminal  information  would  lie.     No  ground  was  taken  for  this 

ANDOTOTBa.   otl^^r  than  that  it  was  said  the  defendants  were  not  persons 

employed  within  the  meaning  of  30  &  31  Vict.  c.  141.     I  think 

1872.        1;]^^  they  were  persons  employed  within  that  definition.     I  am 
Conspiracy-^  further  of  opinion  that,  as  the  contract  of  employment  was  made 
TratLt  Union  between  them  as  persons  so  employed  and  their  masters,  it  comes 
^^^*        within  the  statute,  and  that  a  criminal  information  would  lie,  and 
properly  lie,  for  a  breach  of  such  a  contract  on  the  part  of  the 
servant.     The  exception,  therefore,  taken  with  regard  to  there 
being  no   evidence  upon  the   third    count   faQs,  and   there  is 
evidence  to  go  to  the  jury  of  a  combination  between  the  defen- 
dants and  other  persons.] 
After  Straight  and  Williams,  Jf.,  had  addressed  the  jury, 

BsETr,  J.,  in  summing  up  to  the  jury,  said :  The  defendants 
are  charged  with  having  entered  into  a  criminal  conspiracy.     It 
has  been  stated  to  you  that  the  result  of  that  conspiracy  might 
have  been,  if  not  otherwise  prevented,  supposing  it  to  have  been 
successfxQ,   most  lamentable   t9   the  public.     And  it  has  been 
stated  to  you  on  the  other  side,  that  even  though  that  may  be  so, 
you  ought  not  allow  yourselves,  in  finding  your  verdict  of  guilty 
or  not  guilty,  to  be  influenced  by  any  such   consideration.     I 
entirely  agree  with  the  latter  part   of  that  observation.     Tou 
must  not  allow  yourselves  to  be  influenced  in  coming  to  a  con- 
clusion whether  these  defendants  are  guilty  or  not  bv  the  view 
that  from  there  being  an  agreement  between  the  defendants  to 
cease  work,  it  would  have  had  a  most  lamentable  effect  upon  the 
City  and  the  public.     I  entirely  agree  that  so  far  as  these  men  were 
the  servants  of  the  gas  company  they  had  no  obligation  whatever 
with  regard  to  the  public  ;  that  they  had  no  greater  obligation  to 
the  public  than  anybody  else  had,  than  any  of  us.    They  had  entered 
into  no  agreement  with  the  public,  the  public  paid  them  nothing  for 
their  labour,  and  they  were  under  no  further  obligation  to  the 
public  than  any  other  of  the  Queen's  subjects.    The  question  which 
you  will  have  to  determine  is  whether,  as  servants  of  the  gas 
company,  they  or  some  of  them  have  been  guilty  of  a  criminal 
conspiracy.     In   order  to  come  to  that  conclusion,   you  must 
answer  in  the  affirmative  or  the  negative  the  questions  which  I 
shall  ask   you.     If  you  answer  them  in  one  way  the  defendants 
are  guilty  and  it  will  be  your  duty  to  say  that  they  are  guilty. 
But  if  you  answer  them  in  another  way  it  will  be   your  duty 
to  say  they  are  not  guilty.      The    definition  of   a  conspiracy 
generally  is  this:   If  persons   agree  together  to   do  some  un- 
lawful   thing,  and  proceed  to  do  it,  they  are  guilty  of  a  con- 
spiracy ;    or  if  they  agree  to    do  a    la^ul  thing  by  unlawful 
means,  and  proceed  to  carry  out  their  agreement  by  those  means, 
they  are  guilty  of  a  conspiracy.     I  say,  that  if  they  proceed  to 
carry  them  out  (for  it  signifies  not  whether  they  do  carry  them  out) 
they  are  guilty  of  conspiracy.     Therefore,  a  conspiracy  consists  of 
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an  agreement  between  two  or  more  persons — an  agreement^  ob-        Risa. 
serve — to  do  an  nnlawftil  thing,  or  an  agreement  to  do  that  which  is        ^^' 
lawful  by  unlawful  means.     For  instance,  if  two  persons  were  to  j,j^  othbrs. 

agree  that  one  or  both  of  them  should  shoot  another,  that  would        

be  clearly  doing  an  unlawful  thing;  or  if  two  persons  should  ^^^^' 
agree  together  that  one  of  them  should,  by  making  false  repre-  Conspira^^ 
sentations  as  to  his  means,  induce  a  young  woman  to  marry  him.  Trades  Vnion 
although  the  fact  of  inducing  a  young  woman  to  marry  is  not  an  •^^'* 
unlawful  thing,  yet  if  two  persons  were  to  induce  a  young  person 
to  marry  one  of  them  by  false  representations,  that  would  be  an 
agreement  between  them  to  do  a  lawful  thing  by  unlawful  means. 
These  instances  will  enable  you  to  understand  the  law  as 
I  am  putting  it  to  you.  Therefore  you  will  have  to  consider 
whether  these  defendants,  or  two  of  them,  or  more,  have  agreed 
together  to  do  an  unlawful  act,  or  to  do  a  lawful  act  by  unlawful 
means.  Upon  an  indictment  for  conspiracy,  you  cannot  find 
one  man  only  guilty,  because,  if  one  man  only  has  been  concerned 
in  a  matter,  there  is  no  agreement  But  if  five  men  are 
before  you  indicted  for  a  conspiracy,  you  are  not  bound  to  find 
them  all  guilty ;  you  may  draw  a  distinction  between  them,  you 
may  come  to  the  conclusion  that  two  of  them,  or  three  of  them,  or 
that  all  five  of  them,  are  guilty.  These  men  are  indicted  for  a 
conspiracy,  not  only  between  themselves,  as  though  they  were  the 
only  conspirators,,  but  they  are  indicted  for  conspiring  among 
themselves  and  with  other  persons,  although,  as  those  other 
persons  are  not  here,  you  cannot,  of  course,  find  those  other 
persons  guilty  so  as  to  make  them  amenable  to  the  law.  But  it 
does  not  follow  because  other  persons  were  guilty  with  the  defen- 
dants, that  if  you  think  the  defendants  guilty,  you  should  not 
find  them  guilty.  You  are  to  deal  with  their  case  alone,  and 
with  due  regard  to  the  case  of  each  of  them.  Now,  I 
shall  ask  your  opinion  as  to  this  conspiracy  in  two  forms. 
You  have  heard  a  discussion  with  regard  to  the  mode  in  which 
this  conspiracy  is  charged.  It  is  charged  in  a  different  form, 
perhaps  not  very  substantially  diiferent,  but  still  in  a  diflerent 
form,  and  I  shall  ask  you,  with  regard  to  both,  whether  there  is 
the  one  kind  of  conspiracy  to  which  I  shall  first  ask  your  opinion, 
or  whether  there  is  the  other  kind  of  conspiracy  as  to  which  I 
shall  subsequently  ask  you.  Now  I  shall  first  ask  you  this : 
Was  there  an  agreement,  or  combination,  which  is  practically 
the  same  thing,  between  the  defendants,  or  between  the 
defendants  or  others,  or  by  some  of  them,  to  force  Mr.  Trewby,  or 
the  Gras  Company,  to  conduct  the  business  of  the  company  contrary 
to  their  own  will  by  an  improper  threat,  or  improper  molestation; 
and  I  tell  you  that  there  is  improper  molestation  if  there  is  any- 
thing done  with  an  improper  intent,  which  you  shall  think  is 
annoyance  or  an  unjustifiable  interference,  and  which  in  your 
judgment  would  have  the  effect  of  annoying  or  interfering  with 
the  minds  of  the  persons  carrying  on  such  a  business  as  this  Gas 
Company  was  conducting.     It  is  not  necessary,  in  order  that 
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Bao.        there  shonld  be  a  conspiracy  to  molest^  that  any  one  should  be 

^^'  personally  molested.      It  is  enoagh  if  yon    shoald    think  that 

A!n>  oTHKBs.  ^  uiolestation  was  designed  and  agreed  upon  with  an  improper  in- 

tent^  and  which  in  your  judgments  would  be  an  annoyance  and  an 

^^^  unjustifiable  interference,  and  would  in  your  belief  be  likely  to 
Conspiracy—  have  a  deterring  effect  upon  the  minds  of  the  employers — ^that  is 
Trwles  Union  to  Say,  of  Mr.  T&ewby  or  the  Gras  Company.  I  tell  you  that  the 
-^^'-  mere  fact  of  these  men  being  members  of  a  trade-union  is  not 
illegal  and  ought  not  be  pressed  against  them  in  the  least.  The 
mere  fact  of  their  leaving  their  work — ^although  they  were  bound 
by  contract,  and  although  they  broke  their  contract — I  say  the  mere 
fact  of  their  leaving  their  work  and  breaking  their  contract — is 
not  a  sufficient  ground  for  you  to  find  them  guilty  upon  this 
indictment.  This  would  be  of  no  consequence  of  itself,  but  only  as 
evidence  of  something  else.  But  if  there  was  an  agreement  among 
the  defendants  by  improper  molestation  to  control  the  will  of  the 
employers,  then  I  tell  you  that  thatwould  be  an  illegal  conspiracyat 
common  law,  and  that  such  an  offence  is  not  abrogated  by  the  Crimi- 
nal Law  Amendment  Act,  which  you  have  heard  referred  to.  This 
is  a  charge  of  conspiracy  at  common  law,  and  if  you  think  that 
there  was  an  agreement  and  combination  between  the  defendants, 
or  some  of  them,  and  others,  to  interferewith  the  masters  by  molest- 
ing them,  so  as  to  control  their  will ;  and  if  you  think  that  the 
molestation  which  was  so  agreed  upon  was  such  as  would  be  likely, 
in  the  minds  of  men  of  ordinary  nerve,  to  deter  them  from  carry- 
ing on  their  business  according  to  their  own  will,  then  I  say  that 
is  an  illegal  conspiracy,  for  which  these  defendants  are  liable. 
That,  gentlemen,  is  as  to  the  first  set  of  counts.  But  this  conspi- 
racy is  charged  in  another  form,  and  in  that  other  form  the  real 
charge  is  that  they  either  agreed  to  do  an  unlawful  act,  or  to  do  a 
lawful  act  by  unlawful  means ;  and  it  seems  to  me  more  naturally 
to  fall  under  the  latter  class.  I  shall,  therefore,  ask  you  whether 
there  was  an  agreement  or  combination  between  the  defendants 
and  others  to  hinder  and  prevent  the  company  from  carrying  on 
and  exercising  their  business,  by  means  of  the  men  simultaneously 
breaking  the  contracts  of  service  which  they  had  entered  into  with 
the  company.  And  I  tell  you  that  the  breach  without  just  cause 
of  such  contracts  as  have  been  proved  in  this  case  is  an  illegal 
act  by  the  servant  who  does  it.  It  is  an  illegal  act,  and  what  is 
more,  it  is  a  criminal  act — that  is  to  say,  it  is  an  act  which  makes 
each  of  them  liable  to  the  criminal  law — and  therefore  if  they  did 
agree  to  interfere  with  the  exercise  of  their  employers'  business  by 
simultaneously  breaking  such  contracts — even  if  you  were  to  sup- 
pose that  to  interfere  with  the  exercise  of  their  employers' 
business  was  a  lawful  thing  for  them  to  do — yet  if  they  agreed 
and  combined  to  do  that  lawful  act  by  the  unlawful  means  of  simul- 
taneously breaking  all  these  contracts,  they  were  then  agreeing 
to  do  that  which  may  be  assumed  to  be  a  lawful  act  by  unlawful 
means,  and  that  would  bring  them  within  the  definition  of  a  conspi  • 
racy.     In  such  case  you  will  say,  if  you  think  that  so  it  was,  that 
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they  were  guilty  upon  the  second  set  of  counts.     Now,  with  regard        Rn. 
to  all  this,  what  is  the  evidence.   You  find  that  these  men  and  others,  *'• 

making  up  the  number  of  five  hundred  men,  were  all  in  the  employ-  j^j^,  <Sotr8. 

ment  of  this  Gas  Company,  and  that  Mr.  Trewby  was  the  foreman        

or  person  in  authority  managing  for  the  company;  and  you  find  that  ^^^ 
there  was  another  gas  company  called  the  Independent  Gas  Com-  Conspiracy-- 
pany,  which  carried  on  its  business  at  Fulham ;  and  the  first  thing  Trades  Union 
that  you  know  is  that  on  the  28th  of  November  a  man  at  Fulham  ^^'* 
was  discharged  from  the  Gas  Works  there,  and  that  in  con- 
sequence of  that  there  was  a  strike  of  sixty-two  workmen  at  those 
works  at  Fulhatn.  That  is  a  circumstance  which,  because  it  is 
referred  to,  and  because  it  may  have  been  a  motive  and  a  ground 
of  action,  you  must  take  notice  of.  Then  you  have  it  that,  on  the 
night  of  that  same  28th  of  November,  on  the  night  of  that  same  day 
when  this  thing  happened  at  Fulham,  in  what  they  call  the  long  spell 
at  the  works  of  the  prosecuting  company — that  is,  between  twelve 
and  half-past  twelve  at  night — there  was  a  meeting  on  the  works  of 
the  night  gang.  The  men  who  are  on  the  night  gang,  some  two 
hundred  and  fifty  of  them,  do  not  work  all  the  night,  but  they  must 
remain  on  the  premises  all  the  night ;  but  between  twelve  and 
half-past  twelve  is  a  time  when  they  are  not  at  work,  and  is  the 
longest  interval,  as  I  should  judge  from  the  meaning  of  the  terms 
"  long  spell,''  at  which  they  are  not  at  work  during  the  night. 
There  was  a  meeting  on  that  night.  On  Friday  night,  the  29th 
of  November,  that  is,  the  next  night,  the  defendant  Wilson  came  in 
and  made  a  statement.  He  said  that  he  was  appointed  dele- 
gate for  that  night,  and  must  go  to  the  society;  that  the 
meeting  of  the  society  would  be  held  at  some  place  near 
Finsbury-square.  Now,  what  is  a  delegate?  He  is,  as  you 
have  been  told,  a  person — one  of  the  workmen,  or  one  of  the 
members  of  the  Trade  Union — who  is  elected  by  his  fellows 
at  the  works  of  a  particular  firm,  to  go  and  represent  them)  that 
is,  the  workmen  in  that  employ),  at  a  meeting  of  the  Union, 
to  agree  with  the  other  delegates  es  to  what  is  to  be  done,  and 
to  come  back  and  inform  his  own  constituents  what  it  is  they  are 
to  do.  Then,  besides  the  dismissal  of  the  men  at  the  Fulham 
works,  you  have  the  dismissal  of  Dilley  at  these  works.  Dilley  was 
dismissed  because  he  had. refused  to  do  certain  work  which  he 
was  ordered  to  do,  and  the  reason  which  he  gave  at  the  time  was, 
that  it  was  work  which  he  was  not  allowed  by  his  Union  to  do. 
Therefore,  the  case  stands  thus  :  the  man  at  Fulham  had  been  dis- 
missed, upon  which  sixty-two  men  had  struck ;  a  man  had  been 
dismissed  from  these  works  for  not  doing  work  which  he  was  not 
allowed  to  do  according  to  the  laws  of  the  association  to  which  he 
belonged.  Wilson  is  a  delegate  from  the  workmen  from  these 
works  to  the  Union ;  he  goes  to  say  that  Dilley  is  to  take  his 
pay  on  Saturday  morning,  that  is,  at  the  end  of  the  week,  and  if 
he  was  paid  up  to  Friday  night  he  was  to  take  it  and  say  no  more 
about  it.  That  was  at  fij?st  not  very  clear,  but  it  was  more  fully 
explained  afterwards.     The  meaning  of  what  Wilson  said  you  are 
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Reg.  to  gather  from  these  facts^  that  in  every  week  the  company  keep 
Bonn  l>ack  one  day's  pay.  It  is  not  stated  why,  but  you  know  very 
AND  oTHKRs.  ofton  it  is  for  subscription  to  reading-rooms  and  for  the  assist- 
ance of  men  when  they  are  sick.  T  don't  know  why,  but 
for  some  reason  they  keep  it  back.  Not  that  they  do  not  pay 
Conspiracy—  afterwards  all  that  is  due;  but  one  day's  pay  is  kept  back 
Trades  Union  out  of  the  SIX  that  he  may  earn.  If  Dilley  got  his  whole 
'  pay,  therefore,  it  would  show  that  he  wafi  discharged,  not  that 
he  was  to  be  kept  on.  If  he  was  paid  one  day  short,  it  would 
show  that  they  were  keeping  him  on,  and  then,  so  far  as  Dilley  was 
concerned,  there  was  no  grievance  at  all ;  but  if  he  got  his  whole 
pay  then  it  would  show  that  he  was  discharged.  Now,  you  will  see 
what  was  to  happen.  Wilson  said  that  according  to  the  opinion, 
not  of  the  men  in  these  works  only,  but  of  all  the  delegates  where 
he  had  been  (for  he  said  this  on  the  29th  and  he  must  have  been 
on  the  28th  at  the  delegates'  meeting),  that  if  Dilley  was  paid  all 
his  back  time  he  was  to  take  it,  and  no  further  notice  was  to  be 
taken  of  it  until  they  heard  from  the  delegate  meeting.  He  said 
further  that  something  had  passed  at  the  delegate  meeting  which 
he  would  not  divulge  to  any  one,  not  to  his  own  father  if  he 
was  to  rise  out  of  his  grave.  Now,  what  do  you  infer  from  these 
facts,  and  from  thisstatement  of  Wilson's  ?  Nothingwas  to  be  done 
if  Dilley  was  paid  in  full.  If  he  was  paid  in  full,  it  showed  that  he 
was  discharged,  and  then  there  was  a  grievance.  At  the  first  blush 
it  would  be  supposed  if  that  he  was  paid  in  full  and  discharged,  the 
men  would  be  called  upon  to  act  at  once.  But  no ;  the  opinion 
of  the  delegates  is  that  under  these  circumstances  you  are  not 
to  act  at  once,  but  what  you  are  to  do  is  to  wait  until  you 
hear  from  the  delegate  meeting.  And  something  passed  at  the 
delegate  meeting  which  was  secret ;  because,  of  course,  the  form 
of  speech  about  his  father  was  mere  exaggeration  on  the  part  of 
Wilson ;  it  meant  that  the  decision  of  the  delegates  was  to  be 
kept  secret.  "  You  are  not  to  act  now,  you  are  to  act  when  the 
delegates  send  you  word."  Is  not  that  the  meaning  of  it? 
The  inference  you  must  consider  is  whether  the  meaning  is  not — 
"  Don't  you  go  out  now,  because  there  may  be  arrangements  to  be 
made.  If  this  man  is  discharged,  and  you  are  so  ordered  by  the 
delegates,  you  will  have  to  go  out ;  but  it  will  be  when  all  the 
other  men  who  are  members  of  the  union,  and  not  only  you  at 
these  works,  are  going  out  at  the  same  time."  It  is  for  you,  of 
course,  as  a  jury  exercising  your  judgment  fairly  as  between  these 
defendants  and  the  law,  to  say  what  is  the  meaning  of  it ;  and  what 
is  the  meaning  of  that  which  Wilson  said.  The  witness  who  proves 
it  says,  "  I  cannot  say  the  other  defendants  were  there.  I  believe 
that  we  were  all  there,  but  I  can't  say."  Then  he  is  cross- 
examined  and  he  says,  "  Jones  on  the  Thursday  night  had  ceased 
to  be  a  delegate,  and  Wilson  was  the  delegate  for  that  night,  but 
he  was  elected  as  a  delegate  for  that  night  only."  If  so,  it  was 
on  the  Thursday  night  that  Wilson  attended  the  meeting  of 
delegates.      Before    that     night    Dilley    had  been   discharged^ 
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or  was    likely  to    be    discliarged^   or    was    threatened   to    be        Bbo. 
discharged^  and  the   men   at    Folham    had    been    discharged.        ^^' 
Then  he   comes  back  from  the  meeting  of  delegates^  and   on  AMDorHEBs. 

the   29th  this  is    the   information   that    he   gives.      Now   we        

have  what  happened  on  the  Monday  morning.  The  first  person  ^^^^- 
that  had  notice,  on  the  part  of  the  employers,  of  anything  likely  Conspiracy— 
to  happen,  was  not  Mr.  Trewby,  bnt  the  other  man,  Leonard.  Trades  Union 
He  says :  '^  I  am  foreman  of  stokers.  On  Monday,  the  2nd  of  '^^'• 
December,  I  got  to  the  works  at  ten  minutes  to  six ;  when  I  got 
there  I  found  a  great  many  of  the  day  gang  there  already  ;  they 
were  standing  in  the  retort  house  and  in  the  lobbies.  I  waited 
for  some  time  to  see  if  they  would  begin  work.  Some  observa- 
tions were  made,  and  I  then  went  and  fetched  Mr.  Trewby.^' 
Then  you  have  Mr.  Trewby.  He  says  the  night  gang  go  on  at 
about  five,  and  come  off  at  about  half-past  five  next  morning ; 
they  work  for  about  five  hours.  The  change  of  the  gangs  takes 
place  between  six  and  seven ;  some  come  at  six,  and  some  at 
half-past  six,  and  some  at  seven ;  those  are  for  different  portions 
of  the  process.  On  the  22nd  of  November,  he  says,  the  matter 
was  reported  about  Dilley.  "  On  Monday,  the  2nd  of  December, 
Collier,  the  foreman,  came  to  me  about  a  quarter  to  seven  in  the 
morning.  In  consequence  of  what  he  told  me,  I  went  to  the 
four  retort-houses  on  the  works;  this  was  a  quarter  to  seven 
o^clock.  I  saw  the  night  and  day  gangs  there.^'  Therefore 
when  Mr.  Trewby  was  sent  for  there  must  have  been  this  unusual 
state  of  things  happening ;  that  is  to  say,  that  being  a  quarter  to 
seven,  when  the  night  gang  would  have  gone  home  to  bed  and 
the  day  gang  to  work,  you  have  the  whole  five  hundred  men  there ; 
the  night  gang  had  stayed  on  and  the  day  gang  had  arrived.  Before 
the  gang  begins  to  work  they  usually  change  their  clothing. 
None  of  the  day  gang  had  changed  their  clothing  in  order  to  go 
to  work,  so  that  you  have  two  hundred  and  fifty  men  all  doing  that 
which  was  contrary  to  the  rules.  Mr.  Trewby  further  says :  ''  I  asked 
the  men  what  they  wanted  to  see  me  about  ;^^  so  that  you  see  the 
message  which  had  been  taken  to  him  was  not  merely  that  the 
men  were  doing  something  which  he  was  bound  to  look  after,  but 
that  they  wanted  to  see  him ;  and  the  message  sent  was  not  that 
one  man  wanted  to  see  him,  not  that  any  one  individual  wanted 
to  see  him,  bnt  that  they  all  wanted  to  see  him  ;  and  when  he 
goes  to  see  them  he  asks  what  they  wanted  to  see  him  about.  He 
says :  "  I  noticed  there  Jones  and  Wilson.^^  You  recollect,  gentle- 
men, that  Wilson  is  the  man  that  had  been  to  the  delegates  and 
made  that  statement  on  Friday  night  the  29th.  '^1  noticed 
Jones  and  Wilson  standing  close  to  me ;  I  noticed  Webb  there." 
Now  Webb  is  a  person  who  took  a  prominent  part,  but  he  is  not 
one  of  the  defendants ;  he  is  not  here.  "  I  noticed  Webb  there. 
They  said  they  wanted  to  see  me  about  Dilley^s  case.  Webb  was 
the  first  spokesman.  I  asked,  'Where  are  the  day  gang?^ 
Jones  said  (one  of  the  defendants)  :  '  The  day  gang  are  all  here.^ 
I  said.  Why  don't  you  go  to  work  ?"     Now  what  was  Jones's 
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Rio.        answer  ?  Not  '^  I  have  decided ;''  but  "  We  hare  decided  not  to  go 
^       to  work  until  Dilley  is  reinstated/'   He  said  that  in  the  hearing  of 
the  five  hundred  men  who  had  sent  to  the  superintendent,  whom  they 
called  the  governor,  to  see  them.     There  they  are  in  front  of  him. 
1^72.        He  gays,  "  What  do  you  want  with  me  ?''     Webb  stands  forward 
Conspiracy—  ^^  ^^^  ^^^  Spokesman.     Jones  stands  forward  as  a  spokesman, 
Tra£s  UnUrn  and  Jones  does  not  say,  **  I  have  decided,*'  but,  in  the  face  of  all 
-^^'-         these  five  hundred  men  he  says, "  We  have  decided  not  to  go  to  work 
until  DiUey  is  reinstated.''     Wilson  spoke  to  Mr.  Trewby  to  the 
same  effect;  Webb  spoke  to  the  same  effect.     Therefore  you  have 
Wilson  the  defendant,  Jones  the  defendant,  and  Webb,  who  is  not 
here,  stepping  as  it  were  forward  in  front  of  these  other  workmen, 
and  the  statement  they  all  make  is,  "  Wb  have  decided  not  to  go 
to  work  until  Dilley  is  reinstated."     "  I  said  to  them  (that  is,  to 
*  Webb),  as  he  belongs  to  the  night  gang,  '  You  should  have  left  tho 

works.'  It  was  then  past  seven  o'clock.  I  said,  '  The  time  has 
now  elapsed  when  the  whole  of  you  should  have  gone  to  your 
work.  The  Company  have  always  behaved  liberally  towards  you. 
They  have  conceded  all  you  have  asked  from  time  to  time,  and  I 
call  upon  all  of  you  who  are  well  disposed  towards  the  Company 
to  go  on  with  your  work.' "  What  was  it  that  Jones  said  ? 
"  Yes,  ask  them  that."  Was  that  a  sarcasm  ?  Mr.  Trewby 
says  " '  I  ask  all  of  you  who  are  well  disposed  to  the  Company 
to  go  to  your  work,'  and  Jones  says,  '  Yes,  ask  them 
that.'  Not  a  man  stirred,  or  separated  himself  from  the 
rest.  I  asked  all  those  who  were  well  disposed  to  separate 
from  the  rest.  I  said  both  to  Jones  and  Wilson,  'Am  I  to 
understand  that  you  refuse  to  go  on  with  your  work  until 
Dilley  is  reinstated?'  They  (that  is  Jones  and  Wilson)  said 
'Yes.'"  Now  you  must  consider  what  had  happened,  and 
what  Wilson  said  on  the  29th.  They  said  that  DiUey's 
discharge  and  the  Fulham  matter  had  been  put  into  one.  Does 
that  mean  that  they  were  to  strike,  unless  the  Fulham  matber 
and  DiUey's  matter  were  both  settled?  And  if  it  does  mean 
that,  who  had  put  them  into  one?  Was  it  the  persons  at 
these  works  only  that  had  put  them  into  one  ?  The  persons  at 
these  works,  unless  they  were  combined  with  others,  had  no 
interest  in  the  Fulham  works.  Had  they  any  combined  action 
with  others  with  regard  to  the  Fulham  works,  and  if  so,  where 
was  that  combination  ?  You  know  that  they  sent  a  delegate  to 
the  society ;  you  don't  know  whether  there  was  a  delegate  from 
the  Fulham  works,  but  you  must  ask  yourselves  what  was  the 
meaning  of  DiUey's  discharge  and  the  Fulham  matter  being  put 
into  one.  Mr.  Trewby  goes  on  : — "  I  said  '  I  have  nothing  to  do 
with  the  affair  at  Fulham.'  These  things  were  said  loud 
enough  for  the  other  workmen  to  hear.  They  all  stood  together, 
but  the  other  workmen  said  nothing ;  I  told  them  I  would  give 
them  ten  minutes  for  consideration;  I  said  that  loud  enough 
for  them  to  hear.  I  went  away  into  the  stoker's  lobby.  I  saw  a 
man  named  Simmons  in  the  lobby  and  in  consequence  of  what 
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Simmons  said  to  me  I  asked^  when  I  got  back^  for  Bunn  ahd  Eay^        Rn. 
who   are  two  of  the  defendants/'     You  have  heard  of  Wilson,  *• 

Jones,  and  Dilley,  now  you  hear  of  Bunn,  and  Ray,  and  Webb.   ^^  othsrs. 

You  must  exercise,  of  course,  to  some  degree  your  imagination,        

so  as  to  get  at  the  truth  of  what  was  taking  place.  Bunn  and  |^^ 
Ray  are  there,  according  to  their  evidence,  and  they  staoid  conspiracy^ 
forward.  Mr.  Trewby  proceeds :  "  I  said  to  them,  '  Am  I  to  under-  Tracks  Union 
stand  that  you  refuse  to  go  on  with  your  work,  till  Dilley  is  rein-  '^^^' 
stated  V  They  said,  '  Yes.'  I  said,  '  You  know  that  you  are  acting 
illegally,  that  you  can't  leave  your  work  without  notice,  that 
some  of  you  are  under  a  monthly  agreement  and  some  under  a 
weekly  agreement,  and  you  must  not  leave  your  work  without 
giving  us  proper  notice.  I  will  give  you  ten  minutes  more  for 
consideration,  and  then  you  will  let  me  know  the  result.'  Jones 
said,  '  Well,  we  may  as  well  tell  you  at  once,  we  have  made  up 
our  minds.'  I  said,  '  I  will  let  you  have  ten  minutes  for  reflec- 
tion.' I  then  went  away,  and  in  about  ten  minutes  I  returned 
and  Jones  again  said,  'We  are  of  the  same  opinion.'  Jones, 
Bunn,  Ray,  and  Webb  were  there  then ;  I  won't  be  sure  about 
Wilson  being  there  then.  The  gangs  were  still  there,  not  so 
many  as  there  had  been.  Jones  said,  '  They  were  still  of  the  same 
opinion.'  I  said,  '  Very  well  I  then  I  will  reinstate  Dilley,  but  I 
reinstate  him  under  protest ;  now  go  on  with  your  work.'  Webb 
said,  '  that  they  did  not  know  what  I  meant  by  protest.'  I  said, 
'Do  you  ?'  and  he  said, '  Yes.'  I  said,  'Perhaps  you  will  explain  it 
to  them.'    He  said  to  the  men  (that  is  to  the  body  of  the  men),  'The  v 

governor  means  to  punish  you.'  He  said  to  me,  'Will  you 
withdraw  that  word  ? '  I  said,  '  How  can  I  ?  You  insist  upon 
Dilley  being  reinstated,  and  I  reinstate  him  under  protest.'  I 
said  to  the  men  (that  is  the  body  of  men)  '  Now  go  on  with  your 
work.'  Webb  said,  answering  for  the  men,  '  We  may  as  well 
tell  you  that  we  cannot  go  on  with  our  work  until  the  men  at 
Fulham  are  let  in.' "  They  go  away  again,  you  see,  from  Dilley's 
case  and  now  it  is  that  they  cannot  go  on  with  their  work  until 
the  men  at  Pulham  who  are  out,  the  sixty -two  men,  are  let  in. 
Mr.  Trewby  said,  "  That  is  a  matter  with  which  I  have  nothing 
whatever  to  do,  aad  I  can  do  no  further  in  it."  They  said  they 
could  not  go  to  work  until  they  had  orders  from  their  delegate 
meeting.  I  have  pointed  out  to  you  what  took  place  at  the 
beginning.  Wilson  went  to  the  delegates'  meeting,  and  the  order 
was  "  Don't  act  at  once,  only  act  when  you  receive  orders."  Then 
all  this  contest,  and  then,  at  the  end,  what  is  said  in  the  face  of  these 
men  is,  that  they  could  not  go  to  work  until  they  had  received 
orders  from  their  delegates'  meeting.  Mr.  Trewby  further 
deposes :  "  Webb  said  that,  and  I  left  them  to  consult  with  my 
assistants  and  foreman.  The  night  and  day  gangs  then  walked 
off  in  a  body.  I  saw  Dilley  walking  away  wiOi  the  other  men." 
Therefore,  you  have  here  evidence  that  all  these  five  defend- 
ants were  present,  and  there  is  evidence  of  their  being  seen 
at  different  parts  of  the   transaction   during  which  they  were 
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R«o.       present  with  the  five  hundred..    Yon  have  now  heard  what  took 

Bunk       plac®-     Yon  have  heard  that  the  manager  is  sent  for,  that  he 

AND  oTHSBs.   goos,  and  there  are  all  the  men — ^those  who  ought  to  have  been 

away  from  the  works  as  well  as  those  who  ought  to  have  been 

^^I^  at  work — collected,  not  prepared  for  work,  but  standing  there  as 
Chnspiracjf—  one  body,  and  these  defendants  one  after  another  acting  as  spokes- 
Trades  Union  men  between  them.  You  have  it  that  these  two  terms  were 
'^^^'  insisted  upon,  namely,  that  Dilley  should  be  reinstated,  and  that 
the  Fulham  men  should  be  reinstated  also,  otherwise  they  would 
not  go  to  work ;  and  then  it  is  said, "  We  cannot  go  to  work  until 
we  have  received  orders  from  the  delegate  meeting '/'  and  then 
upon  the  manager  (who  had  agreed  to  reinstate  Dilley,  although 
under  protest),  refusing  to  take  any  responsibility  with  regard  bo 
the  Fulham  matter  because  he  could  not,  all  tibe  men  go  off 
in  a  body  leaving  the  works  there  without  men  to  work  them. 
There  was  no  violence  of  demeanour,  nor  threatening  of 
any  sort  by  any  of  the  men,  that  is  to  say,  you  are  to  take 
it  that  no  threats  of  any  personal  violence  were  made, 
either  with  regard  to  Mr.  Trewby,  or  with  regard  to-  the 
other  workmen,  except  that  which  was  hinted,  but  which 
was  practically  given  up,  and  which  I  think,  therefore,  you  ought 
not  to  take  into  account,  namely,  the  threat  to  the  Germans. 
You  may  take  it  substantially  that  whatever  was  done  by 
these  men  was  not  done  by  threats  or  personal  violence, 
either  to  the  employers  or  to  each  other.  The  evidence  of  what 
was  done  is  before  you.  It  is  for  you  to  say  whether  this  evi- 
dence proves  to  you  that  there  was  an  agreement  amongst  these 
defendants,  and  practically  amongst  all  the  others,  because,  whether 
they  were  more  or  less  willing  is  unimportant,  if  they  succumbed 
and  did  agree  in  the  combination  that  unless  their  demands  with 
regard  to  Dilley,  and  also  perhaps  with  regard  to  the  Fulham  < 
men,  were  complied  with  they  would  cease  work.  You  have 
to  say  whether  in  your  judgment  that  was  not  an  agreement,  not 
merely  to  cease  work,  but  to  cease  work  simultaneously  and  with- 
out notice,  because  as  to  this  what  the  manager  said  is  most  impor- 
tant. He  said  "You  have  no  right  to  leave  yourworkwithout  giving 
us  proper  notice.''  Well,  according  to  those  contracts,  they  had 
not.  What  would  have  been  the  result  if  they  had  given  notice  f 
Why  obviously  that  the  company  would  have  had  an  opportunity 
to  get  workmen  somewhere  else.  But  if  they  went  away  without 
giving  notice,  and  simultaneously,  what  would  be  the  conse- 
quence to  the  company  ?  You  must  ask  yourselves  whether,  in  all 
human  probability,  it  would  not  have  been  that  the  company  would 
have  been  left  without  workmen  at  all,  and  unable  therefore  to 
supply  more  than  the  quantity  of  gas  which  they  had  in  store, 
and  you  have  heard  that  they  had  not  storage  for  more  than  a 
third  of  what  they  make  in  the  day.  That  would  seem  to  show 
that  they  could  not  rely  on  their  storage  for  the  supply  of  more 
than  a  single  day.  You  then  have  the  evidence  of  three  or 
four  men  who  were  employed,  Boffey  and  others,  who  tell  you 
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that  they  arrived  at  these  gas  works  in  the  morning  at  their        Rn. 
usual  time,  about  six  o'clock.     Eoffey  says,  '^  I  saw  all  the  defen-        ^r^ 
dants  there  when  I  arrived.     Dilley  told  me  if  I  did  not  go  with   ^^^  othbss. 

the  rest  I  should  be  spotted/'     That  is  going  further  than  any-        

body  else  has  done ;  it  is  not  merely  an  agreement  to  stop  work,  ^^^ 
but  it  certainly  is  a  kind  of  threat  and  annoyance — and  a  terrible  Consptracy-^ 
annoyance — ^to  this  man  from  Dilley.  There  is,  as  far  as  I  can  Trades  Union 
see,  no  evidence  that  the  others  combined  in  that  threat,  but  it  ^'^' 
is  a  lamentable  thing  that  Dilley  should  threaten  a  man  with 
that  which  for  a  workman  is  as  great  a  crime  as  he  could  very 
well  commit — a  moral  crime  as  against  a  fellow  workman  to  say 
to  him  "  Mind  !  you  shan't  follow  your  own  will ;  if  you  do  you 
shall  be  spotted ; "  that  is  to  say,  you  shall  be  sneered  at  and  be 
considered  degraded  by  all  the  men  of  your  own  position  and 
by  your  fellow  workmen.  Gentlemen,  you  must  not  allow  that 
to  weigh  against  the  other  defendants  in  this  case,  because  there 
does  not  seem  to  be  any  evidence  against  them  of  a  con- 
spiracy to  be  carried  out  in  that  manner.  Penn  says,  "  I  saw 
Dilley  when  I  went ;  I  stripped .  for  work ;  Dilley  asked  where  I 
was  going ;  I  said  to  work.  He  told  me  to  put  my  clothes  on, 
or  I  must  put  up  with  the  consequence  of  it."  But  again,  this 
is  only  Dilley.  Byes  said,  "  I  went  and  saw  Bunn  there  and  he 
asked  me  where  I  was  going ;  I  told  him  I  was  going  to  work ; 
he  said  '  There  is  no  work  to  day,  the  work  is  stopped.'  "  Now 
you  know  the  work  was  not  stopped  by  the  employers.  The 
work  was  stopped,  if  by  anybody,  by  the  agreement  of  these 
men  among  themselves.  '^  I  asked  him  what  for  ?  he  told  me  to 
go  to  the  Uastle  Tavern,  in  the  Barking-road,  and  I  should  know." 
This  introduces  a  subsequent  fSature,  which  can  only  be  of 
importance  in  order  to  lead  your  minds  to  this ;  was  there  a 
combination  or  agreement  ?  We  have  here  Bunn,  and  I  think 
we  have  also  Dilley,  telling  the  man  to  ^o  to  the  Barking-road. 
But  that  is  not  of  so  much  importance  as  this.  You  will  find  that 
all  the  men  did  go  to  the  Barking-road,  and  to  a  tavern  called 
the  Castle  Tavern.  So  you  have  not  only  the  fact  of  all  the  men 
leaving  simultaneously,  but  you  have  also  the  fact  of  their  all 
going  to  the  same  place,  their  rendezvous.  "  I  saw  Jones  and 
Bay  there.  I  said  to  clones,  ^What  is  the  matter  ?'  He  told  me  it  was 
all  through  Dilley  and  the  men  at  Fulham ;  he  told  me  that  Collier 
had  asked  him  to  call  the  men  together  to  ask  them  if  they  would  go 
to  work  and  the  men  said  no.  Collier  told  him  to  ask  the  firemen 
to  go  to  work  and  they  said  no."  Then  you  have  the  German 
witnesses.  About  them  I  do  not  propose  to  trouble  you,  as  I  do 
not  think  under  the  circumstances  they  carry  the  case  further. 
They  are  to  the  same  efiect,  that  they  were  told  not  to  work. 
Now,  gentlemen,  it  comes  to  my  mind  to  be  an  essential  matter 
for  you  to  consider  what  was  the  position  of  the  Gas  Company, 
and  for  that  purpose  you  must  consider  what  was  the  relation 
between  the  Gtss  Company  and  the  public.  As  between  the  Gas 
Company  and  the  public,  the  Gas  Company  were  supplying  the 
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Rbo.        whole  of  the  city  of  London,  and  a  great  part  of  what  is  called 

^'  the  west  end  of  London,  with   gas.     And  the   Gas   Company 

AND0THBR8.   would  bo   undoF   contract  no   doubt   to   supply  a  great   many 

persons  with  gas.     But,  whether  they  were  under  contract  or  not, 

^^^^'  you  will  ask  yourselves  whether  the  stoppage  of  such  a  large 
Conspiracy—  business,  and  the  stoppage  of  it  in  that  way^ — namely,  that  it 
Trades  Union  would  reduce  .the  city  of  London  and  the  suburbs  to  darkness — 
^^'  whether  that  would  not  be  a  tremendous  blow  to  the  company, 
.  the  employers  of  these  men.  I  say  nothing  of  the  public; 
but  is  it  not  a  case  in  which  the  men,  however  little  intelUgent 
they  might  be,  would  have  it  in  their  minds  that  their  employers 
never  would  run  the  risk  and  take  the  responsibiUty  of  putting 
the  whole  of  London,  or  all  that  part  of  London  which  they  sup- 
plied with  gas,  into  darkness  ?  Then  what  was  the  intent  in 
their  minds  ?  Was  it  a  wicked  intent — that  is  to  say  in  your 
judgment  was  it  anything  like  fair  dealing  as  between  master  and 
servant,  and  between  man  and  man,  that  the  men  should  agree 
simultaneously  to  stop  work,  and  such  a  work,  if  they  had  the 
intent  or  the  suspicion  that  by  so  doing  they  would  put  their 
masters  under  a  terrible  responsibility  ?  I  must  ask  you  whether, 
in  your  judgment,  this  must  not  have  been  in  their  minds :  "  If 
we  let  our  employers  know  or  think  we  shall  go  off  simultaneously 
we  shall  frighten  them  so  with  regard  to  the  mode  of  carrying  on 
their  business,  that  they  must  alter  their  mode  of  doing  their 
business,  and  therefore  they  must  succumb  to  our  wishes,  namely, 
they  must  take  into  their  employment  the  man  they  have  dis- 
missed, and  whom  they  dismissed  because  it  is  admitted  he  refused 
to  do  what  he  was  told  to  do,  not  upon  the  ground  that  it  was 
not  within  his  contract  to  do  it,  but  upon  the  ground  that  some- 
body not  his  master  had  told  him  he  was  not  to  do  such 
work.  Is  that  in  your  judgment  an  improper  interference  with 
the  mode  of  carrying  on  the  business  of  the  employers  ?  And  do 
you  think,  from  the  mode  in  which  it  was  done,  that  it  was  in 
the  minds  of  the  men  that  it  would  be  interfering  with  their 
master's  will  ?  Do  you  think  that  interference  was  made  under 
such  circumstances  as  would  control  the  will  of  the  masters  of 
ordinary  nerve  under  such  circumstances  ?  It  is  to  obtain  your 
view  of  this  that  I  ask  you,  with  regard  to  this  first  set  of  counts — 
Do  you  think  that  a  conspiracy  is  made  out  against  these  men ; 
first,  that  they  tried  to  force  the  company  to  conduct  their 
business  contrary  to  the  will  of  the  company  by  an  improper 
threat  or  improper  molestation  f  Do  you  think  that  the  defend- 
ants agreed  together  to  force  the  company  to  conduct  their  busi- 
ness contrary  to  their  own  will — that  is,  to  force  the  company  to 
employ  a  man  against  their  will,  which  man  the  company,  unless  so 
forced,  would  n<|t  employ  ?  Tlien,  do  you  think  that  was  done 
by  an  improper  threat  or  molestation  ?  And  in  order  to  arrive 
at  this,  I  teU  you  there  would  be  an  improper  molestation  if  any- 
thing was  done  with  an  improper  intent  which  you  think  was  an  un- 
justifiable annoyance  and  interference  with  the  masters  in  the 
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conduct  of  their  business^  and  which  in  any  business  would  be  such        Ru. 
annoyance  and  interference  as  would  be  likely  to  have  a  deterring        g^- 
eflfect  upon  masters  of  ordinary  nerve.   Therefore,  do  you  think  that   aj,d  (yrasas 

the  defendants  agreed  to  force  their  masters  to  carry  on  their  busi-        

ness  in  a  manner  against  their  will  by  improper  molestation — that  ^^^ 
is  to  say,  by  annoyance  or  interference  which  in  your  minds  was  so  Cow«iiracy— 
unfair  as  to  be  unjustifiable,  and  which  would  in  your  judgments  Tracks  Union 
deter  masters  of  ordinary  nerve  from  carrying  on  their  business  as  '^^^' 
they  desire,  such  molestation  being  of  this  kind :  "Inasmuch  as 
we  know  you  are  a  gas  company  lighting  a  great  part  of  the  metro- 
polis, we  suggest  to  you  this — Suppose  we  all  leave  work  at  the 
same  moment ;  if  we  do,  you  cannot  carry  on  your  business ;  you 
must  then  throw  every  district  into  darkness.  Tou  dare  not  do  that 
against  your  customers  and  against  the  public,  and  therefore  you 
must  yield  to  what  we  demand.'^  Was  that  an  improper  inter- 
ference, in  your  judgment,  and  was  it  such  an  interference  as  in 
your  judgment  would  be  likely  to  deter  masters  of  ordinary 
nerve  from  carrying  on  their  business  according  to  their  own  will? 
If  you  think  that,  you  must  say  that  these  defendants  are  guilty 
of  the  conspiracy.  If  you  think  that  it  is  not  made  out  in  any 
one  of  the  circumstances  which  I  have  put  to  you,  you  must  say 
that  the  defendants  are  not  guilty.  Of  course  you  are  at  liberty 
to  draw  any  distinction  between  these  defendants  that  you  may 
think  fit ;  but  it  was  practically  an  agreement  amongst  all  the 
workmen.  As  it  seems  to  me,  there  is  no  distinction  between 
any  of  the  defendants,  but  the  evidence  is  as  nearly  as  possible 
equal  as  to  them  all ;  and  your  verdict  will  be,  I  think,  that  they 
are  all  guilty  or  none.  Then  comes  the  other  point — Do  you 
think  that  they  agreed  to  interfere  to  hinder  and  prevent  the  com- 
pany from  carrying  on  and  exercising  their  business  according  to 
their  own  will  by  those  other  means,  namely,  by  simultaneously 
breaking  all  the  contracts  of  service  into  which  they  had  entered. 
It  has  been  said  that  the  breaking  of  these  contracts  would  not 
be  an  offence,  because  they  would  not  be  within  the  Masters 
and  Servants  Act.  Now,  according  to  that  Act,  the  word 
"employed"  shall  include  any  servant  or  workman  who  has 
entered  into  a  contract  of  service  with  an  employer.  It  is  obvious 
that  these  men  had  all  entered  into  a  contract  of  service  with 
their  employers;  but  not  only  these  men,  for  the  evidence  is 
that  all  the  five  hundred  men  had  contracts  of  service  with  their 
employers.  Then  the  Act  goes  on  to  say  that  the  words,  "  Con- 
tract of  service,"  shall  include  any  contract  whether  in  writing  or  by 
parol.  Now,  to  say  that  these  workmen  had  not  entered  into  a 
contract  by  parol  seems  to  me  to  be  absurd.  Some  of  them  sign 
these  agreements  that  have  been  put  in,  and  others  go  to  the 
works  and  are  paid  weekly  wages,  but  with  a  notice  put  up  in 
their  pay-room  that  they  are  not  to  leave  and  that  they  are  bound 
not  to  leave  without  a  week's  notice.  This  is  a  contract  of 
service  and  it  signifies  not  whether  it  was  in  writing  or  not. 
Then,  having  entered  into  these  contracts,  the  Act  says,  "When- 
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Rw.  ever  the  employed  shall  neglect  or  refuse  to  fulfil  his  contract,  he 
g^  may  be  summoned  before  a  magistrate  and  dealt  with  summarily/' 
AND  OTHERS.   Thcrcfore,  the  breach  of  such  a  contract  so  made  is  an  offence. 


and  the  breach  of  that  contract,  I  tell  you,  is  an  unlawful  act. 
1872.  jJq^  ^q  breach  suggested  is  this.  They  were  all  entitled  to 
Conmiraaf-^  leave  the  service  with  notice,  but  none  of  them  were  entitled  to 
Trades  Union  leave  without  notice,  and  I  have  pointed  out  the  importance  of 
^^'  that  in  this  particular  case.  Kthey  leave  with  notice,  their  places 
can  be  supplied ;  if  they  leave  without  notice,  that  is  to  say,  simul- 
taneously— the  five  hundred  men — their  places  cannot  be  supplied. 
If  you  think,  therefore,  that  they  had  entered  into  an  agreement 
not  merely  to  breckk  their  contracts,  but  to  break  them  simultane- 
ously, do  you  or  do  you  not  think,  even  if  they  might  break  their 
contracts  and  cease  to  work,  and  even  if  they  might  agree  to  do  it — 
do  you  or  do  you  not  think  that  was  the  doing  or  agreeing  to  do  a 
lawful  act,  that  is,  to  leave  the  employment?  Even  if  you  assume  it 
to  be  a  lawful  act,  do  you  think  this  was  an  agreement  to  do  that 
lawful  act  by  unlawful  means,  that  is  to  say,  by  breaking  their  con- 
tracts— ^by  leaving  without  notice  at  one  and  the  same  time  ?  And 
in  order  to  show  the  spirit  and  purpose  with  which  they  did  it,  do 
you  think  they  did  it  with  evil  intent,  that  is,  the  e\il  intent  of 
forcing  their  masters  to  carry  on  their  business  in  a  way  which  they 
knew  was  contrary  to  the  will  of  their  masters  ?  If  they  did,  you 
will  say  they  are  guilty  of  a  conspiracy ;  if  you  think  they  did  not, 
you  will  say  that  they  are  not  guilty.  Therefore,  if  you  find 
them  guilty  of  one  of  these  conspiracies,  you  must  say  that 
they  are  guilty,  and  perhaps  you  will  tell  me  of  which.  It 
does  not  at  all  follow  that  you  may  not  be  of  opinion  that  they 
are  guilty  of  both  conspiracies,  and  if  so  you  will  tell  me.  As  to 
any  trouble,  or  annoyance,  or  anger,  which  they  may  have  caused 
to  the  public  you  must  not  take  that  into  account.  I  mean,  you 
must  not  find  them  guilty  because  you  think  them  wicked  in  that 
respect.  Still,  you  must  take  this  into  account :  What  had  they 
in  their  minds  with  regard  to  their  masters  ?  If  you  think  they 
are  guilty  of  these  conspiracies  with  regard  to  their  masters  you 
will  say  so  ;  but  if,  upon  consideration,  you  doubt  it,  with  regard 
to  all  or  any  of  the  defendants,  you  will,  of  course,  give  them  the 
benefit  of  that  doubt,  and  say  that  they  are  not  guilty.  Grentle- 
men,  you  will  try  this  case  without  prejudice,  and  without  any 
view  of  what  the  result  may  be ;  and  you  will  say  whether, 
within  the  law  as  I  have  laid  it  down  to  you,  they  are  guilty  of 
one  or  both  the  conspiracies.  If  you  think  they  are,  you  wiU  say 
that  they  are  guilty ;  if  you  think  they  are  not,  of  one  or  either, 
you  will  say  that  they  are  not  guilty. 

The  jury  retired  at  4.37  to  consider  their  verdict,  and  returned 
into  court  at  4.55,  finding  all  the  defendants  guilty. 

Brett,  J, — Do  you  find  them  guilty  of  both  kinds  of  conspiracy 
that  I  put  to  you  ? 

The  Foreman. — ^We  find  them  guilty  on  the  2nd. 

Brett,  J. — Of  the  second  kind  of  conspiracy,  you  mean  ? 
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The  Foreman. — ^Yes,  my  lord.  B**- 

Bebtt,  J.— And  not  of  the  first  ?  j^"^ 

The  Foreman, — ^Tes.  ahd  oibbbs. 
Bebtt,  J. — ^May  I  ask  on  what  acconnt  you  recommend  them        — - 

to  mercy?  ^  ^^ 

The  Foreman. — On  account  of  their  great  ignorance  and  being  Conanracy-- 

misled,  and  their  previous  good  character.  Traaes  Union 

Act. 

Sentence — Twelve  monthsi^  imprisonment  with  hard  lahowr.{a) 


COUET  OP  EXCHEQUER. 

January  20,  1873. 

(Before  Kblly,  C.B.,  Maetin,  Pigott,  and  Pollock,  BB.) 

RiCHAEDSON  V.  WlLLIS.(6) 

lAbel — Ifidictment  for  by  a  private  prosecutor — Judgment  for  the 
defendant — Recovery  of  his  costs — 6  8f  7  Vict.  c.  96,  s.  8. 

By  the  8th  section  of  the  6  ^  7  Vict,  c.  96  {Libel  Act),  if  a  private 
prosecutor  proceeds  by  indictment  for  a  libel,  and  the  defendant  is 
acquitted,  such  defendant  Tnay  reco-verfrom  the  prosecutor  his  costs 
sustained  by  him  by  reason  of  such  indictment  to  be  taxed  by  the 
proper  officer  of  the  cowrt  before  which  it  was  tried. 

Held,  that  the  proper  and  only  mode  of  recovering  such  costs  so  taxed 
is  by  an  action. 

^f^HIS  was  a  demurrer  to  a  declaration  in  an  action  brought 
A  under  the  provisions  of  the  6  &  7  Vict.  c.  96,  s.  8  (the 
Libel  Act)  to  recover  from  the  defendant  the  costs  incurred  by 
the  plaintiff  in  an  indictment  for  libel,  wherein  the  defendant  was 
the  prosecutor  and  the  plaintiff  was  the  defendant,  and  upon 

(a)  Her  Majesty,  by  the  advice  of  the  Home  Secretary  (the  Right  Hon.  H.  A 
Bruce),  Bubaequently  romitted  eig^t  months*  imprisonment,  and  reduced  the  sentence 
to  four  months*  imprisonment  with  hard  labour. 

(6)  Reposted  by  T.  W.  Saundbkb,  Barrlster-at-Law. 
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RiGHABDsoN   which  iiidictmeiit  the  present  plaintiff  was  found  not  guilty  (a). 
''•  The  declaration  stated  *^for  that  after  the  passing  of  an  Act 

'       passed  in  the  6  &  7  Vict,  entitled,  &c.,  the  defendant  then  being 

1878.  a  pf  ivate  prosecutor  within  the  meaning  of  the  said  Act,  appeared 
7~  at  the  assizes  holden  in  and  for  the  county  of  Essex,  and  indicted 
the  plaintiff  upon  the  charge  of  falsely  and  maliciously  publishing 
a  defamatory  libel  of  and  concerning  the  defendant,  and  as  such 
private  prosecutor  as  aforesaid  preferred  a  bill  of  indictment 
therefor  against  the  plaintiff  before  the  grand  jury,  and  gave 
evidence  before  the  petty  jury  on  the  same,  and  the  plaintiff  says 
that  the  said  petty  jury  acquitted  him  of  the  premises  in  the  said 
indictment  so  charged  upon  him  as  aforesaid,  and  found  him 
"  not  guilty  ^'  upon  the  same.  Whereupon  judgment  was  given 
for  the  said  plaintiff,  and  he  was  duly  discharged  of  and  from  the 
premises  in  the  said  indictment  specified.  Whereby  and  by 
reason  of  the  aforesaid  statute  and  of  the  premises,  the  plaintiff 
became  entitled  to  recover  from  the  defendant  the  costs  sustained 
by  him,  the  said  plaintiff,  by  reason  of  such  indictment  as  afore- 
said, and  the  said  costs  were  duly  taxed  by  the  proper  oflBcer  of 
the  court  before  which  the  said  indictment  was  tried  as  by  the 
aforesaid  statute  is  directed,  and  the  same  were  allowed  at  the 
sum  of  52 Z.  8«.,  and  all  conditions  have  been  performed  and  all 
things  have  happened  and  all  times  have  elapsed  necessary  to 
entitle  the  plaintiff  to  the  payment  of  the  same.  Yet  the  defendant 
has  wholly  neglected  and  refused  to  pay  the  said  sum  so  taxed 
and  aDowed  as  aforesaid,  and  the  same  lA  still  unpaid  and  owing 
to  the  plaintiff,'^  &c. 

The  defendant  pleaded  several  pleas  traversing  the  material 
allegations  of  the  declaration,  and  also  demurring  to  the 
declaration. 

Willis  appeared  for  the  defendant  in  support  of  the  demurrer. 
An  action  is  not  the  proper  remedy  whereby  the  plaintiff  can 
obtain  his  costs.  He  should  obtain  them  by  execution  upon  the 
taxation  of  the  officer  of  the  court.  ^Martin,  B. — I  am  not  aware 
of  any  power  which  a  judge  at  the  trial  has  to  issue  execution. 
Kelly,  G.  B. — The  word  "  recover ''  must  surely  mean  recover  by 
action] .  The  record  of  the  indictment  could  be  removed  into 
this  court  and  execution  might  then  issue.  [Martin,  B. — I  never 
heard  of  such  a  thing,  and  I  have  spoken  to  Mr.  Avery,  of  the 
Central  Criminal  Court,  a  gentleman  of  very  great  experience, 
and  he  has  never  heard  of  such  a  proceeding.] 
Philbrick,  for  the  plaintiff,  was  not  called  upon, 
Kelly,   C.B. — The  statute  provides  that  in  certain  circum- 

(a)  By  the  8th  section  it  is  enacted  that  "  in  case  of  any  indictment  or  information 
by  a  private  prosecutor  for  the  publication  of  any  defamatory  libel,  if  judgment  shall 
be  given  for  the  defendant,  he  shall  be  entitled  to  recover  from  the  prosecutor  the 
costs  sustained  by  the  said  defendant  by  reason  of  such  indictment  or  information; 
and  that  upon  a  special  plea  of  justification  to  such  indictment  or  ioformation,  if  the 
issue  be  found  for  the  prosecutor,  he  shall  be  entitled  to  recover  from  the  defendant 
the  costs  sustained  by  the  prosecutor  by  reason  of  such  plea,  such  costs  so  to  be 
recovered  by  ihe  defendant  or  prosecutor  respectively,  to  be  taxed  by  the  proper 
ofiScer  of  the  court  before  which  the  said  indictment  or  information  is  tried.** 
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stances  the  defendant  in  an  indictment  for  libel  shall  recover  his    Richarmojc 
costs  from  the  prosecutor,  and  an  action  in  the  present  instance      y^^^ 

is  brought  to  recover  them,  and  by  the  general  rule  of  law,  where        * 

no  other  means  of  redress  are  pointed  out,  the  party  has  his        1872. 
remedy  by  an  action  in  one  of  the  Superior  Courts.  XijJ^m^* 

Maetin,  Pigott,  and  Pollock,  BB.,  concurred. 

Judgment  for  the  plmntiff. 

Attorney  for  the  plaintiff.  Old/man. 
Attorney  for  the  defendant,  John  Evans, 


NORFOLK  CIRCUIT. 

Suffolk  Spbikg  Assizes,  1872. 

(Before  Btlbs,  J.) 

Reo.  v.  Bcjllabd.  (a) 

Orand  Jv/ry — Deposition  of  absent  witness — Practice, 

Upon  a  hill  of  indictment  being  presented,  the  Orand  Jv/ry  made 
an  application  for  the  deposition  of  an  absent  witness. 

Held,  per  Byles,  /.,  that  they  were  entitled  to  peruse  the  deposition 
without  formal  proof  that  the  witness  was  too  ill  to  i/ravel, 

ROBERT  BULLARD  was  charged  with  unlawfully  and  mali- 
ciously  wounding  Joseph  Cooper,  causing  grievous  bodily 
harm,  at  Bentley,  on  the  22nd  of  July,  1872. 

The  Foreman  of  the  Grand  Jury  came  into  court  and  asked  his 
Lordship  for  the  deposition  of  an  absent  witness,  without  whose 
evidence  they  had  no  materials  to  find  a  bill. 

Btles,  J.,  granted  the  application,  and  stated  that  the  Grand 
Jury  were  not  bound  by  any  rules  of  evidence.  They  were  a  secret 
tribunal,  and  might  lay  by  the  heels  in  jail  the  most  powerful  man 
in  the  country  by  fining  a  biU  against  him,  and  for  that  purpose 
might  even  read  a  paragraph  from  a  newspaper. 

(a)  Reported  by  J.  W.  Coofeb,  Esq.,  Barrister-at-Law. 
VOL.  HI.  A  A 
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Bedford  Summer  AssizeS;,  1872. 

(Before  Mr.  Justice  Keating.) 

Reg.  v.  Wildman.  (a) 

Practice — Indictment  foimd  at   Quarter  Sessions — Trial  ai   the 

Assizes, 

An  indictment  wa^  found  at  the  county  sessions  at  'Bedford  against 
the  defendant  for  obstructing  a  highway.  Upon  the  certificate  of 
sv,ch  fi/nding,  the  defendant  was  taken  before  a  magistrate  and 
bound  by  recognisance  to  appear  and  plead  at  the  assizes.  The 
indictment  was  not  transmitted  to  the  assizes,  but  was  in  the 
custody  of  the  clerk  ofthepea^ce. 

Held,  that  tlie  judge  of  assize  had  no  power  to  order  the  clerk  of  the 
peace  to  send  the  indictment  to  the  assizes  ;  that  as  it  was  found 
at  the  sessums,  and  iiot  transmitted  for  trial  at  the  assizes,  the 
court  had  no  jwrisdiction  to  try  the  same. 

But  a  second  indictment  for  the  same  offence  being  found  by  the 
Grand  Jury  at  the  assizes, 

Held,  that  the  defendant,  being  bound  to  appear  by  recognizance, 
must  be  called  upon  to  plead  to  the  second  indictment, 

EDMUND  WILDMAN  was  indicted  for  obstructing  a  highway 
at  Biggleswade  on  the  24th  of  May,  1872,  and  on  divers 
other  days  and  times  up  to  the  2nd  of  July,  1872.  He  had  been 
committed  to  take  his  trial  at  the  assizes,  the  indictment  having 
been  found  at  the  quarter  sessions  for  the  county. 

Bulwer,  Q.C.,  and  Qraha/m  for  the  prosecution. 

Naylor  for  the  defendant. 

Oraham  applied  to  the  court  to  make  an  order  directing  the 
clerk  of  the  peace  for  the  county  to  return  the  indictment  found 
to  this  court.  He  explained  that  steps  had  been  taken  under 
sect.  8  of  11  &  12  Vict.  c.  42,  whereby  the  defendant  had  been 
bound  over  to  appear  at  these  assizes ;  but  the  difficulty  arose 
from  the  fact  that,  the  indictment  having  been  found  at  the 
quarter  sessions,  the  clerk  of  the  peace  required  an  order  to  re- 
turn it  to  the  clerk  of  the  assize. 

Keating,  J. — ^What  cognizance  have  I  of  the  indictment  being 
found  ?     Have  I  jurisdiction  to  try  such  an  indictment  here  ? 

Oraham. — I  apprehend  that,  the  recognisance  being  made  re- 
turnable to  the  Assizes,  your  Lordship  has  power  to  make  the 
defendant  answer  the  indictment. 

(a)  Reported  by  J.  W.  Ooopeb,  Eaq^  Barrister-at-Law. 
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Keating^  J. — ^This  is  not  a  case  where  the  indictment  has  been 
transmitted  to  this  court  bj  the  justices^  which  could  have  been 
done  had  they  wished  it  to  have  been  tried  here.  There  may  be 
reasons  for  their  wishing  to  try  it  themselveSj  and  undoubtedlv 
they  have  the  power  to  ao  so.  The  proceedings  under  the  11  & 
12  Vict.  c.  42^  s.  3^  are  merely  a  substitution  for  a  bench  warrant. 

Qrahcmh. — ^The  defendant  is  committed  until  delivered  by  course 
of  law^  and  I  apprehend  your  Lordship  must  deliver  him  under 
your  commission  of  gaol  delivery. 

Keating,  J. — The  indictment  is  in  the  custody  of  the  clerk  of 
the  peace,  who  is  not  an  officer  of  this  court.  The  defendant  is 
committed  to  these  assizes,  and  if  there  be  no  indictment  here 
for  him  to  answer,  I  shall  discharge  him  by  proclamation.  The 
defendant  is  here  to  answer  an  indictment  found  at  quarter 
sessions,  which  has  not  been  remitted  to  this  court.  I  know  of 
no  authority  whereby  I  can  order  the  clerk  of  the  peace  to  send 
the  indictment  to  this  court,  for  how  could  that  fact  appear  upon 
the  record  ? 

Oraham, — Then  I  shall  send  up  another  indictment  to  the 
grand  jury  now  sitting. 

This  was  done,  and  a  true  bill  returned.  Oraham  then  applied 
for  a  bench  warrant. 

Keating,  J. — I  offer  no  opinion  as  to  the  second  indictment.  I 
will  issue  a' bench  warrant  if  necessary,  but  I  suppose  the  defend- 
ant is  present  under  his  recognisance.  I  think,  therefore,  that  he 
must  surrender  and  answer,  and  I  shall  direct  him  to  be  called 
.and  plead  to  the  indictment  just  found. 

Naylor^  for  the  defendant,  offered  no  opposition  to  this  course. 


Rbq. 

V. 

Wn«iiM^N. 

1872. 

Practice — 
Indictment, 


NORFOLK  OIROUIT. 

Suffolk  Summer  Assizes,  1872. 

(Before  Btles,  J.) 

Beg.  v.  Kew  and  Jackson. (a) 


Ma/nslaugkter — Oontnhutory  Tiegligence. 

Oontrihutory  negligence  is  not  an  a/nswer  to  a  criminal  charge,  as 
to  a  civil  action. 

THE  prisoners  were  indicted  for  manslaughter.     It  appeared 
that  on  the  2nd  of  June  the  prisoner  Jackson,  who  was  in 
the    employ  of  Mr.   Harris,  a  farmer,  was  instructed  to  take 

(a)  Reported  by  J.  W.  Coopeb,  Esq.,  Barrister-at-Law. 

A  A  2 


856  CRIMINAL  LAW   CASES. 

Rbq.       his  master's  horse  and  cart,  and  drive  the  prisoner  Kew  to  the 
BdllIbd      Bungay  railway  station.     Being  late  for  the  train,  Jackson  was 

'     driving  at  a  furious  rate,  at  full  gallop,  and  ran  over  a  child  going 

1872.        to  school,  and  killed  it.     It  was  about  two  o'clock  in  the  after- 

M  laaiahim'  °^^^>  ^^^  there  wcre  four  or  five  little  children  from  five  to  seven 

-'Snd^utory  y©ars  of  age  going  to  school  unattended  by  any  adult. 

negUgence,        Metcalfe  and  Sirrvms  Reeve,  for  the  prisoners,  contended  that 

there  was  contributory  negligence  on  behalf  of  the  child  running 

on  the  road^  and  that  Kew  was  not  liable  for  the  acts  of  another 

man's  servant,  he  having  no  control  over  the  horse,  and  not 

having  selected  either  the  horse  or  the  driver. 

Byles,  J.,  after  reading  the  evidence,  said : — Here  the  mother 
lets  her  child  go  out  in  the  care  of  another  child  only  seven  years 
of  age,  and  the  prisoner  Kew  is  in  the  vehicle  of  another  man, 
driven  by  another  man's  servant,  so  not  only  was  Jackson  not  his 
servant,  but  he  did  not  even  select  him.  It  has  been  contended 
if  there  was  contributory  negligence  on  the  children's  part  then 
the  defendants  are  not  liable.  No  doubt  contributory  negligence 
would  be  an  answer  to  an  action.  But  who  is  the  plaintiff  here  ? 
The  Queen,  as  representing  the  nation ;  and  if  they  were  all 
negligent  together  I  think  their  negligence  would  be  no  defence, 
even  if  they  had  been  adults.  If  they  were  of  opinion  that  the 
prisoners  were  driving  at  a  dangerous  pace  in  a  culpably  negUgent 
manner,  then  they  are  guilty.  It  was  true  that  Kew  was  not 
actually  driving,  but  still  a  word  from  him  might  have  prevented 
the  accident.  If  necessary,  he  would  reserve  tie  question  of 
contributory  negligence  as  a  defence  for  the  Court  of  Criminal 
Appeal. 

The  jury  acquitted  both  prisoners. 
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Carlisle. 

Febmary  24,  1873. 

(Before  Mr.  Justice  Archibald.) 

ReO.   V,   HAQAN.(a) 

Murder — Evidence  of  motive — Admissibility  of. 

Expressions  denoting  a  had  feeling  towa/rd  deceased  made  ^ise  oj 
some  time  before  the  crime  is  commiitted  are  admiissihle  in  evidence, 
hut  the  jury  must  receive  them  with  great  caution. 

HUGH  HAG  AN  was  indicted  for  the  murder  of  Joseph  Hagan 
at  Cleator  Moor  on  December  7,  1872. 

Oamphell  Foster  was  for  the  prosecution. 

Thurlow  was  for  the  prisoner. 

The  deceased  was  an  illegitimate  child  of  a  widow,  Eleanor 
Hagan,  who  had  previously  been  the  wife  of  prisoner's  cousin. 
The  case  for  the  prosecution  was,  that  he  had  killed  the  child, 
who  was  eighteen  months'  old,  while  it  was  in  bed,  and  the 
motive  assigned  was  that  he  had  done  so  as  he  considered  it  in 
the  way,  and  only  eating  the  other  children's  bread.  It  was  no 
relation  of  his,  however,  and  he  did  not  contribute  to  the  support 
of  it,  or,  indeed,  of  Eleanor  Hagan,  in  any  way  whatsoever. 

Eleanor  Hagan  was  called  and  said  :  I  am  the  mother  of  the 
deceased.  He  was  eighteen  months  old;  he  was  illegitimate.  My 
husband,  who  died  six  years  ago,  was  a  cousin  of  the  prisoner. 
The  prisoner  is  no  relation  of  mine;  he  used  often  to  come  and  see 
the  children;  he  did  not  live  in  my  house;  he  seemed  very  fond  of 
them.  He  was  a  man  of  violent  passions ;  would  sometimes  complain 
of  the  children  plaguing  him.  On  December  7th,  I  was  at  the 
market,  and  left  my  eldest  son  to  look  after  the  house ;  he  came 
into  the  market  in  the  afternoon,  and  made  a  complaint  to  me 
about  the  prisoner  (it  was  that  the  prisoner  had  thrown  deceased 
violently  on  the  bed  because  it  was  crying).  I  came  back  from 
the  market  about  6.45,  and  found  the  door  of  the  house  locked. 
Thinking  something  was  wrong,  I  burst  it  open,  and  as  it  flew 
open,  the  prisoner  tried  to  get  from  me.  I  shouted  ''Police!'^ 
I  then  went  into  the  bedroom  and  found  deceased  bleeding 
from  the  nose,  with  several  wounds  about  the  head ;  he  died  next 
morning.  No  one  was  in  the  house  but  the  prisoner  when  I  burst 
open  the  door. 

(a)  Reported  by  H.  Thublow,  Esq.,  Barrister-at-Law. 


358  CBIMINAL  LAW  CAS&S. 

Rbo.  Campbell  Foster  was  then  going  to  ask  witness  what  prisoner 

Haoav       ^^  ^  ^®^  about  the  child  a  fortnight  ago,  but 

'  Thurlow  objected  on  the  grounds  that  it  was  not  eyidence; 

1878.        it  was  made  sometime  before,  and  if  the  learned  judge  would 

jLf'"^^     look  at  the  depositions^  he  would  see  that  it  could  only  tend  to 

Evidence  of  prejudice  the  case  of  the  prisoner  in  the  eyes  of  the  jury ;  that  a 

mo/ice.       mere  use  of  language  denoting  illwill  or  threats  made  sometime 

ago  ought  not  to  be  used  as  evidence  against  a  prisoner  when 

intended  merely  for  prejudice  unless  at  the  time  he  had  shown 

some  intention  of  carrying  them  out,  or  had  used  some  yiolence 

together  with  them. 

Archibald,  J.,  said  that  he  would  consult  Pollock,  B.,  who  was 
in  the  other  court.  On  his  return,  he  said  that  after  careful 
consultation  with  Pollock,  B.,  he  had  come  to  the  conclusion  that 
it  was  admissible,  but  he  should  tell  the  jury  to  receire  it  with 
great  caution. 

Witness  then  gave  the  following  evidence,  which  was  the 
evidence  objected  to  :  '^  About  a  fortnight  previous  to  the  7th  of 
December,  the  prisoner  said  to  me,  '  the  child  is  no  good ;  ifs 
eating  the  other  children's  ''tommy"  (food).'  I  told  him  it 
was  none  of  his  business,  he  had  nothing  to  do  with  it.'' 

Other  evidence  was  given  to  shew  how  death  was  caused,  and 
the  prisoner  was  found 


COURT  OP  QUEEN'S  BENCH. 

Jauuiu-y  20,  21,  aiid  29, 1873. 

(Before  Cockbubn,  C.J.,  Blackbtjbn,  Mellor,  and  Lush,  JJ.) 

Reg.  v.  Onslow  and  WHAiLET.(a) 

Contempt  of  court — Speeches  at  public  meetings — Pending  trials- 
Collection  of  funds  for  defence — Vituperation  of  judge  and  attacks 
upon  witnesses — Privilege  of  members  of  Pa/rliament. 

The  defendant  had  been  committed  for  perjwry  by  the  judge,  who 
tried  an  ejectment  in  which  he  was  claimant,  and  in  which  the 

(a)  Reported  by  M.  W.  MoEkllab,  Esq^  Barrister-at-Law. 


CttlMIMAL  LAW  CASES. 


359 


issiie  was  the  question  of  his  identity  with  a  certain  baronet 
alleged  by  ilie  defendants  to  be  dead.  The  jury,  during  the 
defendants  case,  had  expressed  themselves  satisfied  that  the 
ctavmant,  was  not  the  person  he  swore  he  was,  and  he  elected  to  be 
nonsuited.  The  gr arid  jury  at  the  Central  Orirmnal  Oourt  found 
true  hills  against  him  for  perjury  and  forgery  ;  the  prosecution 
removed  the  indictments  by  certiorari  into  this  court ;  and  it  had 
been  fixed,  upon  application  of  the  Attorney -General,  that  the 
trial  should  take  place  at  bcur  next  Easter  term.  The  defenda/nt 
and  his  friends,  a/mongst  whom  were  two  members  of  Parliamient 
a/nd  one  barrister 'Ot-law,  had  held  public  meetings  for  the  pur- 
pose of  obta/ining  money  for  the  defence  at  the  forthcoming  frial, 
and  remarks  had  been  made  by  the  defenda/nt  a/nd  the  three 
friends  mentioned,  i/mputing  perjury  and  conspiracy  to  the  wit- 
nesses for  the  defence  at  the  trial  of  the  ejectment,  and  prejudice 
a/nd  partiality  to  the  Lord  Chief  Justice  of  this  court,  who,  they 
sadd,  had  proved  himself  unfit  to  preside  at  the  trial  of  the  in- 
dictments. They  also  asserted  the  innocence  of  the  defendant, 
and  the  injustice  of  his  treatment. 

Held,  that  the  trial  of  these  indictments  was  a  proceeding  of  the 
court  then  pending ;  that,  although  the  remarks  at  the  meetings 
might  be  the  subject  of  a  criminal  information,  yet  the  parties 
who  made  them  might  also  be  prosecuted  summarily  for  contempt 
of  court ;  that  these  remarks  indicated  a/n  attempt  by  mea/ns  of 
vituperation  to  deter  the  Lord  Chief  Justice  from  taking  any  part 
in  the  trial,  and  also  by  attacks  on  the  witnesses  themselves 
to  influence  the  public  mind  a/nd  prejudice  the  jury ;  that  they 
unwarrantably  interfered  with  the  even  and  ordinary  course  of 
justice ;  that  it  was  no  excuse  that  the  motive  or  purpose  for 
which  the  meetings  were  held  was  justifidble,  nor  that  the  attempt 
to  interfere  with  the  course  of  justice  was  ineffectual ;  that  the 
proceedings  were  a  gross  contempt  of  court ;  and  that  it  was  the 

•  duty  of  the  court  to  put  a  stop  to  them, 

Tlie  members  of  ParUament  who  mude  these  remarks,  when  sum* 
mooned  to  answer  for  contempt,  apologised  and  submitted  them^ 
selves  to  the  court.  They  were,  therefore,  only  fined  lOOZ.  each', 
but  it  was  held  that  the  court  would  not  allow  the  'privilege  of  the 
House  of  Commons  to  prevent  punishment  by  imprisonment  of  its 
members  for  a  contempt  in  the  administration  of  justice,  if  the 
occasion  required  it, 

UPON  the  application  of  the  prosecution,  Mr.  Guildford 
Onslow,  M.P.  for  the  borough  of  Guildford,  and  Mr. 
Whalley,  M.P.  for  the  city  of  Peterborough,  had  been  summoned 
to  answer  a  charge  of  contempt  of  court  by  endeavouring  to  pre- 

{'udice  the  course  of  justice  upon  the  trial  of  indictments  which 
lave  been  remored  from  the  Central  Criminal  Court,  but  have 
not  yet  come  to  be  tried.  The  defendant  had  been  claimant  in 
an  ejectment,  Tichbome  v.  I/ushi'ngton,  in  the  Court  of  Common 
Pleas,  the  only  issue  in  which  was  tJie  identity  of  the  claimant 
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with  the  person  he  alleged  himself  to  be^  yiz.,  Sir  Boger  Chat'les 
Doughty  Tichbome^  Bart.  The  circomstances  of  the  action  are 
to  be  fonnd  reported  in  the  case  of  Tichbome  v.  Mostyn  (L.  Rep. 
8  C.  P.  29 ;  26  L.  T.  Rep.  554.)  The  trial  lasted  103  days, 
and  daring  the  case  for  the  defence  the  jnry  expressed  their 
opinion  in  opposition  to  the  claimant's  alleged  identity,  and  the 
claimant  elected  to  be  nonsuited.  Bovill,  C.  J.,  who  tried  the 
case,  then  committed  the  claimant  for  perjury,  and  upon  his 
Lordship's  suggestion  the  prosecution  was  undertaken  by  the 
Treasury.  Subsequently  true  bills  for  perjury  and  forgery  were 
found  against  him  by  the  grand  jmy  at  the  Central  Criminal 
Court ;  and  those  true  bills,  which  are  the  indictments  in  this 
case,  were  removed  upon  certiai^ari  by  the  prosecution  into  this 
court.  The  trial  of  the  defendant  for  perjury  has,  upon  the 
application  of  the  Attorney-General,  been  fixed  to  be  held  at 
bar,  and  to  be  commenced  during  next  Easter  term.  Defen- 
dant, who  is  on  bail,  has,  with  his  friends,  been  addressing 
public  meetings  in  various  parts  of  the  country,  convened  by 
them  for  the  purpose  of  obtaining  funds  in  aid  of  the  defence  at 
the  forthcoming  trial. 

Two  of  these  public  meetings  were  held  at  St.  James's  Hall,  in 
the  county  of  Middlesex,  on  the  11th  and  12th  of  December  last. 
Mr.  Onslow,  Mr.  Whalley,  and  the  defendant  were  present  on 
both  occasions.  On  the  11th  of  December  Mr.  Whalley,  who 
was  in  the  chair,  addressed  the  meeting,  and  introduced  Mr. 
Onslow,  who  then  addressed  the  meeting  and  spoke  in  these 
terms  : — "  It  may  be  as  well  that  I  should  explain  to  you  that 
our  object  in  addressing  the  British  public  had  its  origin  on  these 
grounds.  We  were  reftised  in  the  House  of  Commons  replies  to 
questions  we  put  to  the  Ministers.  Our  mouths  were  shut  in  that 
House,  and  knowing,  as  we  do,  that  we  are  supporting  the  right 
man  in  a  good  and  honest  complaint,  we  have  nothing  left  but  to 
appeal  to  public  opinion.  We  don't  ask  you  to  say  whether  he  is 
or  is  not  Sir  Roger  Tichbome ;  but  we  ask  you  to  say  and  believe 
that  he  is  an  Englishman,  and,  as  an  Englishman,  that  he  is 
justly  entitled  to  fair  play,  which  is  the  birthright  of  every  one  of 
our  countrymen.  (Cheers.)  Now,  I  maintain  that  in  the  late 
trial  he  did  not  receive  the  fair  play  ho  is  entitled  to.  The  long- 
winded  speech  of  the  Attorney-General,  lasting  iwenty-one  days 
(hisses),  was  never  replied  to,  and  we  have  a  perfect  right  to 
assume  that  had  Sergeant  Ballantine  been  permitted  to  reply  he 
would  have  turned  the  minds  of  the  jury  and  of  the  public  as 
much  as  they  were  turned  by  the  Attorney-General.     (Cheers.)" 

Mr.  Onslow  concluded  a  long  speech  by  saying  that  in  the  great 
undertaking  in  which  they  were  engaged  they  had  obtained 
information,  and  would  bring  forward  witnesses  on  the  trial, 
that  would,  if  the  claimant  were  treated  with  the  justice  he  had  a 
right  to  demand,  lead  to  his  honourable  and  triumphant  acquittal. 

At  the  second  meeting,  held  on  the  next  day,  at  which  a  Mr. 
Skipworth  was  in  the  chair,  Mr.  Whalley  spoke  thus : — ''  There 
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are  then^  gentlemen^  in  ttiis  case  two  questions.  In  the  first 
place  is  this  man  truly  Sir  Roger  Tiohbome  ?  (Loud  cries  of 
'  Yes,  yes/)  In  the  second  place  is  that  fact  known  ?  Now, 
mark  and  observe  this,  because  these  are  words  which  I  speak 
with  a  due  sense  of  the  responsibility  to  those  whom  I  meet  in 
social  life,  to  the  House  of  Commons,  where  I  have  and  shall 
again  pledge  all  that  I  have  worked  and  laboured  for  during 
twenty  years  on  the  strength  of  my  convictions — is  that  fact,  if 
fact  it  be,  known  to  the  Attorney-General  ?  Has  it  been  known 
to  him  throughout  this  prosecution  ?  Is  it  known  to  Her  Majesty^s 
Government  or  to  Mr.  Gladstone,  or,  which  is  the  same  thing, 
have  they  given  100,000Z.,  or  whatever  other  money  they  have 
given,  out  of  your  pockets,  have  they  given  that  money  to  pro- 
secute this  man  and  to  convict  him  of  offences  without  taking  the 
ordinary  and  proper  means  at  their  command  for  ascertaining  the 
fact  whether  he  be  really  guilty  of  perjury  or  not  V^ 

And  again  : — "  I  have  charged  the  Tichborne  family,  I  have 
charged  cQrectly  and  in  print  the  Doughtys,  the  Badcliffes,  and 
the  whole  lot  of  them  together,  with  knowing  that  he  is  the  man, 
and  combining  in  a  conspiracy  against  him.  (Loud  cheers.) 
Now,  ladies  and  gentlemen,  you  will  naturally  say  how  can  we 
listen  to  such  a  Don  Quixote  as  that  ?  What  a  fool  that  man 
must  be  to  throw  himself  into  a  quarrel  that  in  no  manner 
concerns  him,  merely  as  to  the  question  whether  this  gentleman 
or  somebody  else  is  entitled  to  certain  estates  in  Hampshire,  and 
here  it  is,  ladies  and  gentlemen,  that  I  come  to  the  real  question 
that  concerns  you  and  me  and  the  hundreds  of  thousands  of  men 
that  [  have  addressed  throughout  the  country.  Here  we  come 
now  to  the  public  question.  Gentlemen,  the  time  has  not  come 
when  either  I  should  be  justified  in  speaking  or  you  would  be 
prepared  to  listen  to  those  possibiUties  of  conspiracy  in  a  matter 
of  this  kind,  which  I  do  believe,  it  is  my  hope,  my  expectation, 
the  very  object  for  which  I  exept  myself  in  this  case,  will  in  due 
time  become  more  fully  developed  and  understood  by  the  people 
of  this  country.  What  is  the  nature  of  this  conspiracy  ?  What 
is  the  origin  ?  What  are  the  grounds  on  which,  six  years  ago, 
these  people  met  in  a  drawing-room  in  London,  and  said  we  will 
defy  the  laws  of  England,  we  have  these  estates,  here  is  the  man, 
it  is  not  expedient  that  this  man  should  have  these  estates,  we 
will  keep  them,  we  are  strong  enough  in  Parliament,  strong 
enough  on  the  judicial  bench,  strong  enough  in  society  to  defy  the 
laws  of  England.  (Cheers.)  Gentlemen,  I  am  not  prepared  to 
enter  into  that  to  the  extent  I  feel  it.  I  say  that  I  live  in  the 
hope  that  the  time  will  come  when  it  will  be  quite  legitimate  to 
address  you  on  the  nature  of  that  conspiracy  against  Sir  Roger 
Tichborne  which  I  state  here  to  night,  in  accordance  with  a 
challenge  which  I  gave  three  months  ago  at  the  last  public  meet- 
ing in  London,  in  Oxford  Hall,  to  this  effect — That  I  should  be 
prepared  to  meet  the  Attorney-General  or  any  of  the  six  counsel 
most  eminent  at  the  Bar,  or  any  other  advocates  that  he  might 
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Rb>.        put  forward^  and  to  satisfy  any  intelligent  London  audience  that 

Okslow  avd  ^*  ^^  ^^*  consistent  with  the  facts  of  this  case,  as  I  should 

Whallbt.    present  them  to  you,  that  he  did  not  know  throughout  that  trial 

that  he  was  prosecuting  that  the  claimant  was  Sir  Roger  Tich- 

1878.  borne,  and  that  he  and  the  Government  afterwards,  at  his  advice. 
Contempt.  ^0  ^<^^  ^^  ^tis  moment  know,  or  that  they  have  the  means  of 
knowing,  that  it  is  so ;  that  in  sustentation  of  their  conspiracy  for 
the  purpose  of  retaining  these  large  estates  in  the  hands  of  the 
Arundel  family,  the  leading  family,  as  we  know,  in  a  certain 
influential  circle  of  society — for  the  purpose  of  retaining  these 
estates  in  that  family,  and  sustaining  the  whole  course  of  their 
conduct  from  first  to  last,  that  they  do  know,  or,  as  I  say,  have 
the  means  readily  of  knowing,  that  they  are  attempting  to  pro- 
secute to  conviction,  to  penal  servitude,  or  again  to  Newgate,  a 
man  whom  they  know  to  be  innocent  of  the  charge  brought 
against  him/^ 

Mr.  Onslow  afterwards  made  a  long  speech  at  the  same  meet- 
ing, of  which  the  drift  was  to  urge  the  audience  to  make  sub- 
scriptions for  the  defence,  and  in  the  result  Mr.  Whalley  moved 
a  resolution : — '^  That  this  meeting  declares  its  opinion,  in 
common  with  the  country  at  large,  that  the  prosecution  of  the 
claimant  at  the  public  cost  was  uncalled  for,  and,  in  the  absence 
of  explanation,  which  had  been  refused,  wholly  unjustifiable,  and 
demands  public  reprobation ;  and  that  the  support  and  sympathy 
of  the  British  public  are  justly  due  to  the  claimant.  This  resolu- 
tion was  carried." 

Upon  the  reports  of  these  speeches,  verified  by  affidavit, 
Hawkins,  Q.O.  (with  him  Bowen)  had  on  behalf  of  the  Crown 
moved  for  and  obtained  the  summonses  herein.  Both  gentlemen 
now  appeared  in  court  accordingly. 

Sir  J.  B.  KarslaJce,  Q.O.  (with  him  A.  L.  Smith)  on  behalf  of 
Mr.  Onslow,  read  an  affidavit  filed  by  him,  in  which  he  stated, 
among  other  things,  that  for  many  years  of  his  life  he  lived  on 
terms  of  intimacy  and  friendship  with  the  late  Sir  James  Tich- 
bome  and  Lady  Tichbome,  his  wife,  and  upon  the  death  of  the 
latter  he  attended  the  funeral  at  Tichbome  Park.  Sir  James 
Tichbome  and  he  were  natives  of  the  same  county,  and  they  saw 
a  good  deal  of  each  other  at  different  times.  After  the  arrival 
of  the  claimant  in  this  country  in  1866  he  became  acquainted 
with  him,  and  was  in  communication  with  Lady  Tichbome  on 
the  subject  of  his  identity,  and  he  knew  from  her  that  she 
identifii  him  as  her  firstborn  son,  the  issue  of  her  marriage 
with  Sir  James  Tichbome,  and  as  far  as  he  could  judge,  he 
believed  she  had  no  doubt  whatever  on  the  subject.  He  was 
earnestly  entreated  by  her  ladyship  before  her  death  not  to 
abandon  or  desert  her  son,  the  said  claimant,  and  he  faithfully 

E remised  that  he  would  never  do  so,  and,  honestly  believing,  as 
e  had  always  done  and  still  did,  that  the  person  identified  by 
her  is  her  son,  he  had  endeavoured  to  the  best  of  his  ability  and 
power  during  all  the  proceedings  in  the  Oourt  of  Chancery  and 
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in  the  Common  Pleas^  to  assist  him  in  establishing  his  claim  to 
the  title  and  estates.  It  is  a  matter  of  notoriety^  he  said^  that^ 
ever  since  the  claim  was  first  made  by  the  claimant  to  the  present 
moment,  his  identity  has  been  made  the  topic  of  conversation 
and  discussion  among  all  classes — in  the  House  of  Commons,  in 
the  clubs,  in  society,  and  in  almost  every  part  of  the  kingdom : 
and  finding  that  the  result  of  the  trial  had  had  the  not  unnatural 
effect  of  creating  a  very  strong  prejudice  against  the  claimant 
(the  greater  because  many  statements  which  had  been  made,  but 
not  proved  by  witnesses,  were  assumed  to  be  true),  he  did 
attempt  to  counteract  the  feeling  of  prejudice,  with  the  view  and 
object,  so  far  as  he  could  attain  them,  of  preventing  the  result  of 
the  trial  from  operating  unjustly  against  the  claimant  in  the 
criminal  proceedings  taken  against  him.  After  the  release  of  the 
claimant  from  prison  (Lady  Tichbome,  from  whom  during  her 
life  he  received  lOOOZ.  a  year  since  his  return,  having  died)  the 
claimant  was  wholly  without  funds  to  meet  the  expenses  of  his 
defence.  He  attended  meetings  in  parts  of  the  country  with  the 
object  of  obtaining  funds  for  the  purpose  of  defraying  the 
expenses  of  his  trial.  The  meetings  of  the  11th  of  December 
and  the  12th  of  December,  1872,  mentioned  in  the  affidavits  filed 
upon  obtaining  the  rule  in  this  case,  were  meetings  called  for 
such  purpose  as  aforesaid.  In  the  observations  which  he  made, 
his  desire,  intention,  and  object  were  to  counteract  the  feeling  of 
prejudice  existing  against  the  claimant,  so  that  he  might,  if 
possible,  go  into  court  to  meet  his  trial  for  the  criminal  offence 
alleged  against  him  unprejudiced  by  the  result  of  the  trial  at 
Nisi  Prints,  and  the  comments  which  had  been  made  upon  him  in 
the  course  thereof.  He  said  that  although  now  it  was  obvious  to 
him  that  such  observations,  made  with  the  sole  object  and 
purpose  aforesaid,  might  be  considered  to  have  the  effect  of 
reflecting  upon  the  character  of  witnesses  and  the  conduct  of  the 
prosecution,  it  did  not  occur  to  him  that  such  was  or  might  be 
the  effect.  He  had  not  the  slightest  intention  of  prejudicing  or 
interfering  with  or  preventing  the  course  of  justice,  and  it  was 
with  great  regret  that  he  had  taken  a  course  unwittingly  which 
could  be  looked  upon  as  indicative  of  having  ever  entertained 
any  such  intention.  The  affidavit  thus  concluded :  "  I  repeat 
that  at  the  time  I  made  the  observations  complained  of  I  had  no 
intention  whatever  of  interfering  with  the  course  of  justice  in 
the  trials  which  are  now  pending.  I  made  such  observations 
under  the  circumstances  and  with  the  objects  only  above  stated 
by  me.  As  soon  as  I  read  the  report  in  the  public  papers,  of  the 
motion  to  this  honourable  court,  I  saw  that  I  had  been  betrayed 
into  taking  a  course  which  laid  me  open  to  the  imputation  of 
having,  in  trying  to  remove  prejudice  operating  against  the 
claimant,  created  prejudice  against  the  prosecution,  and  thereby, 
pending  a  trial,  improperly  commented  upon  matters  connected 
with  it ;  and  I  desire  to  express  my  unfeigned  regret  at  having 
taken  such  a  course,  and  to  apologise  in  all  sincerity  to  this 
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Ra>.       honourable  court  for  the  conduct  for  which  I  am  arraigned.^'     So 

Onolowand  ^^  ^  ^^^  counsel  had  been  able  to  look  into  the  subject,  he  found, 

Whallbt.    ^Q  s&id,  that  where  a  matter  was  actually  pending  in  a  court  it  had 

always  been  deemed  improper  to  comment  upon  the  evidence 

which  was  or  would  be  given  on  the  hearing ;  and  that  if  the 

Contempt  effect  of  the  comments  were  or  might  be  to  reject  upon  the 
administration  of  justice,  or  to  prejudice  the  fair  trial  of  the 
case,  then  there  was  technically  a  contempt  of  court.  In 
the  present  case  the  proceedings,  no  doubt,  were  so  far  pending 
that  indictments  had  been  found  against  the  claimant  which 
were  standing  for  trial  in  this  court;  and  so  far  as  he 
could  form  an  opinion  from  the  authorities  (though  there  was  no 
express  authority  precisely  in  point),  it  might  be  considered  that 
the  proceedings  were  pending.  If,  however,  he  should  be  wrong 
in  that  view,  and  if  in  point  of  law  the  case  was  not  pending,  he 
hoped  his  admission  would  not  prejudice  the  case  of  Mr.  Onslow. 
The  course  he  proposed  to  adopt,  and  which  had  been  suggested 
to  him  by  Mr.  Onslow  rather  than  suggested  by  himself  to  his 
client,  was  to  explain  the  circumstances  under  which  that  gentle- 
man came  to  use  the  words  complained  of,  and  this  he  had  done 
in  his  affidavit.  He  desired  to  urge  that  from  the  course  the  trial 
of  the  action  had  taken,  it  had  come  to  a  close  before  the  evidence 
had  been  fully  gone  into,  and  many  things  had  been  stated  by  the 
Attorney-General  which,  it  was  believed  by  his  client,  would  not 
have  been  capable  of  proof,  and  Mr.  Onslow  had  made  his  com- 
ments under  the  impression  that  the  case,  had  it  been  concluded 
regularly,  would  have  turned  out  very  differently.  No  doubt, 
however,  in  the  course  of  Mr.  Onslow's  speech,  allusions  were 
made  to  the  coming  trial,  and  he  felt  bound  to  admit  that  there 
were  observations  made  which  technically  amounted  to  a  con- 
tempt, inasmuch  as  they  might  tend  to  prejudice  the  fair  trial  of  the 
case.  Therefore  they  would  come  within  the  rule  he  had  adverted 
to,  assuming  that  the  court  would  be  of  opinion  that  the  case  was 

Sending.  [Cockburn,  0.  J. — On  that  point  we  entertain  no 
oubt.]  That  being  so,  of  course  the  case  would  come  within 
the  principle  of  several  recent  decisions  in  the  Court  of  Chancery 
on  this  very  case,  with  reference  to  observations  in  the  press. 
And  he  expressed  on  the  part  of  Mr.  Onslow  his  regret  that  he 
should  have  been  betrayed  into  these  observations.  [Cockburn, 
C.  J. — There  is  a  question.  Sir  John,  which  I  think  it  proper  to 
put,  and  which  is  important.  Are  we  to  understand  that  Mr. 
Onslow,  in  expressing  that  regret,  which  has  been  so  happily 
expressed  by  you  on  his  behalf,  intimates  to  the  court  his  clear 
intention  and  resolution  not  again  to  take  part  in  any  such  pro- 
ceeding ?]  Most  undoubtedly ;  and  he  made  that  statement  at 
Mr.  Onslow's  direction. 

Dighy  Seymowr,  Q.C.  (with  him  Morgan  Lloyd  and  Macrae  Movr), 
on  behalf  of  Mr.  Whalley,  read  an  affidavit,  in  which  that  gentle- 
man entered  at  great  length  into  the  facts  of  the  ejectment.  The 
affidavit  concluded  as  follows :  ''And  I  further  say  that  I  attended 
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the  said  meetings  with  the  sincere  and  honest  conyiction  that  the 
same  were  lawfdl  public  meetings,  convened  for  a  legitimate 
object,  and  that  I  had  a  full  right  to  discuss  the  matters  contained 
in  the  speeches  delivered  by  me  at  such  meetings.  It  never  occurred 
to  me  that  anything  said  at  the  said  meetings  would  unduly 
influence  the  jury  that  might  be  empanelled  to  try  the  said 
indictments,  nor  in  any  other  way  prevent  a  fair  and  impartial 
trial."  The  counsel  observed  that  he  was  not  aware  of  the 
course  which  was  to  be  taken  by  Sir  J.  Karslake,  who  had  acted 
without  any  communication  or  concert  with  him ;  and  while  he 
fully  concurred  with  him  in  the  language  he  had  employed,  he 
felt  it  his  duty  to  point  out  to  the  court  that  there  was  this  dis- 
tinction between  the  present  case  and  any  other,  that  here  the 
parties  were  commenting  upon  a  former  trial  which  was  con- 
cluded. [CocKBURN,  0.  J. — But  with  attacks  upon  the  conduct 
and  character  of  witnesses  who  were  to  be  called  again  £ts  wit- 
nesses. Lush,  J. — He  suggests  that  what  they  had  done  once 
they  would  be  likely  to  do  again.]  Mr.  Whalley  states  that  his 
only  object  was  to  promote  an  appeal  on  behalf  of  the  defence. 
[OocKBURN,  0.  J. — But  if  the  obvious  effect  was  to  prejudice  the 
faii^  trial  of  the  prosecution,  the  purpose  would  not  be  material.] 
It  might  be  material  in  a  case  of  mere  constructive  contempt  such 
as  this.  In  all  the  other  cases  there  had  been  attacks  upon  par- 
ticular witnesses  in  a  trial  or  hearing  still  pending.  [Cockbubn, 
0.  J. — So  there  are  here,  for  particular  persons  who  are  expected 
to  be  called  as  witnesses  are  charged  with  perjury.]  This  was 
explained  as  having  reference  to  the  former  trial.  [Cockbuen, 
C.  J. — The  question  of  identity  being  the  same  in  the  civil  as  in 
the  criminal  trial,  those  witnesses  who  gave  their  evidence  in  the 
former  trial  against  the  claimant  would  be  called  again  in  the 
ensuing  trial  to  give  their  evidence  against  him.  If  the  meeting 
had  been  convened  only  for  the  purpose  of  providing  funds  for 
the  approaching  trial,  perhaps  that  might  not  in  itself  have  been 
reprehensible.  But  if,  speaking  with  reference  to  the  approaching 
trial,  those  witnesses  who  it  is  known  will  be  called  to  give 
evidence  are  denounced  as  conspirators,  and  as  intending  to  give 
perjured  evidence— is  it  to  be  doubted  that  this  is  a  contempt  ? 
Is  not  this  the  test?  Suppose  a  person  afterwards  called 
as  a  juror  on  the  coming  trial  had  been  present  at  the  meet- 
ing and  heard  these  persons  charged  as  perjured  conspira- 
tors, would  it  not  have  been  calculated  to  prejudice  his 
mind?]  If  Mr.  Whalley  used  language  tantamount  to  that 
he  could  not  of  course  vindicate  it ;  but  he  denied  that  he  had 
any  idea  of  his  language  having  such  an  effect.  He  was  stating 
his  reasons  why  persons  should  subscribe  to  the  defence.  That 
takes  it  out  of  the  charge  as  to  contempt.  [Blackburn,  J. — That 
is  quite  contrary  to  the  law,  as  I  ha^e  always  understood  it.]  In 
all  the  previous  cases  on  the  subject  there  had  been  attacks  upon 
witnesses  for  their  evidence  on  the  very  proceedings  then  pending ; 
for  instance,  in  the  Chancery  cases  there  had  been  attacks  upon 
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persons  who  had  made  affidavits  in  the  case  being  heard.  Soreljr 
there  is  a  broad  distinction  between  those  cases  and  the  present  ? 
[Melloe,  J. — Even  if  there  had  been  no  direct  allusion  to  the 
coming  trials  can  any  man  doubt  that  the  statement  that  the 
witnesses  in  the  former  trial  were  in  a  conspiracy  to  deprive  a 
man  of  his  estates  by  means  of  perjury,  would  have  had  an  eflfect 
upon  the  public  mind  as  to  the  coming  trial,  in  which,  of  neces- 
sity, the  question  would  be  the  same  and  the  witnesses  must  be 
the  same  ?]  Mr.  Whalley  had  a  lawful  object  in  view,  in  the 
course  of  urging  which  he  had  fallen  into  the  use  of  this  language. 
His  object  was  only  to  promote  subscriptions  for  the  defence. 
[Blackbukn,  J. — I  have  no  doubt  in  all  the  cases  of  newspaper 
contempts  which  have  occurred,  the  object  was  not  to  do  injustice, 
but  to  promote  the  sale  of  the  paper ;  but  has  that  ever  been 
considered  an  excuse  ?  Lush,  J. — Can  any  motive  excuse  the 
assertion  at  a  public  meeting  that  the  witnesses  on  a  coming  trial 
are  in  a  conspiracy  to  commit  fraud  by  means  of  pequry  ?]  He 
commented  upon  the  evidence  they  gave  at  the  former  trial  in 
order  to  show  that  they  were  combined  together  to  defeat  the 
claimant.  [Lush,  J. — With  a  view  to  show  that  they  were  likely 
to  give  false  evidence  on  the  coming  trial.]  Not  necessarily  so. 
They  might  or  might  not  be  called  at  tiie  next  trial.  These 
remarks  might  be  the  subject  of  a  criminal  information.  [Black- 
BUEN,  J. — ^But  even  if  so,  it  is  no  reason  why  a  party  should  not 
be  prosecuted  for  a  contempt.]  It  might  be  a  reason  why  the 
Court  should  not  interfere  summarily  for  a  contempt  that  there 
was  a  remedy  by  way  of  criminal  information.  [MiuiOB,  J. — If 
Mr.  Whalley  had  confined  himself  to  pointing  out  the  great  odds 
against  the  claimant,  arising  from  the  wealth  and  social  position 
of  the  family  opposed  to  him,  and  had  urged  this  as  a  reason  for 
assisting  him  with  subscriptions,  avoiding  aU  calumnious  imputa- 
tions upon  those  who  were  against  him,  his  case  would  have  been 
veiT  different,  and  I  should  have  felt  very  reluctant  to  visit  him 
with  any  penalty.  But  he  has  not  been  content  with  this,  and 
has  imputed  to  the  witnesses  against  him  that  they  were  in  a 
conspiracy  to  defeat  and  convict  an  innocent  man  by  means  of 
perjury.]  His  object,  however,  was  legitimate.  [Cockbuen,  C.J. 
— The  motive  or  the  object  covdd  not  excuse  a  contempt  of  court. 
Blacebuen,  J. — Unduly  to  interfere  with  a  fair  trial  is  not  the  less 
a  contempt  because  it  is  done  to  get  subscriptions  for  one  side.] 
This  is  a  "  constructive  contempt,''  and  is,  therefore,  to  be 
regarded  with  some  jealousy.  [*Biackbubn,  J. — ^Where  is  the 
distinction  between  an  actual  contempt  and  a  '^  constructive '' 
contempt  ?]  The  distinction  is  very  obvious :  one  is  a  direct 
attack  upon  the  Court,  and  the  other  is  only  an  indirect  attack 
upon  some  of  the  parties  or  witnesses.  [Blacebuen,  J. — ^Lord 
Cottenham  said  in  Mr.  Lechmere  Charlton's  case  (2  Myl.  &  Cr. 
316,  342),  "It  is  immaterial  what  means  are  adopted,  if  the 
object  is  to  taint  the  source  of  justice,  and  to  obtain  a  result  of 
legal  proceedings  different  from  that  which  would  follow  in  the 
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ordinary  course.     It  is  a  contempt  of  the  highest  order/']     That        Bk. 
was  a  very  di£ferent  case  from  the  present.     But  even  adopting  ^  gi^w  Am 
that  definition  here^  that  was  not  Mr.  Whalley's  object.     This     whallbt. 

was  a  constructive  contempt  and  a  novel  case^  and  would  carry        

the  doctrine  of  contempt  further  than  any  case  which  has  yet  ]^* 
occurred.  Mr.  Whalley  disclaimed  any  intention  to  pervert  the  Cantenq^t 
course  of  justice^  or  interfere  with  a  fair  trial ;  and  if  he  had  been 
guilty  of  a  contempt^  it  had  been  unwittingly^  and  in  the  con- 
scientious discharge  of  what  he  beUeved  to  be  a  pubUc  duty.  He 
apologised  to  the  Courts  and  promised  not  to  attend  any  such 
meetings  in  future. 

HawJcins,  Q.C.  (with  him  Bowen)  appeared  for  the  prosecution^ 
and  read  extracts  of  the  speeches  made  at  the  public  meetings. 
He  left  the  matter  in  the  hands  of  the  Court. 

CocEBUBN^  G.J.^  addressed  Mr.  Guildford  Onslow  and  Mr. 
Whalley  .-—I  have  to  express  the  unanimous  opinion  of  the  court 
(Cockbunij  C.J.^  Blackburn^  Mellor^  and  Lusk^  JJ.)  that  in  the 
proceedings  set  forth  in  these  affidavits  to  which  you  have  been 
called  upon  to  give  an  answer  you  have  been  guilty  of  a  gross  and 
aggravated  contempt  of  the  authority  of  the  court.  We  are  far 
from  saying  that  when  persons  believe  that  a  man  who  is  under  a 
prosecution  on  a  criminal  charge  is  innocent^  they  may  not  legi- 
timately unite  for  the  purpose  of  providing  him  with  the  means  of 
making  an  effectual  defence ;  and  any  expressions  intended  only 
as  an  appeal  to  others  to  unite  in  that  object^  though^  perhaps^  not 
strictly  regular^  would  not  be  fit  matter  for  complaint  and  punish- 
ment. We  quite  agree  that  it  would  be  harsh  and  unnecessary  to  in- 
terfere with  the  expression  of  opinion  honestly  entertained,  and  ex- 
pressed only  for  a  legitimatepurpose.  But  it  is  no  excuse  to  urge  when 
— at  a  meeting  held  for  the  purpose  of  providing  funds — Slanguage 
is  used  which  amounts  to  an  offence  against  the  law — and  a 
contempt  against  the  court — ^that  the  motive  or  the  purpose  for 
which  the  meeting  was  held  was  justifiable.  And  when  we  find 
that  at  a  former  trial  the  jury  before  whom  the  claimant  gave  his 
evidence  declared  that  they  disbelieved  that  evidence^  and  that 
the  learned  judge  who  presided  at  the  trial  directed  his  prosecu- 
tion, and  that  a  grand  jury — ^the  proper  and  constitutional  tribunal 
— ^have  found  true  bills  against  him  on  the  serious  charges  of 
forgery  and  perjury — ^that  such  a  man  should  be  paraded  through 
the  country  and  exhibited  as  a  sort  of  show  at  pubUc  assemblies 
as  the  victim  of  injustice  and  oppression^  and  that  at  these 
meetings — ^in  violent  and  inflanmiatory  language — ^witnesses  who 
had  given  evidence  against  him  on  the  former  trial  should  be 
held  up  to  public  odium  as  having  been  guilty  of  conspiracy  and 
perjury;  that  the  counsel  engaged  against  him,  and  even  the 
judge  who  presided  at  the  trial,  should  be  reviled  in  terms  of 
opprobrium  and  contumely ;  and,  what  is  still  more  immediately 
to  the  present  purpose,  that  the  events  of  the  pending  prosecu- 
tion should  be  discussed^  and  the  evidence  assumed  to  be  false ; 
and  that  all  this  should  occur,  not  merely  in  the  provinces,  but  in 
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the  metropolis^  almost  in  the  precincts  of  the  courts  and  within 
the  very  district  from  which  the  persons  are  to  come  who  are  to 
pass  in  judgment  between  the  Urown  and  the  accased  in  the 
coming  trial — ^how  can  we  shat  our  eyes  to  the  fact  that  there  is 
here  an  outrage  upon  public  decency  and  a  great  public  scandal^ 
and  that  the  even  and  ordinary  course  of  justice  has  here  been 
unwarrantably  interfered  with  ?     This  court,  therefore,  cannot, 
under  such  circumstances,  hesitate  to  exercise  the  authority  which 
it  undoubtedly  possesses,  for  preventing  the  public  discussion  of 
any  trial  pending  in  the  court.     It  has  been  attempted  to  be  con- 
tended on  your  belialf  that  the  meetings  in  question  were  convened 
solely  for  the  purpose  of  obtaining  money,  in  order  to  enable  the 
accused  to  carry  on  his  defence,  and  with  the  additional  purpose 
of  removing  any  prejudice  which  the  result  of  the  former  trial  may 
have  produced  against  him.     But  that  can  be  no  excuse  if  the 
language  used  amounts  to  an  unwarrantable  interference  with  the 
course  of  justice.     And  when  we  find  that  gentlemen  of  your 
station  and  position,  gentlemen  of  education,  members  of  the 
Legislature,  have  condescended  to  lend  themselves  to  proceedings 
of  this  character,  and  to  hold  such  language  as  you  have  used  on 
these  occasions,  we  can  only   contemplate  your  conduct  with 
astonishment  and  regret.     When  it  is  said  that  all  this  was  done 
without  any  consciousness  that  it  was  an  offence  against  the 
public  justice  of  this  court,  though  it  must  have  the  effect  of 
creating  prejudice  with  reference  to  the  approaching  trial,  I  can 
only  accept   that   apology  as  really  derogatory  to  the  under* 
standing  of  those  who  make  it.     There  ccuinot  be  the  slightest 
doubt  in  the   mind  of  any   sensible  man  that  such  a  course 
of  proceeding  must  interfere  with  public  justice.     It  is   open 
to  those  who  take  the  part  of  the  accused  to  discuss  in  public 
the  merits   of  the  prosecution  in  his   interest;    then  it  must 
be  equally  open  to  those   who    believe  in  his  guilt  to  take  a 
similar  course  on  the  other  side.     And  then  we  may  have,  on  the 
occasion  of  a  political  trial,  or  any   case  exciting  great  public 
interest,  an  organized  system  of  public  meetings  throughout  the 
country,  at  which  the  merits  or  the  demerits  of  the  accused  may 
be  discussed  and  canvassed  on  the  one  side  and  the  other,  and 
thus,  by  appecJs  such  as  you  have  not  hesitated  to  make  to  public 
feeling  in  this  case,  the  course  of  public  justice  may  be  interfered 
with  and  disturbed.     It  is  clear  that  such  comment  upon  a  pro- 
ceeding still  pending  is  an  offence  against  the  administration  of 
justice  and  a  high  contempt  of  the  authority  of  this  court.     Nor 
can  it  make  any  difference  in  point  of  principle  whether  the 
observations  are    made    in    writing   or  in  speeches  at   public 
meetings,  and  we  can  have  no  hesitation  in  applying  to  the  one 
case  the  same  rule  as  to  the  other.     We  think,  therefore,  that  the 
counsel  for  the  Crown  have  done  no  more  than  discharge  their 
duty  in  bringing  this  case  under  our  notice;  and  we  must  deal 
with  it  in  such  a  way  as  to  repress,  if  possible,  such  improper 
proceedings  in  future.    We  are  glad  to  find  that  on  this  occasion. 
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though  attempts  have  been  ma.de  to  distinguish  this  case  from 
others  in  which  the  court  has  interfered  in  the  exercise  of  its 
summary  authority,  yet  both  parties  have,  through  their  counsel, 
submitted  themselves  to  the  court,  and  have  given  a  clear  and 
distinct  pledge  that  they  will  take  no  part  in  such  objectionable 
proceedings  again.  If  there  had  been  any  hesitation  in  giving 
such  a  pledge,  or  the  slightest  appearance  of  it,  and  if  there  had 
not  been  the  most  submissive  attitude  assumed,  the  court  would 
have  thought  it  necessary  to  use  to  the  full  extent  the  power 
and  authority  it  possesses,  and  would  have  inflicted  a  substantial 
fine  and  also  a  sentence  of  imprisonment  in  addition.  We  are 
happily  spared  the  necessity  of  taking  the  latter  course  in  conse- 
quence of  the  very  proper  line  you  have  both  of  you  adopted. 
But  we  wish  it  to  be  understood  that  in  the  fine  we  are  about  to 
impose  we  have  gone  to  the  extreme  of  moderation,  and  that  if  on 
any  future  occasion  proceedings  of  this  kind  shall  be  resorted  to, 
the  full  power  of  the  court,  which  it  immediately  possesses  to 
restrain  and  prevent  such  proceedings  by  the  infliction  of  adequate 
punishment,  will  be  certainly  inflicted  with  a  stem  and  unhesitat- 
ing hand.  The  mischief  in  the  present  case,  so  far  as  the  positive 
effect  of  these  proceedings  is  concerned,  has  been  very  trifling 
indeed,  thanks  to  the  good  sense  of  the  metropolitan  press  in 
forbearing  from  giving  publicity  to  these  offensive  and  objection- 
able proceedings.  But  your  intention  was  not  the  less  reprehen- 
sible, nor  your  conduct  the  less  open  to  severe  censure.  How- 
ever, under  all  the  circumstances  we  think  that,  considering  the 
position  you  have  taken  and  the  pledge  you  have  given,  a 
pecuniary  penalty  of  moderate  amount  — moderate  with  reference 
to  the  circumstances  of  the  case  and  the  aggravated  character  of 
the  offence  you  have  committed — ^will  satisfy  the  exigencies  of  the 
case.  But  that  leniency  which  we  now  exercise  will  be  appealed 
to  in  vain  if  any  other  person  shall  be  found  guilty  of  a  similar 
offence.  The  sentence  of  the  court  upon  you  is  that  for  this 
contempt  you  do  each  pay  a  fine  of  lOOZ.  to  the  Queen,  and  that 
you  be  imprisoned  until  the  fine  be  paid. 

Upon  consulting  the  other  judges,  the  Lobd  Chief  Justice 
almost  immediately  added : 

To  persons  of  your  position  it  is  not  necessary  to  apply  the 
latter  part  of  this  sentence.  The  sentence  of  the  court,  therefore, 
is  that  you  do  each  pay  a  fine  of  lOOZ.  to  the  Queen. 

Jan.  21. — CocKBUBN,  0.  J.  to-day  made  the  following  remarks 
with  regard  to  this  matter  : — I  find  that  an  impression  has  gone 
forth  that,  in  remitting  that  part  of  the  sentence  pronounced 
yesterday  which  imposed  imprisonment  until  the  fine  was  paid,  I 
was  influenced  by  the  anticipation  of  some  difficulty  as  to  the 
imprisonment  of  members  of  Parliament  by  reason  of  some 
privilege  which  members  of  Parliament  possess.  This  is  an  entire 
mistake,  imprisonment  being  only  imposed  as  a  means  of  insuring 
payment  of  the  fine.  I  was  reminded  by  my  brother  Blackburn 
that  payment  might  be  enforced  without  having  recourse  to  im- 
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prisonment^  and  it  at  once  occnrred  to  me  that  it  was  unnecessary 
— ^looking  to  the  position  of  these  gentlemen — that  imprisonment 
should  be  imposed  until  the  fine  was  paid^  espedany  as  there 
were  other  means  of  enforcing  payment.  On  tluit  ground  alone^ 
that  part  of  the  judgment  was  recalled.  I  had  intended  to  inti- 
Contaimt.  mate  in  the  judgment  which^  with  the  concurrence  of  the  court, 
I  pronounced,  that  if  in  the  case  itself  there  had  not  been  a  per- 
fect submission  to  the  court  on  the  part  of  the  defendants,  and  the 
clearest  and  most  positive  pledge  that  there  would  be  no  renewal 
of  the  conduct  complained  of,  the  sentence  of  imprisonment 
would  have  been  added  to  the  pecuniary  penalty.  The  possibility 
of  any  collision  with  the  House  of  Commons  had  not  appeared  to 
us  as  ever  likely  to  occur,  especially  as  in  the  case  of  Mr.  Lech- 
mere  Charlton,  who  was  committed  by  order  of  the  Court  of 
Chancery,  the  House  of  Commons  declined  to  interfere  on  behalf 
of  the  privilege  of  their  members ;  and  I  am  sure  that  the  House 
of  Commons  would  not  desire  to  interpose  the  privilege  of  its 
members  to  prevent  punishment  by  imprisonment  for  a  contempt 
in  the  administration  of  justice.  I  was  anxious  that  there  should 
be  no  misunderstanding  on  a  matter  of  such  importance  as  this, 
and,  therefore,  I  have  thought  it  necessary  to  correct  an  impres- 
sion which  seems  to  have  prevaUed  as  to  the  grounds  on  which 
we  proceed  in  remitting  thiat  part  of  our  judgment  to  which  we 
have  referred. 

Attorney  for  the  prosecution,  the  Solicitor  to  the  Treasury. 

Attorney  for  Mr.  Onslow,  E.  Bromley, 

Attorney  for  Mr/Whalley,  F.  Moqjen, 
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COUET  OF  QUEEN'S  BENCH. 

Wednesday,  Jan,  29^  1873. 

(Before  Blackburn^  Mellor^  Lush^  and  QuAm^  JJ.) 

Reg.  v.  Skifwobth. 
Beg.  v.  De  Castbo. 

Contempt. 

It  18  a  contempt  of  court,  while  a  criminal  cha/rge  is  pending,  to 
impugn  the  honesty  and  impartiality  of  the  judge  by  whom  it 
is  to  he  tried,  cw  to  attempt  to  obstruct  the  course  of  justice  by 
exciting  public  prejudice  against  it. 

But  it  is  not  a  contempt  merely  to  solicit  subscriptions  for  the 
defence  of  a  defendant  on  a  crvmvnal  cha/rge, 

THIS  was  a  motion  for  the  committal  of  the  defendants  for 
contempt  of  court.  Defendant^  De  Castro^  was  the  claimant 
of  the  Tichbonrne  estates  in  an  action  which,  afber  a  protracted 
hearing,  terminated  in  a  nonsuit^  and  the  plaintiiff  was  committed 
for  trial  upon  a  charge  of  perjury^  which  was  appointed  for  trial 
at  bar.  In  the  meanwhile  the  defendant  and  his  friends,  of 
whom  the  other  defendant  Skipworth  was  one,  had  held  meetings 
in  various  parts  of  the  country^  to  excite  sympathy  for  his  cause 
and  collect  funds  for  his  defence.  After  the  hearing  of  the  case 
against  Onslow  and  Whalley  [ante,  p.  357),  a  meeting  was  held  at 
Brighton,  at  which  the  defendants  were  present,  Skipworth 
taking  the  chair,  and  speeches  were  made  by  them  which  were 
the  subject  of  this  complaint,  taken  in  conjunction  with  other 
speeches  previously  made  at  other  places. 

On  the  application  of  counsel  for  the  prosecution  of  De  Castro^ 
the  court  had  made  an  order  for  the  immediate  attendance  of 
the  defendants  and  they  appeared  now  in  pursuance  of  such 
order. 

The  affidavits  on  which  the  charge  of  contempt  was  made  were 
read  at  length.  It  will  suffice  to  give  the  more  important 
portions  of  them.  The  first  read  were  the  verbatim  reports  of 
the  speeches  of  the  defendants  at  the  meeting  at  Brighton, 
which  was  the  main  subject  of  the  complaint.  The  defendant 
Skipworth  waa  reported  to  have  spoken  thus,  inter  alia: — 
'^  Ladies  and  gentlemen, — ^It  is  encouraging  to  find  your  re- 
ception after  the  degrading  spectacle  I  may  say  I  have 
witnessed  at  the   Queen's  Bench  to-day  in  London.      (Hear, 
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hear.)  Nothing  less  than  this — that  two  honourable  members 
of  Parliament  have  been  brought  np^  I* may  say  as  criminals^ 
for  advocating  truth  and  justice  throughout  the  country. 
('Hear^  hear/  and  applause.)  Yes^  gentlemen^  I  say  a  sad 
spectacle  it  is  for  JBngland  that  we  have  come  to  this — 
no  less  than  a  great  infringement  upon  our  rights  and  liberties 
(hear^  hear) ;  and  if  they  had  a  just  cause  upon  the  other  side 
you  may  depend  upon  it  it  would  never  have  been  done.  {'  Hear^ 
hear/  and  a  cry  of '  Never.')  And  what  do  they  mean  when  they 
rob  a  man  of  everything  he  possesses,  while  he  has  to  go  about 
the  country  for  a  living  ? — they  would  even  rob  him  of  every 
friend  he  possesses.  (Applause.)  Gentlemen,  I  went  into  that 
court — I  am  a  perfect  stranger,  no  doubt,  to  you  here — I  Uve  a 
long  way  off,  and  I  would  go  a  long  way  to  advocate  the  cause  of 
my  friend  Sir  Roger  Tichbome  (applause) — ^I  went,  gentlemen, 
into  that  court  to-day,  and  I  donned  my  wig  and  gown,  that  had 
lain  up  for  above  twenty  years,  in  order  to  support  the  cause  of 
my  friend  Sir  Roger  Tichborne.  (Applause.)  I  live  quietly  on 
my  estate  in  Lincolnshire — I  have  my  home,  I  have  my  family 
and  my  affairs  to  attend  to,  but  when  duty  to  my  country  calls 
me  forth,  and  when  I  see  such  degradation  as  I  witness  through- 
out the  land — (hear,  hear) — ^yes,  these  honourable  members  of 
Parliament  have  been  brought  up,  have  been  treated  as  criminals, 
have  had  to  apologize  in  the  most  degrading  way,  I  may  say, 
and  have  been  fined  for  doing  their  duty  to  a  fellow  countryman. 
('  Hear,  hear,'  and  applause.)  Gentlemen,  I  was  the  chairman  at 
that  meeting  in  St.  James's-hall,  where  their  conduct  has  been 
called  in  question.  The  Lord  Chief  Justice  of  England  par- 
ticularly stated  in  his  judgment  how  mild  and  moderate  he  was 
to  these  gentlemen,  inasmuch  as  they  had  apologized  in  that  way, 
but  it  was  only  an  example,  and  that  if  any  one  else  should 
similarly  offend,  or  be  brought  up  under  similar  circumstances, 
they  would  be  visited  with  the  full  rigour  of  the  law — ^not  only  a 
fine  would  be  inflicted,  but  imprisonment.  (Cries  of  'Shame,' 
and  hisses.)  Gentlemen,  I  hurl  his  intimidation  back  with  the 
contempt  that  he  has  treated  these  members  of  Parliament. 
(Loud  applause.)  I  care  not  for  his  intimidation.  I  will  stand 
here  when  my  duty  calls  me  in  defiance  of  his— ay,  I  will  caU 
them  vulgar — ^threats.  (Renewed  applause.)  I  am  not  going  to 
be  intimidated  when  I  consider  that  a  duty  to  my  country  calls 
me  forth.  I  have  a  conscience  and  that  conscience  I  wish  to 
satisfy.  I  could  see  very  well  there  was  no  chance  of  any  justice 
being  done  by  these  four  judges  from  the  firsts  It  was  like 
appealing  to  stone  walls.  I  could  see  that  their  minds  were  all 
made  up  from  the  first,  and  that  a  conviction  they  were  de- 
termined to  make.  (Hisses  and  applause.)  '  And  what  is  this 
but  to  prevent  public  free  discussion  in  the  country — ^what 
we  have  boasted  of  as  hereditary,  as  it  were,  for  centuries ;  and 
now  we  are  to  be  put  down  above  all  things  when  truth  and 
justice  are  advocated.     K  it  was  something  demoralizing  to  the 
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country  that  was  to  be  put  down  there  would  be  something  in  it ;        Rbb. 

but  you  will  I  am  sure  answer  that  when  you  all  assemble  here  *" 

together  it  is  for  a  good  purpose — ^you  wish  to  know  the  truth  of     '^r^^^' 

this  great  mystery  that  has  been  going  on  for  so  many  years.  v. 

(Applause.)     Surely  it  has  gone  on  long  enough.     Here  these    ^"  Oabtbo. 

six  or  seven  years  has  it  been  going  on^  and  this  gentleman  has        X87d. 

been  up  and  down  the  country  and  still  he  is  not  acknowledged     Contempt, 

by  his  name  and  title.     It  is  a  disgrace  to  the  country !     And 

if  they  know^   as   I   know^  as  well  as   I  stand    here  and  have 

known  long  ago,  that  he  is  Sir  Roger  Tichborne,  how  can  they 

plead  ignorance^  those  people  who  have  had  the  affair  in  their 

own  hands;  they  have  had  the  affair  in  their  own  hands  from 

the  first,  six  or  seven  years  ago.     Why,  they  must  be  the  most 

perfect  idiots  in  the  world  if  they  don't  know  now  and  have 

done  long  since.     (Applause.)     Could  a  trial  like  that  go  on  for 

all  that  time  and   all   that  talent  employed — the  judges,   the 

counsel,  and  all  concerned — and  not  know  the  real  state  of  the 

case  ?    And  so  these  gentlemen,  these  two  gentlemen,  are  to  be 

brought  up  and  sentenced  to  pay  a  fine  and  be  threatened  with 

imprisonment ;  they  are  to  be  stopped  speaking,  and  the  whole 

press  of  the  country  is  allowed  to  be  against  Sir  Roger  Tich- 

borne.     (Hisses.)     Why  don't  they  take  up  his  case  if  they  wish 

to  do  justice?     Why  is  he  to  be  scurrilously  treated,  I  may  say, 

by  hundreds  of  papers  in  this  country  ?     They  almost  seem  to 

encourage  it  by  their  very  silence.     What  are  we  to  consider  of 

the  press  of  the  country  who  will  put  down  a  fallen  man,  as  it 

were,  as  they  do — ^what  are  we  to  consider  ?     Why,  they  must  be 

hirelings  of  the  Government — ^nothing  more  or  less.     There  are 

some  exceptions,  and  I  hope  you  have  some  of  them  here  j  for  it 

is  a  very  hard  thing  indeed  to  find  an  honest  report  of  any  of 

these  meetingpa  at  all.     I  can  only  say  that  had  I  been  the  one 

charged  to-day,  I  would  have  cut  my  hand  off  before  I  would 

have  acknowledged  I  had  been  in  error  and  humbly  apologized 

where   there  was  nothing  to   apologize   for.     (Cheers.)      They 

should  have  sent  me  into  a  prison  dungeon  before  I  would  have 

acknowledged  anything  that  was  untrue.     I  think  the  prison 

ceUs  would  be  a  paradise  nearly  to  the  polluted  atmosphere  in 

which  we  seem  to  live.     For  what  is  our  country  if  we  cannot 

boast  of  it  as  a  country  for  right  and  justice  ?     (Hear,  hear.) 

What  is  a  man's  property  worth  if  he  cannot  secure  it  by  proper 

right  and  title  ?     I  can  only  say  that  it  comes  to  this  : — If  this  is 

Sir  Roger  Tich  borne,  as  he  undoubedly  is,  it  cannot  be  anything 

more  than  a  conspiracy  which  keeps  him  out  of  his  estates.     But 

I  consider  that  Lord  Chief  Justice  Cockburn  was  not  a  fit  person 

to  try  anything  in  connection  with  the  claims  of  the  Tichbome 

estate.     (A  cry  of  '  Shame,'  and  hisses.)     I  am  sorry  to  say  he 

has  long  since  so  prejudged  that  case,  which  disentitles  him  to 

sit  as  an  impartial  judge  (hisses)  when  the  title  is  concerned. 

(Renewed  hissing  and  some  applause.)     Yes,  sir,  you  may  hiss^ 

but  I  hiss  at  the  Lord  Chief  Justice/' 
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The  Bpeech  of  the  defendant^  De  Oaatro^  was  thus  reported : 

"  Four  years  ago  the  Lord  Chief  Justice  of  England  publicly 
denounced  me  as  a  rank  impostor  at  his  club.  I  know  oi  others 
(occasions),  but  cannot  prove  them,  so  will  not.  But  I  can  prove 
that  he  subsequently,  within  these  last  two  months,  at  a  party 
where  a  lady  friend  of  mine  was,  distinctly  turned  round  in  a  very 
angry  manner  to  those  ladies,  and  said  it  was  a  disgrace  to  men- 
tion my  name  in  decent  society..  ('  Oh,  oh  !')  I  think  I  have  a 
right  to  call  on  him  to  answer  for  contempt  of  court.  I  do  not 
suppose  they  would  grant  the  rule,  but  rest  assured  I  will  apply 
for  it.  And  I  maintain,  ladies  and  gentlemen,  that  he  had  no 
right  to  sit  on  that  bench  (to-day.)  At  St.  James's  Hall  my  friend 
Mr.  Onslow  stated  that  the  Lord  Chief  Justice  was  not  a  fit 
justice  to  sit  on  my  forthcoming  trial.  He  gave  as  his  reasoQS 
those  I  have  mentioned,  and  that  he  had  also,  during  the  late 
trial,  while  sitting  by  the  side  of  Judge  Bovill,  written  on  a  piece 
of  paper — '  Had  I  been  judge  and  you  leading  counsel  we  would 
have  had  this  fellow  in  Newgate  long  ago.'  He  was  a  party  con- 
cerned, and  if  he  had  had  the  slightest  delicacy  for  his  honour  he 
would  never  have  sat  on  the  bench  (to-day).  So  much  have  I 
heard  that  I  intend  to  petition  Parliament  against  his  sitting  on 
my  forthcoming  trial.  No  doubt  I  shall  be  able  to  prevent  him. 
If  I  do  not  I  will  go  into  that  court  without  counsel,  attorney,  or 
witnesses,  and  let  him  crush  me  as  he  thinks  proper.'  ('  No,  no.') 
If  the  Lord  Chief  Justice  has  got  to  sit  and  adjudicate  on  my  case 
I  will  oflFer  no  evidence,  but  throw  myself  on  the  country," 
(Applause.) 

De  Castro  filed  no  affidavit  in  answer. 

Skipworth  filed  an  affidavit  firom  which  the  following  is  an  ex- 
tract : ''  The  meetings  complained  of  were  given  out  to  be  called  for 
the  purpose  of  raising  money  for  the  Tichbome  Defence  Fund, 
but  I  did  not  attend  tibem  on  that  account  alone,  but  for  the  pur- 
pose  of  enlisting  sympathy  in  the  case.  At  these  meetings  no 
improper  language  was  used,  except  under  excitement  caused  by 
hostile  interruptions.  The  meetings  took  place,  too,  by  reason  of 
the  enormous  interest  taken  in  the  case  throughout  the  country, 
and  often  upon  invitation  and  at  the  express  desire  of  respectable 
persons.  And  all  these  meetings  were  unanimous  in  dedaring  a 
belief  in  the  claimant. 

'^I  have  had  no  other  object  than  to  promote  the  cause  of 
truth  and  justice.  If  I  have  made  any  improper  statements — of 
which  I  am  not  aware — ^it  has  been  thix)ugh  inadvertence^  and  not 
intentionally.  The  remarks  I  have  made  upon  any  of  the  judges 
or  law  officers  of  the  Crown  were  meant  in  the  way  of  honest 
comment  and  fair  criticism  upon  their  public  acts  and  conduct.  I 
had  not  the  sUghtest  intention  of  bringing  the  court  into  contempt, 
but  my  sole  object  has  been  to  uphold  the  interests  of  justice, 
which  I  believed  to  be  in  jeopardy." 

Mr.  Skipworth  went  on  to  say  that  he  was  in  court,  and  heard 
the  sentence  passed  on  Mr.  Onslow  and  Mr.  Whalley ;  and  he 
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thought  that  under  the  circumstances  there  had  been  a  degrada- 
tion and  dishonour  to  the  law  which  he  felt  called  upon  to  protest 
against.  "The  remarks  I  made^'  (he  said)  "at  the  Brighton  meeting, 
as  to  the  Lord  Chief  Justice  not  being  a  proper  judge  to  try  the 
case,  were  based  upon  notorious  and  well-known  facts,  he  having 
repeatedly  denounced  the  claimant  as  an  impostor  ;^^  and  on  this 
account,  Mr.  Skipworth  said,  "  I  considered  it  improper  that  he 
should  preside.^^  "  I  put  it  to  the  meeting,  not  in  the  spirit  of 
aspersion  or  contempt,  but  as  an  observation  fairly  called  for  by 
the  position  of  the  case ;  and,  though  I  was  excited  by  a  hiss  to 
say  '  I  hiss  the  Lord  Chief  Justice,^  that  expression  escaped  me  on 
the  spur  of  the  moment ;  and,  being  sensible  upon  reflection  that 
the  expression  was  improper,  I  withdrew  it.  But  I  cannot  forego 
my  right  to  comment  upon  the  conduct  of  a  judge  with  reference 
to  a  case  before  him.  With  regard  to,  the  charge  of  attending 
this  particular  meeting,  I  must  say  that  though  I  was  not  bound 
by  the  submission  and  the  pledge  given  by  the  two  members  of 
Parliament,  I  avow  that  I  attended  that  meeting  in  defiance  of  tihe 
threat  held  out  by  the  court,  and  that  it  was  with  the  distinct  in- 
tention of  setting  that  threat  at  defiance ;  for  I  considered  that 
such  a  threat  ought  not  to  have  been  uttered  from  tha  bench,  and 
it  was  my  object  to  prevent  the  stigma  and  reproach  attaching  to 
the  country  of  our  being  a  nation  of  cowards,  and  to  show  that 
there  was  at  least  one  man  who  had  a  spark  of  public  spirit  in  his 
breast  sufficient  to  inspire  him  to  resist  the  attempt  made  to 
extort  pledges — ^which  there  was  no  legal  right  to  exact — not  to 
attend  meetings  admitted  to  be  lawful.^'  In  conclusion,  Mr. 
Skipworth  submitted  that  he  could  not  but  consider  the  course 
now  taken  against  him  unjust,  cruel,  and  oppressive. 

After  this  various  letters  and  publications  of  his  on  the  subject 
were  read.  One  was  a  letter  to  the  Queen,  which,  of  course,  had 
only  a  dry  official  acknowledgment  from  the  Under  Secretary, 
then  a  letter  to  Mr.  Gladstone,  and  then  one  to  the  people  of 
England.  These  documents  commented  in  strong  terms  upon 
the  conduct  of  the  civil  trial,  and  on  the  course  taken  by  the 
Government  in  adopting  the  prosecution  of  the  claimant.  They 
contained  some  startling  statements,  as  that  during  the  trial  the 
Attorney-General  was  seen  with  his  arm  round  Mr.  Serjeant 
BaUantine's  neck  whispering  in  his  ear — a  statement  which 
excited  roars  of  laughter.  Another  statement  was  that  Mr. 
Gladstone  said  to  the  Attorney-General,  ^^  Whatever  happens, 
mind  we  don^t  fail  in  the  Tichbome  case  ''—a  statement  which 
excited  similar  peals  of  laughter. 

After  these  documents  were  read,  Mr.  Skipworth,  being  called 
upon  for  aiiy  further  defence  he  had  to  ofier,  rose  up  and  said, — 
"  My  Lords,  if  upon  these  statements  you  commit  me  for  contempt 
of  court,  all  I  can  say  is  that  I  throw  myself  upon  my  country 
and  my  God  ! ''     He  then  sat  down. 

De  Casino  was  then  called  upon  for  his^  answer.  He  said, — ^I 
am  not  aware  that  I  have  committed,  any  contempt,  and  if  I  have 
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done  80  it  was  not  my  intention ;  but  I  submit  that  the  charge 
ought  to  be  tried  by  a  jury ;  before  them  I  could  prove  what  I 
have  stated  to  be  true. 

Blackbubn,  J.,  intimated  that  in  a  proceeding  for  contempt 
the  matter  was  tried  by  the  court. 

De  Castro, — Then,  jbu  decide  that  you  are  to  try  it  yourselves  ? 

Blackburn,  J. — Such  is  the  course. 

De  Castro. — ^But,  you  see,  I  am  charged  with  contempt  in 
complaining  of  the  Lord  Chief  Justice,  and  you  are  his  colleagues. 
It  is  not  fair  that  you  should  try  it  without  a  jury. 

Blackburn,  J. — ^To  use  any  argument  upon  that  point  would  be 
without  avail.  It  has  long  been  settled  that  an  attempt  to  inter- 
fere with  the  course  of  justice  is  a  contempt  of  court.  It  is 
too  late  to  dispute  that. 

De  Castro, — But  am  I  to  have  no  opportunity  of  proving  that 
what  I  said  was  true  ? 

Blackburn,  J. — ^You  are  not  charged  with  a  contempt  in  the 
sense  of  having  insulted  any  member  of  the  court,  but  with  an 
attempt  to  obstruct  the  ordinary  course  of  justice,  and  using 
undue  influence  to  prejudice  a  trial. 

De  Castr<y, — I  have  not  used  any  undue  influence  to  pre- 
judice the  coming  trial ;  it  was  with  reference  to  my  late  trial, 
and  especially  to  the  attacks  of  the  Attorney-General,  from  which 
I  bad  a  right  to  defend  myself.  Besides,  great  injustice^  has  been 
done  to  me  in  every  way.  The  Government  took  up  the  prosecu- 
tion, and  their  Attorney- General  had  previously  been  counsel 
against  me,  and  applied  the  strongest  language  to  me,  using  such 
epithets  as  "  conspirator,'^  '^  perjurer,^'  ^'  forger,'*  and  "  impostor.'' 
And  at  the  trial,  as  the  case  was  stopped,  my  counsel  was  not 
heard  in  reply,  so  I  had  a  right  to  reply  before  the  public.  Be- 
sides, all  the  papers  were  against  me,  except  the  Morning  Adver- 
tiser, and  they  were  continually  making  attacks  upon  me.  Your 
Lordships  will  say,  probably,  that  I  could  have  brought  them 
before  the  court,  but  without  funds  I  had  not  the  means  of  doing 
so,  and  the  Government  had  any  amount  of  money  at  their  dis- 
posal. Why,  only  last  Saturday,  while  the  matter  was  pending, 
there  was  an  article  in  the  Saturday  Review  heaping  the  foulest 
abuse  upon  me.     Is  that  fair  or  just,  my  Lords  ? 

Blackburn,  J. — ^As  you  appeal  to  us,  we  are  bound  to  answer 
you,  and  to  say  that  we  think  it  is  not  just,  and  that  we  entirely 
agree  with  you  in  thinking  that  it  was  a  most  improper  article, 
for  the  very  reason  you  are  now  brought  before  us  to  answer  for 
what  you  have  done,  and  we  only  hope  no  one  will  ofiend  again. 

De  Castro. — But  what  I  want  to  urge  upon  you,  my  Lords, 
is  that,  as  these  publications  were  coming  out  against  me  ever 
since  I  was  committed  for  trial,  I  had  a  right  to  meet  them  in  the 
only  way  I  could — by  going  about  the  country  and  addressing 
public  meetings  in  my  defence. 

He  then  went  on  to  read  articles  in  which  he  had  been 
attacked,  and  urged  that  as  his  counsel  had  not  been  heard 
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in  reply,  he  had  no  other  means  of  meeting  these  attacks 
than  speaking  at  public  meetings.  Therefore  it  was,  he  said, 
that  he  had  gone  from  town  to  town  trying  to  meet  and  to 
answer  these  charges,  and  to  appeal  to  his  fellow-countrymen 
against  the  attacks  of  the  press.  He  urged  that  he  had  a  right 
to  do  so,  and  that  the  court  had  no  right  to  interfere  with  him. 
He  urged,  again,  that  this  was  the  more  just  because  his  trial  had 
been  put  off  for  twelve  months  in  order  to  enable  the  Govern- 
ment, with  all  the  aid  of  the  Government  funds,  to  get  up  a 
stronger  case  against  him  by  means  of  advertising  for  evidence 
and  other  methods  in  Australia.  He  urged,  further,  that  these 
meetings  had  been  going  on  for  many  months  without  being 
in  any  way  objected  to,  and  had  lately  been  brought  before  the 
Court  of  Chancery  without  any  objection.  He  urged,  again,  that 
when,  in  1870,  he  brought  the  Echo  before  the  Court  of  Chancery 
for  prejudicing  the  case  before  the  hearing  and  before  the  trial, 
the  Vice-Chaiicellor  let  them  off  with  payment  of  their  costs,  and 
he  had  to  pay  his  own.  After  that,  of  course,  he  made  no  further 
attempt  to  obtain  redress  in  court,  and  now  he  was  charged  with 
"  contempt  ^'  of  court  because  he  tried  to  get  redress  by  appeal- 
ing to  the  public  himself.  He  had  attended  eighteen  of  these 
meetings,  and  had  held  at  all  of  them  the  same  language,  and  had 
never  been  interfered  with  before  in  any  way.  He  protested  that 
he  had  only  asserted  the  right  of  a  free-born  Englishman  in  de- 
fending himself;  and  he  urged  that  had  the  iGovernment  done 
their  duty  and  behaved  fairly  he  would  never  have  been  driven  to 
this.  Finally,  he  appealed  to  the  court,  on  the  ground  that  if 
they  sent  him  to  prison  or  inflicted  a  fine  which  he  could  not  pay 
they  would  prejudice  his  defence  in  the  prosecution  now  pending 
against  him,  and  deprive  him  of  the  means  of  making  his  defence. 
Hawkins,  Q.C.,  briefly  addressed  the  court,  observing  that  as 
to  Mr.  Skip  worth  he  had  desired  only  to  place  the  matter  before 
the  court,  and  that  as  to  the  claimant  he  had  not  desired  to  take 
any  step  at  all,  and  that  he  now  left  the  matter  entirely  in  the 
hands  of  the  court. 

BiACKBiTBN,  J.  (the  Court  having  consulted),  said, — These  per- 
sons have  been  called  upon  to  show  cause  why  they  should  not  be 
committed  for  contempt  of  court,  and  the  first  question  is  whether 
they  have  been  guilty  of  a  contempt.  The  word  "  contempt " 
has  caused  persons  who  are  not  lawyers  to  suppose  that  it  means 
a  proceeding  to  protect  the  personal  dignity  of  the  judges  from 
insult  to  them  as  individuals,  and  sometimes,  no  doubt,  persons 
have  been  committed  for  such  personal  attacks,  although,  so  far 
as  their  protection  as  individuals  is  concerned,  that  is  a  subor- 
dinate object,  and  the  cases  are  very  rare  in  which  the  judges 
would  consider  it  worth  their  while  to  interoose  on  that  ground. 
But  there  is  another  and  more  important  object  for  which  it  may 
be  necessary  to  interpose.  Any  case  which  is  pending,  either  in 
a  civil  or  criminal  court,  ought  to  be  tried  in  the  ordinary  course 
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of  justice^  and  in  tiie  present  case  there  is  an  indictment  against 
one  of  the  persons  before  us  which  is  now  standing  for  trial.  That 
case  ought  to  be  fairly  tried ;  but  it  may  happen  that  proceedings 
occur  such  as  have  now  called  upon  us  to  mterfere.  Sometimes 
the  course  taken  has  been  by  attacking  the  judge ;  sometimes  by 
attempting  to  induce  him  to  alter  his  opinion  or  to  take  a  course 
different  from  that  which  he  would  oUierwise  take ;  more  com- 
monly^ there  is  an  attempt  to  influence  the  trial  by  attacking  the 
witnesses  or  appealing  to  public  feeling  so  as  to  prejudice  the 
trial.  In  all  these  ways,  great  mischief  may  be  done,  interfering 
with  the  due  and  ordinary  course  of  justice.  When  the  attempt 
is  by  an  act  which  is  itself  punishable,  as  conspiracy,  libel,  or 
assault,  the  party  might,  of  course,  be  indicted  for  it ;  but  the 
prosecution,  though  sufficient  for  the  purpose  of  punishment, 
might  be  made  greater  for  the  purpose  of  prevention;  the 
mischief  might  be  done,  and  the  administration  of  justice  would 
be  perverted  or  prejudiced.  For  that  reason,  from  the  earliest 
times,  the  Superior  Courts  of  Law  and  Equity  have  exercised  the 
jurisdiction  of  prosecuting  such  attempts  by  summary  proceedings 
for  contempt,  and  having  that  power,  it  is  our  duty,  when  the 
occasion  arises,  to  exercise  it.  In  the  present  instance,  as  Mr. 
Hawkins  has  stated,  he  did  not  desire  to  proceed  against  the 
defendant ;  but  we  thought  that  as  there  had  been  an  attempt  to 
interfere  with  the  course  of  justice,  it  was  our  duty  to  interpose 
against  him,  and  we,  therefore,  ourselves,  ordered  him  to  attend. 
And  I  am  bound  to  say  that  he  has  defended  himself  here  with  great 
ropriety,  and,  making  allowance  for  the  want  of  legal  knowledge, 
e  has  taken  every  point  in  his  favour  which  the  ablest  counsel 
could  have  done.  Nevertheless,  he  has  not  succeeded  in  showing 
us  that  he  has  not  been  guilty  of  a  contempt.  He  has  urged 
that  the  matter  ought  to  be  tried  by  a  jury,  but  the  question  is 
not  now  whether  he  is  innocent  or  guilty  on  the  indictment  on 
which  he  will  be  fairly  tried  hereafler.  The  attempt  to  prejudice 
the  trial  is  the  offence  with  which  he  is  now  charged.  We  are 
not  to  inquire  whether  what  he  has  stated  be  true  or  false,  but 
whether  the  course  he  has  taken  be  such  as  to  show  that  he  in- 
tended to  influence  the  trial  and  prejudice  the  question  by  appeals 
to  public  feeling.  All  such  attempts  amount  to  contempt  of 
court,  and  we  hardly  think  it  necessary  to  cite  any  authorities  on 
the  point.  We  need  only  mention  one.  (The  learned  judge 
here  cited  the  case  of  Mr.  Charlton  (2  Myl.  &  Cr.),  where 
that  gentleman,  while  his  case  was  being  heard  before  the 
Master,  wrote  to  him  an  insulting  and  threatening  letter,  for  which 
Lord  Cottenham  committed  him,  saying,  '^  The  power  of  summary 
committal  for  contempt  is  given  to  the  courts  to  secure  the  due 
administration  of  justice,'^  and  going  on  to  show  that  the  case 
was  one  which  called  for  its  exercise.)  Lord  Cottenham,  after 
citing  authorities,  said  in  that  case,  "  AH  the  authorities  tend  to 
the  same  conclusion ;  and  wherever  the  object  is  to  taint  the  course 
of  justice  and^to  obtain  a  result  different  from  that  which^would 
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follow  in  the  ordinary  coarse^  it  is  a  contempt ;  and  though  such        Rro. 

an  attempt  here  has  not  had  any  effect,  yet  if  such  attempts  as    „     ^- 
XX.'  J.  '"LTxi  i  •  *T"i    Skipworth. 

tms  were  not  punished^  the  most  senous  consequences  would        r^o. 

ensue.'*     These  words  indicate  the  kind  of  contempt  which  has  o. 

been  attempted  in  the  present  instance,  where  there  has  been  an    ^  O^ho. 

attempt  by  means  of  vituperation  to  deter  the  Lord  Chief  Justice 

from  taking  any  part  in  the  trial,  and  also  by  attacks  upon  the 

witnesses  themselves,  to  influence  the  public  mind  and  prejudice 

the  jury.     Mr.  Skipworth  has,  in  so  many  words,  said  that  he 

intended  to  do  so,  and  that  he  will  do  it  again.     Such  a  course, 

we  are  all  of  opinion,  amounts  to  a  contempt  of  court.     We  have 

then  to  consider  whether  it  is  the  less  so  because  it  is  foolish  and 

ineffectual.     It  is  true  that  it  is  utterly  ineffectual.     Before  these 

meetings  had  been  heard  of  it  came  to  be  a  question  whether 

the  case  should  be  tried  before  a  single  judge  or  at  bar — ^that 

is,  before  the  full  court,  or  several  judges  of  it,  when  each  judge 

takes   part  in  the  proceedings,  and,   possibly,   as  has  actually 

happened,  they  may  have  different  opinions  and  express  them. 

That  ofccurred  in  the  trial  of  the  Seven  Bishops,  and  the  judges 

expressed  different  opinions  and  gave  conflicting  directions  to  the 

jury,  the  result  of  which  was  an  acquittal.     Such  is  the  nature  of 

a  trial  at  bar ;  and  it  is  within  my  personal  knowledge  that  before 

any  application  was  made  on  the  subject,  the  Lord  Chief  Justice 

stated  that  he  thought  it  right,  as  it  was  likely  to  be  a  case  of 

much  magnitude   and  importance,   that   more  than  one  judge 

should  sit  to  assist  him  in  the  trial.     Afterwards  the  Attomey- 

Greneral,  as  was  his  privilege,  prayed  a  trial  at  bar,  and  that  was 

at  once  acceded  to.     It  was,  however,  the  personsJ  desire  of  the 

Lord  Chief  Justice  that  the  case  should  not  be  tried  by  himself 

alone,  but  by  the  several  judges  at  bar.     That  being  so,  we  find 

that  meetings  are  held  at  which  the  object  appears  to  have  been, 

by  means  of  vituperation,  to  deter  the  Lord  Chief  Justice  from 

sitting  at  the  trial.     They  will,  however,  have  no  such  effect. 

There  is  not  and  never  has  been  the  slightest  doubt  in  my  mind, 

nor  in  the  mind  of  any  member  of  the  court,  that  it  would  be  a 

great  dereliction  of  duty  on  the  part  of  the  Lord  Chief  Justice,  or 

at  least  a  culpable  weakness  on  his  part,  if  he  were  to  yield  to  this 

influence  and  refrain  from  sitting  on  the  trial  of  the  case.     There 

is  not,  however,  the  slightest  idea  of  doing  so.     The  Lord  Chief 

Justice  is  of  opinion  that  it  is  his  duty  to  sit  on  the  trial,  and  we 

are  all  of  the  same  opinion.     In  the  course  of  these  proceedings 

various  observations  have  been  made  reflecting  upon  him,  or  upon 

other  persons,  but  principally  as  to  what  the  Lord  Chief  Justice 

is  supposed  to  have  said  on  various  occasions  on  the  subject ;  but 

it  is  not  right  that  a  judge  in  the  high  position  of  the  Lord  Chief 

Justice  should  be  exposed  to  such  attacks  and  expected  to  come 

forward  to  deny,  to  explain,  or  to  refute  them.     A  judge  in  his 

position  cannot  be  expected  to  come  forward  to  vindicate  himself 

fit)m  such  imputations.    AlS  I  am  not  to  sit  upon  the  trial,  I  may 

permit  myself  to  say  that  I  am  sure  it  will  be  conducted  with  per- 
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Rbo.       feet  impartiality.     These  attacks^  then^  have  failed  in  their  object, 

*'•  bnt  it  is  not  the  less  incombent  upon  us  to  visit  them,  for  in  future 

^RBof™^   cases  the  influence  exerted  might  be  more  formidable,  and  require 

V.         the  strongest  measures  to  repress  it.     We  may  imagine  the  case 

D«  Gastbo.   Qf  a  popular  person  indicted  for  sedition  or  treason,  and  appealing 

ISTS.       *o  public  sympathy  and  support.     It  might  require  considerable 

nerve  to  resist  such  attempts,  and  if  we  were  to  pass  over  the 

Contempt,     present  instance,  when  the  more  formidable  case  arose,  in  which 
our  successors  might  find  themselves  obliged  to  interpose,  they 
might  find  themselves  seriously  embarrassed  by  the  precedent  we 
should  have  set.     Besides,  it  would  be  a  great  pubHc  scandal  if 
these  proceedings  were  allowed,  and  it  is  essential  that  they  should 
be  stopped.     That  being  the  view  we  take  of  our  duty  upon  this 
occasion,  there  can  be  no  doubt  that  both  these  persons  have  at- 
tended public  meetings   with  the  intention  of  influencing  the 
ordinary  course  of  justice  and  prejudicing  the  trial,  and  we  can 
come  to  no  other  conclusion  than  that  they  have  been  guilty  of  a 
contempt  of  court.  The  second  question  that  arises  is  what  should 
be  their  sentence.     Here  I  would  observe  that  under  ordinary  cir- 
cumstances the  Lord  Chief  Justice  would  preside  here,  and  his 
absence  is  not  to  be  supposed  as  at  all  inconsistent  with  anything 
I  have  said.     But  we  have  to  determine  the  amount  of  punish- 
ment for  an  offence  which  has  partly  consisted  of  personal  attacks 
upon  the  Lord  Chief  Justice ;  and  where  that  is  the  case  there  is 
the  risk  that  his  feelings  might  be  thought  vindictive,  and  the 
still  greater  risk  that  his  anxiety  to  avoid  it  might  lead  him  to  be 
too  lenient,  and,  therefore,  it  was  desirable  that  he  should  avoid 
this  difficulty  by  being  absent  on  the  occasion.     Li  a  Court  of 
Equity,  where   there  is  only  a  single  judge,  it  would  not  be 
possible  to  avoid  it ;  but  here  it  is  so,  and  therefore  he  has  not 
thought  fit  to  take  any  part  in  fixing  the  amount  of  punishment. 
But  his  absence  is  not  to  be  supposed  inconsistent  with  anything 
I  have  already  said  upon  the  subject,  and  his  absence  has  not  been 
caused  by  anything  that  has  happened.      Having  said  so  much, 
we  proceed  to  consider  what  should  be  the  sentence  in  this  case. 
And  first,  as  to  Mr.   Skipworth,  I  cannot  see  anything  in  his 
favour.     He  has  deliberately  come  forward,  as  he  avows,  to  in- 
fluence the  trial  of  the  case ;  he  declares  the  claimant  to  be  inno- 
cent, and  tries  to  persuade  the  public  that  he  is  so.     Up  to  last 
Monday  week  he  might  have  supposed  he  was  doing  nothing 
wrong,  but  on  that  day  he  was  present  in  court  and  heard  Mr. 
Onslow  and  Mr.  Whalley  declared  guilty  of  contempt.     Having 
heard  that  judgment,  he  went  down  to  Brighton  and  held  a  public 
meeting,  at  which  he  denounced  the  Lord  Chief  Justice,   and 
spoke  in  terms  not  very  complimentary  to  the  rest  of  the  court. 
¥oT  such  an  aggravated  offience  we  must  impose  a  sentence  of 
fine  and  also  of  imprisonment,  and  the  first  question  is  as  to  the 
amount  of  the  fine,  which  must  not  be  excessive,  but  still  must  be 
sufficient  to  be  deterrent,  and  within  those  limits  the  amount 
is  within  our  discretion.     Upon  the  whole,  we  think  that  the 
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amount  oaght  to  be  3002.  To  that  we  mast  add  a  term  of  impri- 
sonment^ and  that  also  must  be  sufficient  to  prevent  the  mis- 
chief of  interference  with  the  trial  which  is  to  be  held  in  April 
next.  We  think^  therefore^  that  the  term  of  imprisonment  must 
be  three  months.  Then^  as  to  the  other  defendant  on  the  indict- 
ment :  no  doubt  he  has  attempted  to  influence  the  course  of  justice^ 
and,  therefore,  has  been  guilty  of  a  contempt,  but  there  ai-e  diffe- 
rences and  mitigating  circumstances  in  his  case.  One  great 
difference  is  this,  that  he  is  a  party  in  the  case,  to  whom  some 
latitude  must  be  allowed ;  and,  although  we  think  he  has  gone 
beyond  that  limit,  still  it  is  a  consideration  to  be  borne  in  mind. 
Again,  it  is  to  be  considered  that  he  was  assailed  by  attacks  in 
the  press  calculated  to  prejudice  his  trial,  and  if  he  had  confined 
himself  to  answering  those  attacks,  though  he  might  still  have 
been  guilty  of  a  contempt,  it  would  have  been  one  of  which  this 
court  might  have  been  reluctant  to  take  notice.  Tliere  is  another 
consideration  to  which  he  has  very  justly  adverted,  that  we  must 
take  care  in  passing  sentence  upon  him  not  to  do  anything  that 
might  prejudice  him  in  his  defence.  Still,  these  proceedings  must 
be  stopped,  though  we  do  not  desire  to  do  anything  that  might 
prejudice  him  in  his  defence.  If  we  were  to  impose  a  fine  or 
inflict  imprisonment  it  might  have  that  effect,  but  it  is  necessary 
that  these  proceedings  should  be  stopped.  Taking  these  things 
into  consideration,  we  are  of  opinion  that  the  proper  course  would 
be  that  he  should  give  security,  himself  for  5001.  and  another  for 
500Z.,  that  he  will  be  of  good  behaviour  and  not  be  guilty  of  any 
contempt  of  court  for  the  period  of  three  months  ;  otherwise  he 
must  be  imprisoned  until  then. 

Mkllor,  J. — I  entirely  concur  in  what  my  brother  Blackburn 
has  expressed  upon  the  matter.  I  entertain  no  doubt  whatever 
of  the  character  of  the  contempt,  or  that  it  is  one  which  it  is  our 
duty  to  repress  :  and  I  agree  with  the  reasons  he  has  given,  and 
also  in  the  distinction  he  has  drawn  between  the  cases  of  the  two 
persons  now  charged  before  us. 

Lush,  J. — I  am  of  the  same  opinion,  and  have  nothing  to  add 
to  the  observations  of  my  brother  Blackburn. 

QuAiN,  J. — I  also  entirely  agree  with  my  brother  Blackburn. 

Blackburn,  J. — Then,  that  being  the  judgment  of  the  court,  I 
must  proceed  to  pass  sentence  accordinpfly.  Mr.  Skipworth,  the 
sentence  of  the  court  upon  you  is  that  for  this  your  contempt  you 
be  flned  500Z.,  and  be  imprisoned  in  Holloway  Gaol  for  three 
months,  and  until  the  fine  be  paid ;  and  for  you,  Tichbome, 
Castro,  Orton,  or  whatever  be  your  name,  the  sentence  of  the 
court  upon  you  is  that  you  find  security  and  surety  for  500Z. 
to  be  of  good  behaviour  for  three  months,  or  else  that  you  stand 
committed  for  three  months. 

RawkmSy  Q.  C.  and  Bowen,  for  the  prosecution. 

The  defendants  conducted  their  own  cases. 
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COURT  OF  PROBATE. 

January  21  and  28,  1873. 

(Before  Sir  J.  Hannen.) 

In  the  Goods  of  Jbmina  Stevens,  (a) 

Ad/ministration — Deceased  wife  a  felon  conmct — Legacy  accruing 
after  her  death — Notice  to  Qaeen^a  Proctor. 

A  married  womcm  was  cowvicted  of  felony  and  transported  to 
Australia  for  seven  years,  where  she  was  lost  sight  of  and  nothing 
had  been  heard  of  her  since  1843.  In  1860  a  legacy  to  which 
she  was  entitled  wnder  a  will  made  m  1827  beca/me  payable,  a/nd 
the  husband  now  moved  for  a  grant  of  administration. 

Held,  that  the  grant  could  not  be  made  u/ntil  a  notice  had  been  given 
to  the  Queen's  Proctor. 

JAMES  STRATTON,  late  of  Holme  Hall,  in  the  county  of 
Norfolk,  a  bachelor  deceased,  died  9th  of  September,  1827, 
leaving  a  will  duly  executed,  which  was  proved  in  the  court  at 
NorfoU:  in  the  same  year.  By  it  the  testator  devised  a  small 
copyhold  estate  at  Little  Transham,  in  the  county  of  Norfolk,  to 
his  brother  John  Stratton  for  life,  with  remainder  to  another 
brother  for  life,  and  after  his  death  to  Mary  Chapman,  wife  of 
William  Chapman,  or  her  heirs  absolutely,  subject  to  the  payment 
of  lOOZ.  to  Jemima  Stevens,  of  Durham  Market,  in  the  county  of 
Norfolk.  Robert  Stratton  was  the  survivor  of  the  three  persons 
named,  and  died  in  1869.  Jemima  Stevens,  whose  legacy  then 
became  payable,  was  convicted  of  felony,  and  in  June,  1833,  she 
was  transported  to  Tasmania  for  the  term  of  seven  years.  In 
1843,  she  received  a  certificate  of  freedom,  and  no  further 
intelligence  had  since  been  received  of  her. 

0.  A.  Middleton  now  moved  for  a  grant  of  administration  to 
the  estate  and  effects  of  his  wife,  save  and  except  any  separate 
property  to  which  she  might  have  become  entitled,  or  which  she 
might  have  acquired  during  her  sentence.  The  death  of  the  wife 
may  be  presumed,  and  the  legacy  being  the  property  of  the 
husband,  a  chose .  in  action  though  not  reduced  into  possession, 
the  Crown  can  have  no  claim  to  it.  The  wife  had  no  separate 
estate,  otherwise  the  Crown  would  have  confiscated  it.     if  the 

(ja)  Reported  by  W.  Lbtobstiib,  Esq.,  Bairister-at-lAw. 
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husband  had  been  convicted  and  not  the  wife,  then  the  Crown  -By  Ji 

would  have  been  entitled.     There  is  no  authority  precisdj  in  ^"™"' 

point;   but  for  the  converse  case  of  a  wife  acquiring  separate  isjs, 

estate  during  the   conviction  of  her  husband,  see   Uoombs  v.  

Queen's  Proctor  (2  Bob.  547),  and  Be  Harrington's  Trusts  (29  ^^^"55^^-^" 
Beav.  24). 

Ov/r.  adv.  vuU. 

Jan,  28. — Sir  J.  Hannen.— I  have  considered  the  case,  and  I 
have  come  to  the  conclusion  that  you  must  give  notice  to  the 
Queen's  Proctor  before  any  grant  can  go.  If  he  declines  to 
interfere  on  behalf  of  the  Crown,  then  you  may  take  a  grant  as 
prayed. 

Solicitors,  Whites,  Benanrd,  and  Oo. 


COURT  OP  QUEEN'S  BENCH. 
Jam,uary  22  amd  25,  1873. 

Hetmann  v.  The  Queen. 

Inddctment — Pleading — Defective  averment  cured  by  verdict — Oon- 
spiracy  to  remove  goods  in  contemplation  of  bankruptcy — Error 
—Debtors'  Act  1869  (32  ^  33  Vict.  c.  62),  s.  11. 

Sect.  11  of  the  Debtors  Act  1869  (32  Sj-  33  Vict.  c.  62)  enads  that 
any  person  adjudged  bcmJervpt  shall  be  deemed  guilty  of  a  misde- 
meanor if  within  fowr  months  next  before  the  presentation  of  a 
ba/nkrwptcy  petition  against  him,  he  fraudulently  removes  any 
part  of  his  property ,  of  the  value  of  lOZ.  or  upwa/rds, 

H.  was  tried  on  an  indictment  charging  that  he  and  others  '^  tm- 
la/ufully  and  wickedly  did  conspire,  combi/ne,  confederate  and 
agree  together  contrary  to  the  provisions  of  the  Debtors  Act, 
1869,  and  within  fofwr  months  next  before  the  presentation  of 
a  bankruptcy  petition  a>gcdnst  the  said  H.,  fraudulently  to  re- 
m>ove  part  of  the  property  of  the  said  H.  to  the  value  of  lOZ.  and 
upwards,  that  is  to  say,  divers,  ^c,  he  the  said  a.  then  and 
there  being  a  trader  and  liable  to  become  bankrupt ;"  a/nd  having 
pleaded  not  guilty,  was  convicted  and  sentenced. 

Error  ha/wng  been  brought  on  the  ground  thai  the  indictment  con» 
tained  no  allegation  that  H.  ever  was  adjudged  bankrupt. 
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Held,  first,  that  the  offence  of  conspiracy  was  complete  as  soon  a.s 
an  agreement  had  been  entered  into  to  remove  the  goods  in  con^ 
templation  of  am,  adjudication  of  banh'uptcy,  even  though  no  such 
adjudication  ever  took  place  ;  secondly ,  that  after  verdict  it  must 
he  taken  to  have  been  proved  that  the  agreement  was  entered  into 
in  contemplation  of  an  adjiidi^cation,  though  this  wa^s  not  averred 
in  the  indictment,  such  defect  beivg  cured  hythe  verdict;  thirdly, 
that  as  to  aider  by  verdict  at  common  law  there  is  no  distinction 
between  criminal  a/nd  civil  pleadings. 

}?BB.OB  upon  a  judgment  on  an  indictment^  tried  at  the  Central 
^  Criminal  Court,  for  conspiracy,  containing  several  counts^ 
of  which  only  the  first,  second,  and  fourth  are  material. 

The  first  count  of  the  indictment  charged  that  Moritz  Heymann 
and  others,  named  in  the  indictment,  on  the  2nd  of  January,  1871, 
unlawfully  and  wickedly  did  conspire,  combine,  confederate,  and 
agree  together,  contrary  to  the  provisions  of  the  Debtors  Act, 
1869,  and  within  four  months  next  before*  the  presentation  of  a 
bankruptcy  petition  against  him,  the  said  .Moritz  Heymann, 
fraudulently  to  remove  part  of  the  property  of  him,  the  said 
Moritz  Heymann,  to  the  value  of  1 01.  and  upwards,  that  is  to  say, 
divers  large  quantities  of  lace  and  embroidered  goods,  table 
cloths,  napkins,  curtains,  petticoats,  dresses,  handkerchiefs, 
neckerchiefs,  shawls,  and  shirt  fronts,  he,  the  said  Moritz  Hey- 
mann, then  and  there  being  a  trader  and  liable  to  become  a 
bankrupt,  against  the  peace  of  our  Lady  the  Queen. 

The  second  count  of  the  indictment  charged  that  Moritz 
Heymann  and  the  said  other  persons  conspired  together  that  the 
said  Moritz  Heymann  should,  within  four  months  next  before  the 
presentation  of  a  bankruptcy  petition  against  him,  and  contrary 
to  the  provisions  of  the  Debtors  Act,  1869,  unlawfully  and  with 
intent  to  defraud,  conceal  part  of  his  property,  to  the  value  of 
lOZ.  and  upwards,  that  is  to  say,  lace  and  embroidery,  table  cloths, 
napkins,  curtains,  dresses,  petticoats,  handkerchiefs,  neckerchiefs, 
shawls,  and  shirt  fronts,  to  the  value  of  9001. 

The  fourth  count  of  the  indictment  charged  that  Moritz 
Heymann  and  the  said  other  persons  conspired  together  that  he, 
the  said  Moritz  Heymann,  should,  contrary  to  the  provisions  of 
the  Debtors  Act,  1869,  unlawfully  and  fraudulently  dispose  of, 
otherwise  than  in  the  ordinary  way  of  his  trade,  certain  of  his 
property,  to  wit,  divers  large  quantities  of  curtains  and  em- 
broidered goods,  table  cloths,  napkins,  400  pieces  of  embroidery, 
sixteen  dresses,  eighty-six  handkerchiefs,  sixteen  dozen  necker- 
chiefs, thirty  shawls,  large  quantities  of  shirt  fronts,  and  other 
goods  which  he,  the  said  Moritz  Heymann,  had  before  then  ob- 
tained on  credit,  and  had  not  paid  for. 

Heymann  pleaded  not  guilty.  He  was  convicted  on  the  first, 
second,  and  fourth  counts  of  the  indictment,  and  was  sentenced 
on  each  count  to  be  imprisoned  for  eighteen  calendar  months. 

The  grounds  of  error  assigned  were  that  the  indictment  was 
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not  sufficient  in  law ;  that  the  object  of  the  conspiracies  charged     Hbtkann 
in  the  above-mentioned  three  counts  of  the  indictment  was  to   t™2|ot«^ 

commit  offences  under  sect.  11  of  32  &  38  Vict.  c.  62,  sub-sects.        

4,  5,  and  15,  which  section  is  limited  to  persons  who  h&ve  been        1878. 
adjudged  bankrupt,  whereas  in  none  of  these   counts  was    it  n^fS^^^M 
alleged  that  the  defendant  had  been  adjudged  bankrupt;  that       i869—    ' 
there  was  no  allegation  that  any  creditor  of  the  defendant  entitled  Indictment^ 
to  petition  had  presented  a  petition  against  him  to  the  Court  of   ^^^P^^'^* 
Bankruptcy;  that  there  was  no  allegation  that  defendant  and  the 
other  persons  knew  at  the  dates  of  the  alleged  conspiracies  that 
the  defendant  was  a  person  to  whom  sect.  11  of  the  Debtors'  Act 
applied. 

Sect.  11  of  32  &  33  Yict.  c.  62,  enacts  that:  ''Any  person 
adjudged  bankrupt,  and  any  person  whose  affairs  are  liqui- 
dated by  arrangement  in  pursuance  of  the  Bankruptcy  Act, 
1869,  shall  in  each  of  the  cases  following  be  deemed  guilty  of 
a  misdemeanor,  and  on  conviction  thereoi  shall  be  liable  to  be 
imprisoned  for  any  time  not  exceeding  two  years,  with  or  without 
hard  labour ;  that  is  to  say  ....  if  after  the  presentation  of  a 
bankruptcy  petition  against  him  or  the  commencement  of  the 
liquidation,  or  within  four  months  next  before  such  presentation 
or  commencement,  he  conceals  any  part  of  his  property  to  the 
value  of  ten  pounds  or  upwards,  unless  the  jury  is  satisfied  that 
he  had  no  intent  to  defraud  :  if  after  the  presentation  of  a  bank- 
ruptcy petition  against  him,  or  the  commencement  of  the  liquida- 
tion, or  within  four  months  next  before  such  presentation  or 
commencement,  he  fraudulently  removes  any  part  of  his  property 
of  the  value  of  ten  pounds  or  upwards :  if  within  four  months 
next  before  the  presentation  of  a  bankruptcy  petition  against 
him,  or  the  commencement  of  the  liquidation,  he,  being  a  trader, 
pawns,  pledges,  or  disposes  of  otherwise  than  in  the  ordinary 
way  of  his  trade,  any  property  which  he  has  obtained  on  credit, 
ana  has  not  paid  for,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud.^'  Sect.  19  of  the  same  Act  provides  that :  ''In 
an  indictment  for  an  offence  under  this  Act,  it  shall  be  sufficient 
to  set  forth  the  substance  of  the  offence  charged  in  the  words  of 
this  Act  specifying  the  offence,  or  as  near  thereto  as  circum- 
stances admit,  without  alleging  or  setting  forth  any  debt,  act  of 
bankruptcy,  trading  adjudication,  or  any  proceedings  or  in  order, 
warrant,  or  document  of  any  court  acting  under  the  Bankruptcy 
Act  1869.'' 

Beahy,  for  the  plaintiff  in  error. — The  counts  upon  which  the 
defendant  was  convicted  do  not  disclose  an  indictable  offence. 
Sect.  19  of  the  Debtors  Act  1869  does  not  apply  to  this  case,  as 
the  indictment  here  is  an  indictment  at  common  law  for  a  con- 
spiracy to  commit  offences  under  that  Act,  not  an  indictment 
for  any  offence  under  that  Act.  The  facts,  therefore,  must  be 
alleged  with  all  the  particularity  required  to  constitute  the  offence 
charged  in  the  indictment.  Now  there  is  no  allegation  that  any 
banlmiptcy  petition  was  ever  presented  against  the  defendant,  or 

VOL.  xn.  c  c 
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HsncAim     that  any  adjadication  eyer  took  place.     In  Bex.  y.  Jones  (4  B.  & 
onmw    ^^'  ^^^^  *^®  indictment,  after  stating  that  a  commission  of  bank- 
/*""'''  ruptcy  had  issued  against  the  defendant  by  virtue  of  which  the 
1878.       commissioners  adjudged  him  to  be  a  bankrupt,  charged  that  he 
— 7        and  other  defendants  conspired  to  conceal  a  part  of  his  personal 
1869—    *  estate.     After  yerdict  this  indictment  was  held  defective  for  not 
Indictment--  showing  that  the  defendant  had  actually  become  a  bankrupt. 
Con^raof.    «  jjj  ^qq^  ^ot  state  enough,''  said  Parke,  B.,  ''  to  show  that  the 
defendant  conspired  to  do  any  unlawful  act:  it  ought  to  have 
alleged  not  merely  the  issuing  of  a  commission  of  bankruptcy,  but 
that  there  had  been  a  trading  by  Jones,   and  a  petitioning 
creditor's  debt,  and  that  he  became  bankrupt.^'     ^^  The  indict- 
ment," said  Taunton^  J.,  ''ought  to  contain  averments  of  all 
matters  necessary  to  constitute  the  offence;  it  is  not  sufficient 
merely  to  allege  matter  which  makes  it  probable  that  an  offence 
has  been  committed.     It  was  not  enough  to  show  in  this  case  that 
a  commision  issued,  or  that  the  commissioners  adjudged  the  party 
to  be  a  bankrupt.     He  must  actually  have  become  bankrupt." 
In  Rex.  v.  Mason  (2  T.  B.  581)  it  was  held  that  an  indictment 
charging  the  defendant  with  ol3taining  money  by  false  pretences 
was  insufficient,  if  it  did  not  show  what  the  false  pretences  were  ; 
and  that  if  the  defendant  were  convicted  on  it  the  court  would 
reverse  the  judgment  upon  a  writ  of  error.     In  Reg.  v.  Peck 
(9  A.  &  El.  686)  it  was  held  that  a  count  for  conspiring  to 
deceive  and  defraud  divers  of  Her  Majesty's  subjects  who  should 
bargain  with  defendants  for  the  sale  of  goods,  of  great  quanti- 
ties of  such  goods  without  making  payment,  remuneration  or 
satisfaction  for  the  same,  with  intent  to  obtain  profit  and  emolu- 
ment to  defendants,  was  bad,  as  not  showing  that  the  conspiracy 
was  for  a  purpose  necessarily  criminal ;  also  that  a  count  charging 
that  defendants,  being  indebted  to  divers  persons,  conspired  to 
defraud  them  of  the  payment  of  such  debts,  and  in  pursuance  of 
such  conspiracy  executed  a  false  and  fraudulent  deed  of  bargain 
and  sale,  and  assignment  of  certain  goods  from  two  of  themselves 
to  a  third,  with  intent  thereby  to  obtain  emolument  to  themselves,  * 
was  bad  for  omitting  to  show  in  what  respect  the  deed  was  false 
and  fraudulent.     [Mellob,  J. — ^These  cases  have  been  virtually 
overruled  by  later  ones.]     The  case  of  Sysderf  v.  The  Queen 
(11  Q.  B.  246),  in  which  the  court  held  good,  on  writ  of  error, 
an  indictment  charging  that  the  defendants  ''  unlawfully,  fraudu- 
lently, and  deceitfully  did  conspire,  combine,  confederate,  and 
agree  together  to  cheat  and  defraud "  the  prosecutor  "  of  his 
goods  and  chattels,"  certainly  seems  inconsistent  with  Reg.  v. 
Peck  {ubi  sup.).     [Blacebubk,  J.,  referred  to  Nash  v.  The  Queen 
(4  B.  &  S.  935),  where  an  indictment  under  the  Bankruptcy  Act, 
1861,  s.  221,  alleged  that  the  defendant,  having  been  adjudged 
bankrupt  by  the  Court  of  Bankruptcy  for  the  London  district, 
being  then  the  court  duly  authorised  and  competent  to  adjudicate 
as  aforesaid  upon  his  examination  in  the  said  court,  with  intent  to 
defraud  and  defeat  the  rights  of  his  creditors,  did  not  fully  and 
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tmly  discover  to  the  best  of  Us  knowledge  and  belief  all  bis     Hrkann 
property,  to  wit,  aH  his  personal  property  in  money  and  in  goods,   ^^  Qamaa 

and  did  not,  as  to  part  of  his  property  (not  being  part  fully  and        

bond  fide  before  sold  or  disposed  of  in  the  way  of  his  trade  or  1878. 
business,  and  not  laid  out  in  the  ordinary  expense  of  his  family),  j)^^^j^^ 
fully  and  truly  discover  to  the  best  of  his  knowledge  and  belief  as  1869—  * 
aforesaid^  how,  and  to  whom,  and  for  what  consideration,  and  Indictment^ 
when  he  had  disposed  of,  assigned,  or  transferred  such  part  ^<'''V*««y» 
thereof,  to  wit,  &c. ;  and  it  was  held  on  error  that,  supposing  the 
indictment  bad  for  want  of  certainty,  the  objection  was  cured  by 
7  0^0.  4,  c.  64,  s.  21,  as  the  offence  was  sufficiently  described  in 
the  words  of  the  statute.]  Sect.  21  of  7  Geo.  4,  c.  64,  applies 
only  to  offences  created  by  statute,  not  to  such  an  offence  as  the 
plaintiff  has  been  found  guilty  of.  It  enacts  that  ''where  the 
offence  charged  has  been  created  by  any  statute,  or  subjected  to 
a  greater  degree  of  punishment,  or  excluded  from  the  benefit  of 
clergy  by  any  statute,  the  indictment  or  information  shall,  after 
verdict,  be  held  sufficient  to  warrant  the  punishment  prescribed 
by  the  statute  if  it  describe  the  offence  in  the  words  of  the 
statute.'^  The  indictment  in  the  present  case,  being  at  common 
law,  is  bad  for  not  stating  all  the  ingredients  of  the  offence,  and, 
amongst  others,  that  a  petition  had  been  presented  against  the 
plaintiff  in  error,  and  that  he  had  been  adjudged  a  bankrupt. 
[Blackburn,  J. — ^To  complete  the  offence  that  would  be  neces- 
sary ;  but  the  offence  of  conspiracy  may  be  complete,  though  the 
crime  contemplated  is  never  committed.  Why  should  it  not  be 
a  conspiracy  to  conspire  to  remove  goods  within  four  months  of  a 
contemplated  bankruptcy  by  the  owner  7]  That  may  be  so ;  but 
in  the  present  case  the  indictment  contains  no  allegation  that  the 
parties  conspired  in  contemplation  of  bankruptcy.  [Blackburn,  J. 
— ^In  Com.  Dig.  Pleader,  C^  87,  we  find  that  "  if  a  declaration 
omits  that  wmch  was  necessary  to  be  proved,  otherwise  the 
plaintiff  could  not  recover,  this  shall  be  aided  by  a  verdict  for  the 
plaintiff.'*  So  1  Wms.  Saund.  260  n.  1 :  "  Where  there  is  any 
defect,  imperfection,  or  omission  in  any  pleading,  whether  in  sub- 
stance or  form,  which  would  have  been  a  fatal  objection  upon 
demurrer,  yet  if  the  issue  joined  be  such  as  necessarily  required 
on  the  trial  proof  of  the  facts  so  defectively  or  imperfectly  stated 
or  omitted,  and  without  which  it  is  not  to  be  presumed  that 
either  the  judge  would  direct  the  jury  to  give,  or  the  jury  would 
have  given,  the  verdict,  such  defect,  imperfection,  or  omission  is 
cured  by  the  verdict  by  the  common  law.'*]  All  this  is  said  only 
of  the  pleadings  in  civil  actions.  [Blackburn,  J.*— I  know  of  no 
distinction  in  this  respect  between  civil  and  criminal  pleadings. 
Is  there  any  authority  for  making  a  distinction  ?]  In  1  Chitty's 
Crim.  Law,  p.  172,  we  read :  ''It  is  further  laid  down  that  an 
indictment  ought  to  be  certain  to  every  intent,  and  without  any 
intendment  to  the  contrary ;  and  that  it  ought  to  have  the  same 
certainty  as  a  declaration :  for  all  the  rules  that  apply  to  civil 
pleadings  are  applicable  to  criminal  accusations.   The  last  observa- 

c  c  2 
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HEnuNM     tion^  indeed^  does  not  sufficiently  express  the  degp:*ee  of  precision 
Tm  ormw    ^©q^i^®^  f    ^^^  tcchnioal  objections  have  been  more  frequently 
^"""'   admitted  to  prevail  in  criminal  than  in  civil  proceedings,  and  it 
1878.       was  expressly  laid  down  by  Lord  Mansfield  (1  Leach  134)  that  a 
"—        greater  strictness  is  required  in  the  former  than  is  necessary  in 
/ses— ^  the  latter ;  and  in  the  first  a  defendant  is  allowed  to  take  advan- 
IruUctment—  tage  of  mere  formal    exceptions/^      Archbold^s   Pleading  and 
Contpiracjf.    Evidence  in  Criminal  Cases,  p.  58    (17th  edit.),  was  also   re- 
ferred to. 

Bromby,  in  support  of  the  conviction,  was  told  that  the  court 
would  consider  before  the  25th  instant  whether  it  would  be 
necessary  to  hear  him. 

Janua/ry  25.— Blackbubn,  J.— This  was  a  writ  of  error  argued 
before  the  Lord  Chief  Justice,  my  brothers  Mellor,  Quain,  and 
myself  on  the  last  Crown  paper  day.  We  intimated  at  the  con- 
clusion of  the  argument  for  the  plaintiff  in  error  that  we  should 
say  to-day  whether  we  thought  it  necessary  to  hear  any  argu- 
ments in  support  of  the  conviction;  and  we  have  come  to  the 
conclusion  that  it  is  not  necessary  to  do  so.  The  iudictment  was 
for  conspiracy,  and  it  is  not  necessary  to  cite  any  authority  to 
show  that  the  offence  of  conspiracy  is  complete  as  soon  as  there  is 
an  agreement  to  do  a  thing  which  would  be,  if  done,  though  not 
a  crime,  such  a  matter  as  would  bring  the  agreement  to  do  it 
within  the  definition  of  conspiracy.  Here  the  prisoner  has  been 
convicted  upon  an  indictment  on  several  counts,  but  all  the 
objections  raised  apply  to  the  first  count,  and  the  reason  for  our 
decision  as  to  that  count  will  apply  to  our  judgment  upon  the 
other  two.  The  first  count  charges  that  Moritz  Heymann  and 
the  other  persons  mentioned  in  it,  on  the  2nd  of  January,  1872, 
'^unlawfully  and  wickedly  did  conspire,  combine,  confederate, 
and  agree  together,  contrary  to  the  provisions  of  the  Debtors' 
Act,  1869,  and  within  four  months  next  before  the  presentation 
of  a  bankruptcy  petition  against  the  said  Moritz  Heymann,  frau- 
dulently to  remove  part  of  the  property  of  the  said  Moritz  Hey- 
mann to  the  value  of  lOZ.  and  upwards,  that  is  to  say,  divers  large 
quantities  of  lace  and  embroidered  goods,  &c.,  he  the  said  Moritz 
Heymann  then  and  there  being  a  trader,  and  liable  to  become  bank- 
rupt, against  the  peace  of  our  Lady  the  Queen.''  On  this  there  is  a 
plea  of  not  guilty  and  a  verdict  oi  gpiilty.  Sect.  1 1  of  the  Debtors' 
Act,  1869  (32  &  33  Vict.  c.  62),  enacts  that  ''  any  person  adjudged 
bankrupt,  and  any  person  whose  affidrs  are  liquidated  by  arrange- 
ment in  pursuance  of  the  Bankruptcy  Act,  1869,  shall  in  each 

of  the  cases  following  be  deemed  g^ty  of  a  misdemeanor 

K  after  the  presentation  of  a  bankruptcy  petition  against  him,  or 
the  commencement  of  the  liquidation,  or  within  four  months  next 
before  such  presentation  or  commencement,  he  conceals  any  part 
of  his  property  to  the  value  of  lOZ.  or  upwards,  unless  the  jury  is 
satisfied  that  he  had  no  intent  to  defraud ;  if  after  the  presenta- 
tion of  a  bankruptcy  petition  against  him,  or  the  commencement 
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of  the  liqaidatioiij  or  within  four  months  next  before  such  pre-     HimcjjrN 
sentation  or  commencement^  he  fraudulently  removes  any  part  of         g 
his  property  of  the  value  of  lOZ.  or  upwards^  &o/'    It  is  quite     ^0°""^' 
dear  that  if  an  agreement  were  come  to^  or  a  conspiracy  entered       1878. 
into  such  as  alleged  in  the  first  count  of  the  indictment^  with  a  .^  — r. 
view  to  a  prospective  and  contemplated  bankruptcy^  the  o£fence      igeS^  ^'* 
of  conspiracy  would  be  at  once  complete^  whether  an  adjudication  /mficemen^— 
of  bankruptcy  did  or  did  not  follow.    The  objection  here  taken   .Cbnyiroy. 
on  behalf  of  the  plaintiff  in  error  is^  that  the  count  does  not  sav 
that  the  agreement  or  conspiracy  was  in  contemplation  of^  or  wiiJa 
a  view  to^  an  adjudication ;  and  if  we  were  determining  such  a 
question  on  demurrer^  I  am  not  prepared  to  say  that  that  might 
not  be  a  good  objection.     But  there  is  a  general  rule  as  to  plead- 
ing at  common  law — and  I  think  it  right  to  say  that  there  is  no 
distinction^  where  questions  of  this  sort  arise^  between  the  plead- 
ings in  civil  and  criminal  proceedings — that  where  an  averment 
which  is  necessary  to  support  a  particular  part  of  the  pleading 
has  been  imperfectly  stated^  and  a  verdict  on  an  issue  involving 
that  averment  is  founds  and  it  appears  to  the  court  after  verdict 
that  unless  this  averment  were  true  the  verdict  could  not  be  sus- 
tained^ in  such  a  case  the  verdict  cures  the  defective  averment^ 
which  might  have  been  bad  on  demurrer.     The  authorities  upon 
this  subject  are  all  stated  in  1  Wms.  Saund.  260^  n.  1  (last  edit.). 
If  the  confederacy  in  the  present  case  were  entered  into  in  con- 
templation or  expectation   of  a  future  bankruptcy,  there  is  no 
doubt  that  the  offence  of  conspiracy  was  committed.     The  count 
avers  that  the  plaintiff  in  error  and  the  others  mentioned  in  it 
unlawfully  and  wickedly  conspired,  combined,  &c.,  contrary  to 
the  provisions  of  the  Debtors^  Act,  1869,  and  within  four  months 
next  before  the  presentation  of  a  bankruptcy  petition  against  him, 
fraudulently  to  remove  part  of  his  property ;  but  it  does  not  state 
expressly  that  this  was  done  in  contemplation  of  a  bankruptcy 

Eetition,  but  only  that  it  was  done  within  four  months  next 
efore  the  presentation  of  such  a  petition.  We  think  that  the 
verdict  of  the  jury  upon  the  issue  of  not  guilty  could  not  have 
been  arrived  at  unless  it  were  proved  that  the  fraudulent  removal 
of  the  goods  was  in  contemplation  or  expectation  of  an  adjudica- 
tion in  bankruptcy ;  and  if  the  confederacy  was  entered  into  in 
contemplation  of  an  adjudication,  the  offence  of  conspiracy  was  at 
once  complete  as  soon  as  the  parties  had  agreed,  whether,  in  fact, 
any  adjudication  followed  or  not.  The  objections,  therefore, 
taken  on  behalf  of  the  plaintiff  in  error,  fail,  and  our  judgment  will, 
therefore,  be  for  the  Crown. 

Jvdgment  affirmed. 
Attorney  for  prosecution,  A.  0.  Ditton. 
Attorney  for  plaintiff  in  error,  Jff.  Sydney. 


390  CBIMINAL  LAW  CASSS. 


NORFOLK  CIRCUIT. 

NoBTHAVFTON  Sfbikg  Assizbb^  1873. 
(Before  Mabtin^  B.) 
Rsa.  V,  WATBB8.(a) 

SreaJdng  prison — Arrest  without  wa/rrcmt — Bemcmd  dismissal, 

W.  was  given  into  custody  without  a  wa/rra/nt  on  a  charge  offeUnvy. 
He  was  conveyed  before  a  magistrate,  who  remanded  him  in 
custody  witlumt  any  evidence  on  oath.  W,  was  removed  to  a 
loch-up  from  which  he  escaped.  The  charge  of  felony  made 
against  aim  was  dismissed  by  the  magistrates. 

Held  (per  Martin,  B.J,  that  the  dismissal  by  the  m^istrates  was 
not  equivalent  to  an  a/^quittal  by  a  jury,  that  the  defendant  was 
legally  in  cttstody,  although  no  evidence  was  taken  upon  oath  to 
justify  his  rema/nd,  and  that  these  facts  were  no  defence  to  the 
indictment  for  breaking  prison. 

r'pHE  prisoner  was  indicted  for  breaking  out  from  the  lock-up 
A     at  Wellingborough,  being  then  in  lawful  custody  for  felony. 

Monckton  for  the  prosecution. 

Qraham  for  the  prisoner. 

It  appeared  that  the  prisoner  and  another  man  had  been  given 
into  the  custody  of  a  police  officer,  without  warrant,  on  a  charge  of 
stealing  a  watch  from  the  person.  They  wore  taken  before  a 
magistrate.  No  evidence  was  taken  upon  oath,  but  the  prisoner 
was  remanded  for  three  days.  The  prisoner  broke  out  of  the 
lock-up  and  returned  to  his  home.  He  appeared  before  the 
justices  on  the  day  to  which  the  hearing  of  the  charge  had  been 
adjourned,  and  on  the  investigation  of  the  case  it  was  dismissed 
by  the  justices,  who  stated  that  in  their  opinion  it  was  a  lark,  and 
no  jury  would  convict.     The  above  facts  having  been  proved, 

Qraham,  for  the  prisoner,  submitted  there  was  no  case,  as  the 
prisoner  was  not  lawfully  in  custody,  since  the  magistrate  had  no 
power  to  remand  him  and  detain  him  in  custody  without  evidence 
on  oath. 

Maetin,  B. — On  referring  to  Jervis's  Act  (11  &  12  Vict.  c.  42, 
s.  21),  held  that  the  justices  had  such  power. 

Qraham  contendea,  secondly,  that  the  charge  having  been  dis- 
missed by  the  justices,  the  prisoner  could  not  be  convicted  of 

(a)  Reported  by  J.  W.  Ooofbb,  Esq.,  Barrister-at-lAw. 
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breach  of  prison,  citing  Lord  Hale,  i.  610,  611,  that  if  a  man  be        Rw». 
sabsequentl;  indicted  for  the  original  offence  and  acquitted  such     ^^J^ 

acquittal  would  be  a  suflSicient  defence  to  an  indictment  for  breach        

of  prison.  ^^^ 

Mabtik,  B.,  held  that  a  dismissal  by  magistrates  was  not  pruon  i,r€ack. 
tantamount   to  an  acquittal  upon  an  indictment.      It  simply 
amounted  to  this,  that  the  justices  did  not  think  it  advisable  to 

!)roceed  with  the  charge,  but  it  was  still  open  to  them  to  hear  a 
resh  charge  against  him. 

Verdict — Ouilty.     Sentence — Sisc  weeks'  vmprisanmefit. 


NORFOLK  CIRCUIT. 

Bedford  Sprikg  Assizes,  1873. 

(Before  Martin,  B.) 

Reg.  v.  A8PLiN.(a) 

False  entry  in  a  marria-ge  register, 

Upmi  an  indictmejit  under  24  ^  25  Vict,  c,  98,  s.  37,  for  maTdng 
a  false  entry  in  a  marriage  register,  it  is  not  necessary  that  the 
entry  should  be  made  with  intent  to  defraud,  and  it  is  no  defence 
that  the  ma/rriage  solemnised  was  null  a/nd  void,  being  biga/movs. 
If  a  person  knowing  his  name  to  be  A.  signs  another  name  without 
authority,  he  is  guilty,  and  it  is  immaterial  that  he  is  a  third 
witness,  the  Marriage  Act  only  requiring  two. 

WILLIAM  JOHN  WARD  ASPLIN  was  indicted  under 
24  &  25  Vict.  c.  98,  s.  37,  for  feloniously  inserting  in  the 
register  of  marriages  authorised  and  required  to  be  kept  for  the 
parish  of  Stondon  a  certain  false  entry  relating  to  the  marriage 
of  a  man  representing  himself  to  be  James  Richardson  to  Sarah 
Ann  Kinlock  on  the  3rd  of  June,  1872. 

Qraha/m  for  the  prosecution. 

(y Motley,  Q.C.,  and  Naylor  for  the  prisoner. 

The  facts  of  the  case  were  shortly  as  follows.  A  person  by  the 
name  of  Wilcocks  was  engaged  to  be  married  to  Sarah  Ann 
Einlock^  but  he  being  a  married  man  had  assumed  the  name  of 

(a)  Reported  by  J.  W.  Ckwna,  Esq.,  BarriBter-ai-Law. 
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An.        Bicliardsoii.    The  firiends  of  Miss  Einlock,   knowing  little  or 
A^^^      nothing  of  Bichardson^    had    insisted  that  some    member    of 

'      Bicharason's  &mily  should  be  present  at  the  marriage.     Bichard- 

187a       son  made  the  acquaintance  of  tiie  prisoner  in  a  casual  manner  in 

Fabemun  '    ^  ^^'^^  ^^  ^®  Gbeat  Northern Bailwaj^  and  invitedhim as  a  guest 

a  mevHagT  ^  ^^®  wedding.    On  the  prisoner's  arrival  on  the  morning  the 

rtgisur.      marriage  was  to  be  solemnised  Bichardson  told  the  prisoner  that 

his  brother  had  failed  to  be  present^  and  asked  him  to  personate 

him.     This  the  prisoner^  after  some  reluctance^  agreed  to^  and 

after  the  ceremony  was  concluded  signed  his  name  in  the  parish 

register  of  marriages  as  "  Geo.  Bichardson^''  there  being  also  two 

other    witnesses.     Before    the   bride  and  bridegroom  left  the 

prisoner  admitted    the  deception   he   had  practised^    and    the 

marriage  was  neyer  consummated.     Bichardson  alias  Wilcocks 

was  indicted  for  bigamy  and  convicted  at  the  Old  Bailey. 

(y Medley,  Q.C.,  on  these  facts  being  proved^  submitted  that  there 
was  no  case^  as  it  had  not  been  proved  that  the  entry  was 
fraudulent^  and  that  there  was  no  entry  of  a  legal  marriage^  it 
being  bigamous ;  therefore^  it  was  not  a  false  entry  relating  to  a 
marriage  within  the  meaning  of  the  Act ;  further^  that  only  two 
witnesses  being  necessary  the  entry  by  the  prisoner  was  mere 
surplusage  and  not  material. 

Mabtin^  B.,  overruled  all  these  objections,  and  told  the  jury 
that  the  sole  question  was  whether  the  prisoner,  well  knowing  his 
name  was  Asplin,  had  signed  his  name  G-eorge  Bichardson ;  if 
so,  he  was  guilty.  He  refused  to  reserve  any  of  the  points  for 
the  Court  of  Criminal  Appeal. 

The  jury  convicted  the  prisoner,  and  he  was  sentenced  to  a 
month's  imprisonment. 


CRIMINAL  LAW  CASES.  393 


MIDLAND  OIROUrr. 

WOBOIBTIB  SpBIHG   ASSIZXS. 

Mwrch  8rd,  1878. 

(Before  Qttain^  J.) 

Beg*  v.  Elizabeth  Bakeb  akd  Leah  BAilKS.(a) 

Oonspiracy  to  murder  unborn  infant — Evidence  of  conspiracy  con» 
tinuing  after  birth  of  infani-— Proposing  to  mwrder  infant  ea?- 
pected  to  be  bom— 24  ^  25  Vict.  c.  100,  a.  4:— Effect  of  letter 
proposing  to  mwrder  written  before  birth  of  infa/nt,  but  posted  so 
as  to  arrive  at  destination  subsequent  to  birth — Effect  of  inter* 
cepted  letters. 

An  indictment  alleging  a  conspiracy  to  murder  a  living  infant  will 
not  be  supported  by  evidence  of  a  conspiracy  existing  previous  to 
the  birth  of  such  infant  unless  the  agreement  and  vrdention  con^ 
tinue  subsequently  to  the  birth, 

A  design  by  two  persons,  by  different  means,  to  WAirder  a  child  of 
which  a  woman  is  pregnant,  and  expects  soon  to  be  delivered,  is 
sufficiently  proximate  to  be  the  suijject  of  a  conspiracy, 

A,  wrote  and  put  in  the  post-office  at  H.,  at  four  o^cLock  one  after^ 
nQon,  a  letter  addressed  to  B,,  at  W,,  containing  a  suggestion  f(yr 
the  murder  of  a  child  to  which  B,  was  expecting  to  give  birth. 
The  child  was  bom  at  one  a.m.  on  the  following  morning.  The 
letter  posted  at  H,  would  have  been  in  the  ordinary  course,  and 
was  infant  delivered  at  the  house  where  B,  lodged  at  eight  o^dock 
on  the  morning  of  the  day  after  it  was  posted  at  H,  The  letter 
never  came  to  B,*s  hands,  being  intercepted  by  the  landlady  of 
the  house : 

Held,  on  these  facts,  that  the  jury  might  find  thai  the  a^t  of  A,  con^ 
tinued  wntil  the  letter  was  delivered  at  the  house  ofB,,  and  if  the 
letter  had  reached  B,,  that  A.  might  properly  ha/ve  been  conmcted 
of  soliciting  and  inking  B,  to  murder  her  child,  amd,  the  letter 
having  been  intercepted,  thai  A,  could  be  convicted  of  an  attempt 
to  solicit  and  incite  B,  to  murder  her  child. 

Indictment. 

City  of  Worcester,  and  county)  The  jurors  for  our  lady  the 
of  the  same  citv,  to  wit  )  Queen,  upon  their  oath,  present 
that  Elizabeth  Banks  and  Leah  Banks,  on  the  16th  day  of 
October,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

(a)  Boported  by  W.  H.  Clit,  Ewi«,  B«nistei>At-Law. 
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Rbq        seventy-two,  unlawfully  and  wickedly  did  conspire,  confederate , 
g  ^'  and  agree  together  a  certain  infant  female  child  of  tender  age^  to 

wit,  of  the  age  of  two  days,  the  name  whereof  is  to  the  jurors 

1873.        aforesaid  unknown,  feloniously,  wilfully,  and  of  their  malice  afore* 
^    ~:  thought  to  kill  and  murder,  against  the  form  of  the  statute  in 

^Sa^^!^  ^  such  case  made  and  provided,  and  against  the  peace  of  our  lady 

Evident,     the  Queen,  her  crown  and  dignity. 

Second  Count — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  on  the  11th  day  of  October,  in  the 
year  of  our  Lord  1872,  the  said  Elizabeth  Banks  was  delivered  of 
a  female  child,  the  name  whereof  is  to  the  jurors  aforesaid  unknown, 
which  said  child  was  then  and  still  is  Uving,  and  that  the  said 
Elizabeth  Banks,  and  the  said  Leah  Banks,  did  unlawfully  and 
wickedly  conspire,  confederate,  and  agree  together  the  said  child 
feloniously,  wilfully,  and  of  their  malice  aforethought  to  kill  and 
murder  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen,  her  crown 
and  dignity. 

Third  Count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid 
the  said  Elizabeth  Banks  was  delivered  of  a  female  child,  which 
said  child  then  was  and  still  is  alive,  and  the  name  whereof  is  to 
the  jurors  aforesaid  unknown,  and  that  before  the  said  child 
was  born,  and  whilst  the  said  Elizabeth  Banks  carried  and  was 
quick  with  the  said  child  of  which  she  was  so  delivered  as  afore- 
said, to  wit,  on  the  9th  day  of  October,  in  the  year  aforesaid,  the 
said  Elizabeth  Banks,  and  the  said  Leah  Banks,  being  evil  dis- 
posed persons,  and  wickedly,  devising  and  intending,  if  and  in 
case  the  said  child  was  born  alive,  the  life  of  the  said  child  to 
take  and  destroy,  unlawfully  and  wickedly  did  conspire,  confede- 
rate, and  agree  together  the  said  child  if  bom  alive,  feloniously, 
wilfully,  and  of  their  malice  aforethought,  to  kill  and  murder. 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present  that  afterwards,  to  wit,  on  the  10th  day  of  October,  in  the 
year  aforesaid,  and  in  pursuance  of  and  according  to  the  same 
conspiracy,  confederation,  and  agreement,  the  said  Leah  Banks 
did  write  and  post  at  a  certain  post  office  a  letter  to  the  said 
Elizabeth  Banks,  with  intent  the  same  should  be  delivered  to  and 
read  by  the  said  Elizabeth  Banks,  and  in  and  by  the  said  letter 
did  incite,  encour£ige,  and  propose  to  the  said  Elizabeth  Banks 
the  life  of  the  said  child  to  take  and  destroy.  And  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  further  present  that  after 
and  in  pursuance  of  and  according  to  the  said  conspiracy,  con- 
federacy, and  agreement,  to  wit,  on  the  13  th  day  of  October,  in 
the  year  aforesaid,  the  said  Elizabeth  Banks  did  write  a  letter  to 
the  said  Leah  Banks,  and  did  deliver  the  said  letter  to  one  Jane 
Mables,  with  intent  the  said  Jane  Mables  should  post  the  same, 
and  that  the  same  should  be  delivered  to  and  read  by  the  said 
Leah  Banks,  and  in  and  by  the  said  letter  did  solicit  and  propose 
to  the  said  Leah  Banks  to  aid  and  assist  her,  the  said  Elizabeth 
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Banks  the  life  of  the  said  child  to  take  and  destroy^  against  the        Rbg. 
peace  of  our  lady  the  Queen^  her  crown  and  dignity.  _  "• 

Fowrih  Oount. — And  the  jurors  aforesaid^  upon  their  oath  afore-        ' 

said^  do  further  present  that  on  the  11th  day  of  October  in  the        187& 
year  of  our  Lord  1872  the  said  Leah  Banks  unlawfully  and  q^^~   ^ 
wickedly  did  solicit^  encourage^  persuade^  and  endeavour  to  per-  ^S^^f^ 
Buade  the  said  Elizabeth  Banks  a  certain  female  child  then  lately     JEmdmieL 
before  bom  of  the  body  of  the  said  Elizabeth  Banks^  the  name 
whereof  is  to  the  jurors  aforet^d  unknown^  feloniously^  wilfully^ 
and  of  her  malice  aforethought  to  kill  and  murder^  against  the 
form  of  the  statute  in  such  case  made  and  provided^  and  against 
the  peace  of  our  lady  the  Queen^  her  crown  and  dignity. 

Fifth  Ootmt, — ^And  the  jurors  aforesaid^  upon  their  oath  afore- 
said^ do  further  present  that  on  the  day  and  year  last  aforesaid 
the  said  Leah  Banks  unlawfully  and  wickedly  did  propose  to  the 
said  Elizabeth  Banks  a  certain  female  child  then  lately  before 
bom  of  the  body  of  the  said  Elizabeth  Banks^  and  the  name 
whereof  is  to  the  jurors  aforesaid  unknown,  feloniously,  wilfully, 
and  of  her  malice  aforethought  to  kill  and  murder  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Sixth  Oount, — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid, 
the  said  Elizabeth  Banks  was  delivered  of  a  certain  female  child, 
which  said  child  was  then  and  still  is  living,  the  name  whereof 
is  to  the  jurors  aforesaid  unknown,  and  thafc  before  the  birth  of 
the  said  child,  and  whilst  the  said  Elizabeth  Banks  carried  and 
was  quick  with  the  said  child,  to  wit  on  the  10th  day  of  October 
in  the  year  aforesaid  the  said  Leah  Banks  falsely,  wickedly  and 
unlawfully  did  solicit  and  incite  the  said  Elizabeth  Banks,  the 
said  child  when  bom  by  means  of  a  certain  poison,  te  wit,  salts  of 
lemon,  feloniously,  wilfully,  and  of  her  malice  aforethought  to  kill 
and  murder,  to  the  evil  example  of  all  others  in  like  case  offending, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

Seventh  Oount. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  11th  day  of  October  in  the 
year  of  our  Lord  1872,  the  said  Elizabeth  Banks  was  delivered  of 
a  female  child,  then  and  still  alive,  the  name  whereof  is  to  the 
jurors  aforesaid  unknown,  and  being  so  delivered  of  the  said 
child  as  aforesaid  afterwards,  to  wit,  on  the  15th  day  of  October 
in  the  year  aforesaid,  unlawfully  and  wickedly  did  solicit,  en- 
courage, persuade,  and  endeavour  to  persuade  the  said  Leah 
Banks  the  said  child  feloniously,  wilfully,  and  of  her  malice 
aforethought  to  kill  and  murder,  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity. 

Eighth  Oount, — ^And  the  jurors  s^oresaid,  upon  their  oath  afore- 
said, do  further  present  that  on  the  day  and  year  last  aforesaid 
the  said  Elizabeth  Banks  unlawfully  and  wickedly  did  propose 
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Rm.        to  the  said  Leah  Banks  a  certain  female  child  then  recently  bom 
^  of  the  body  of  the  said  Elizabeth  Banks,  the  name  whereof  is  to 

^       the  jurors  aforesaid  unknown^  feloniously,  wilfully,  and  of  her 

1878.  malice  aforethought  to  kill  and  murder,  against  the  form  of  the 
^  T"  statute  in  such  case  made  and  provided,  and  against  the  peace  of 
^JH^S^  ^^^  ^7  ^^^  Queen,  her  crown  and  dignity. 
EwknoB,  Ninth  Oount. — And  the  jurors  aforesaia,  upon  their  oath  afore- 
said, do  farther  present  that  on  the  said  11th  day  of  October,  in 
the  year  aforesaid,  the  said  Elizabeth  Banks  was  delivered  of  a 
female  child,  then  and  now  living,  the  name  whereof  is  to  the 
jurors  aforesaid  imknown,  and  afterwards,  to  wit,  on  the  fifteenth 
day  of  October  in  the  year  aforesaid,  falsely,  wickedly,  and  un- 
lawfully did  solicit  and  incite  the  said  Leah  Banks  her  the  said 
Elizabeth  Banks  to  aid  and  abet  in  taking  and  destroying  the  life 
of  the  said  child  by  drowmng,  and  so  the  said  child  feloniously, 
wickedly,  and  of  her  malice  {forethought  to  kill  and  murder,  to 
the  evil  example  of  all  others  in  the  like  case  offending,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

T.  F,  Streeten  for  prosecution. 

Jelf  for  prisoners. 

The  prisoner  Elizabeth  Banks,  aged  eighteen,  having  been 
seduced,  and  being  pregnant  with  an  illegitimate  child,  came  to 
Worcester  in  August,  1872,  and  took  a  lodging  at  the  house  of 
one  Martha  Mables.  About  one  a.m.  on  the  morning  of  Thurs- 
day, the  11th  of  October,  she  was  confined,  and  a  child  was  bom 
alive,  and  was  living  up  to  the  time  of  the  trial.  The  prisoner 
Leah  Banks,  although  really  the  aunt  of  Elizabeth,  was  only  a 
few  months  older  than  her  niece,  and  Leah  and  Elizabeth  had 
lived  together  from  childhood  in  the  house  of  Leah's  mother,  at 
Hartpury,  near  Gloucester.  About  half-past  three  on  the  after- 
noon of  Wednesday,  the  10th  of  October,  the  prisoner  Leah  came 
to  the  post-office  at  Hartpury,  and  gave  to  the  postmistress  a 
letter  addressed  to  the  prisoner  Elizabeth.  The  letter  was  in  due 
course  forwarded  to  Worcester  by  the  mail,  leaving  Hartpury 
soon  after  four  o'clock,  and  was  delivered  at  the  house  of  Mrs. 
Mables,  in  Worcester,  on  the  following  morning,  a  few  hours 
after  the  birth  of  the  child.  Mrs.  Mables,  into  whose  hands  the 
letter  came,  did  not  deliver  it  to  the  prisoner  Elizabeth,  and  in 
fact  it  never  reached  her  hands,  nor  was  communicated  to  her. 
The  letter  contained  the  following  passage  : — "  I  think  the  best 
thing  for  you  to  do  is  to  get  about  two  or  three  pennyworth  of 
salts  of  lemon,  as  that  will  be  easier  got  than  anjrthing  else,  and  as 
soon  as  you  can  ^et  to  feed  your  baby  yourself,  put  a  very  little 
in  its  food  at  a  tune ;  mind  no  one  else  do  not  have  any  of  it, 
but  ffive  it  very  little  at  a  time,  as  it  is  a  strong  poison,  and  the 
child  will  gradually  waste,  and  in  a  few  days  it  will  be  dead ;  and, 
of  course,  no  doctor  nor  anything  of  the  kind  will  be  wanted,  but 
it  will  be  took  in  the  night  and  put  in  the  cemetery,  and  no  one 
will  have  no  suspicion.    Bum  the  paper  you  buy  it  in  as  soon  as 
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yoa  get  it  home^  and  put  it  in  some  plain  white^  as  there  will  be        Rw. 
a  lable  upon  it.    Tell  them  at  the  dniggists  you  want  it  to  take       bamks. 

stains  out  of  clothes.'*     On  Sunday^  the   14th  of  October,  the        

prisoner  Elizabeth  wrote,  and  gave  to  a  girl  in  the  house,  a  letter,        1878. 
which  she  requested  might  be  posted.    The  letter  was  handed  to  ^    "T" 
Mrs.  Mables,  who  did  not  post  it,  but  delivered  it  with  the  letter     ^^^^X^ 
mentioned  above  to  the  chief  constable  at  Worcester.     The  letter     Evidence, 
written  by  Elizabeth  was  addressed  to  the  prisoner  Leah,  and 
contained  the  following  pass^e : — ''  Tell  me  if  I  cannot  come 

home   on   Saturday I  have   been  thinking  I  will  not 

come  until  Saturday  night,  then,  if  I  am  obliged  to  bring  it  *' 
({.6.,  the  baby)  to  ''  Gloucester  alive,  you  and  I  can  easily  destroy 
it  coming  along  the  causeway.  When  you  are  coming  in,  look 
and  see  if  we  can  manage  to  drown  it  anyhow.  Be  sure  you 
come,  not  let  gprandmother,  that  would  do  us  altogether.*'  Alter 
receiving  this  letter,  the  chief  constable  took  Leah  Banks  into 
custody  at  Hartpuiy,  and  in  her  possession  found  parts  of  three 
letters  in  prisoner  Elizabeth's  handwriting.  The  letters  bore  no 
dates,  but  were  apparently  written  after  the  prisoner  Elizabeth's 
arrival  in  Worcester.  In  that  which  was  apparently  the  earliest, 
was  the  following  passage : — ''  And,  my  dear  girl,  between  Wor- 
cester and  Hartpury  between  us  we  can  easily  manage  to  destroy 
the  child.'*  The  second  letter  contained  the  following  passage:^* 
"  I  am  going  to  bespeak  the  woman  next  week,  but  it  is  possible 
I  shall  not  have  her  none  the  more  for  that.    I  have  me  a  box ;  I 

rwe  2«.  6(2.  for  it,  and  if  I  cannot  carry  my  scheme  into  effect, 
told  them  I  was  going  to  my  aunt  in  Staffordshire,  and  she  was 
going  to  bring  the  child  up,  and  I  should  have  to  get  my  living, 
so  I  should  not  suckle  it  then.  I  will  the  morning  as  I  start 
home  give  it  a  drop  of  lodnam,  and  slip  it  inside  my  box  when 
going  to  the  station.  No  one  will  have  suspicion  such  a  young 
thing  as  me  having  a  child ;  and  you  and  me  can  easily  burry  it ; 
and  amid  your  kmdness  and  Ted's  attention  I  shall  soon  forget 
the  child.  I  shall  have  saved  a  sovereign  by  the  time  it  comes 
off.  You  see  to  blind  them  I  have  had  to  buy  calico."  The 
following  passage  was  in  the  third  letter : — '^  And  besides  this  is 
the  best  place  I  could  get,  because  as  soon  as  my  light  is  out  they 
never  interfere  with  my  room ;  that  is  the  only  and  best  way  i 
shall  get  out  of  it.  Now  don't  you  be  foolish  and  think  I  shall 
be  cast  away,  because  if  I  get  that  it  will  keep  life  in  me  till  the 
child  is  dead,  which  of  course  that  will  soon  be  if  not  attended  to. 
Tell  me,  won't  that  be  the  best,  my  dear.  What  can  I  do  with  a 
young  baby ;  I  must  and  will  destroy  it  somehow." 

All  the  letters,  which  were  of  considerable  length,  expressed 
great  anxiety  and  distress  of  mind  on  the  part  of  both  prisoners. 

When  taken  into  custody  the  prisoner  Leah,  admitting  that  she 
had  written  the  letter  received  at  Worcester  on  the  11th,  said 
that  she  was  afterwards  sorry  that  she  had  done  so,  and  that  she 
had  written  to  her  niece  immediately  aft;erwards  not  to  do  any- 
thing in  the  matter. 
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Rn.  At  the  police  cells  in  Worcester,  on  tlie  following  morning,  she 

g^^       said — "I  thought  she  had  another  fortnight  to  go,  and  wrote 

that  letter  thinking  that  would  make  her  more  easy  in  her  mind ; 

1878.        and  then  that  somebody  might  be  present  when  the  child  was 

,,    ■":  bom.     I  wrote  her  before,  and  if  she  has  my  letter  she  ought  to 

^^S5«2[.  ^  give  it  up,  telling  her  not  to  mind,  for  that  we  would  work  both 

Evidence,     day  and  night,  and  pay  for  the  child,  which  we  would  put  out. 

.     .     .     What  I  did  was  to  keep  it  from  grandmother,  as  I  was 

afeared  it  would  break  her  heart.^' 

No  letter  from  Leah  to  Elizabeth,  other  than  the  one  intercepted 
on  11th  October,  was  produced  at  the  trial,  nor  was  any  evidence 
given  of  any  other  letter. 

Jelf,  for  the  prisoners,  contended  that  there  was  no  evidence 
of  conspiracy  to  murder  a  living  child,  as  alleged  in  the  first  and 
second  counts ;  that  the  conspiracy,  if  it  existed,  referred  to  a  child 
not  yet  born,  and  that  the  first  and  second  counts  of  the  indict- 
ment must,  therefore,  fail.  As  to  the  third  count,  he  objected  that 
the  object  of  the  conspiracy  was  too  indefinite  and  remote ;  that 
a  conspiracy  must  have  an  existing  object  to  act  upon  at  the  time 
of  its  inception ;  and,  also,  that  the  acts  charged  were  at  most 
acts  tending  to  the  formation  of  a  conspiracy,  and  were  not  done 
in  pursuance  of,  nor  to  carry  into  effect  a  conspiracy  already 
formed.  As  to  all  the  first  three  counts,  he  contended  that  the 
letters  proved  no  actual  design  existing  between  the  parties; 
that  the  method  suggested  for  destroying  the  child  varied  in  each 
letter  of  Elizabeth,  and  that  Leah^s  suggestion  as  to  salts  of 
lemon  was  entirely  different.  That  each  letter  was  a  separate 
proposal,  not  accepted  or  assented  to  by  the  other  party,  and  that, 
by  analogy  to  a  contract,  no  conspiracy  could  exist  if  parties  were 
not  ad  idem  in  regard  to  object  and  means. 

QuAiN,  J.^  ruled  that  the  first  and  second  counts  could  not  be 
supported  by  proof  of  a  conspiracy  only  existing  previous  to  the 
birth  of  the  child,  but  that  if  the  conspiracy  previously  formed 
was  continuing  at  the  time  of  the  birth,  the  counts  would  be 
proved.  That  it  was  a  question  for  the  jury  whether  the  con- 
spirac;^,  if  it  previously  existed,  had  or  had  not  been  abandoned 
when  the  child  was  bom.  And  with  reference  to  the  third 
count,  that  it  showed  an  object  in  the  mind  of  each  prisoner 
sufficiently  proximate  to  be  the  subject  of  a  conspiracy ;  and  that 
the  overt  acts  charged  not  being  a  material  part  of  the  count,  it 
was  unnecessary  to  consider  their  effect.  With  reference  to  the 
first  three  counts,  it  was  unnecessary  that  parties  should  be 
agreed  as  to  the  exact  means  for  accomplishing  an  end  on  which 
they  were  agreed. 

8i/reeten  abandoned  the  fourth  and  fifth  counts,  being  content, 
as  regarded  Leah  Banks,  to  rest  this  part  of  the  case  on  the 
sixth  count,  charging  that  she  ^'incited  Elizabeth  to  murder  the 
child  when  it  should  be  bom,'^  and  pointing  out  that  on  that 
count  she  could  be  convicted  of  attenvpimg  to  solicit  and  incite. 
Jelf  then  contended  that  the  sixth  count  must  tail,     (1.)  The 
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child  was  not  bom  at  tlie  time  of  the  alleged  solicitation  by        Rsg. 
Leah  contained  in  the  intercepted  letter  posted  at  Hartpury  on  ^• 

the  10th  of  October.     (2.)  As  the  letter,  being  intercepted,  never        ' 

reached  the  hands  of  Elizabeth,  the  offence  was  never  committed.        1878. 
(3.)   (In  reply  to  Streeten's  suggestions.)     That  there  could  be  no        t" 
conviction  for  an  attempt  to  commit  an  offence  which  was  itself    ^^^  ^ 
an  attempt  {e.g.,  an  attempt  to  solicite  or  incite  )  —Evidence. 

With  reference '  to  the  seventh,  eighth,  and  ninth  counts, 
Jelf  raised  the  objection  that  the  letter  from  Elizabeth  of  the 
14th  of  October  never  came  to  the  hands  of  Leah,  and  that  there 
could  be  no  conviction  for  the  attempt  on  the  ground  above  stated 
with  reference  to  the  sixth  count.  - 

QuAiN,  J.,  ruled  (1)  that  the  act  of  Leah  in  sending  the  letter 
of  the  10th  of  October  continued  up  to  the  time  when  the  letter 
in  the  ordinary  course  would  be  received,  unless  some  act  were 
in  the  meantime  done  to  counteract  the  effect  of  the  letter,  and 
that  the  jury  must  say  upon  the  evidence  whether  the  act  did  so 
continue  or  not.  (2.)  That  as  the  letters  had  been  intercepted, 
the  offence  contemplated  by  the  statute  had  not  been  committed. 
(3.)  That  either  or  both  of  the  prisoners  might  be  convicted  of 
the  attempt.  He  offered,  if  necessary,  to  reserve  all  the  points 
raised. 

Jelf  then  addressed  the  jury  on  behalf  of  the  prisoners. 

QuAiN,  J.,  in  summing  up,  told  the  jury  that  before  convicting 
the  prisoners  of  a  conspiracy,  they  must  be  satisfied  that  an 
agreement  actually  existed  between  Leah  and  Elizabeth  to  destroy 
the  child  when  bom.  The  jury  must  say  whether  the  letter  from 
Leah  to  Elizabeth,  and  the  three  previous  letters  from  Elizabeth  to 
Leah  indicated  any  such  agreement.  A  mere  suggestion  from 
one  to  the  other  would  not  be  sufficient ;  but  if  the  jury  found 
that  an  agreement  actually  existed  either  before  or  at  the  time  of 
the  birth  to  destroy  the  child  ''  somehow,''  it  was  not  necessary 
that  the  means  of  destruction  should  have  been  agreed  upon.  If 
the  jury  found  that  a  conspiracy  existed  previous  to  the  birth, 
they  would  say  on  the  evidence  if  it  continued  until  the  child  was 
born.  The  statement  of  Leah  to  the  chief  constable  had  a  most 
important  bearing  on  this  subject.  With  reference  to  the  re- 
mainder of  the  indictment,  the  jury  must  say,  with  regard  to 
Leah,  whether  or  not  she  did  any  act  to  retract  her  letter  written 
on  the  10th  before  the  time  when  it  would,  in  the  ordinary  course, 
have  been  received  by  Elizabeth ;  and,  as  to  both  the  prisoners, 
whether  the  passages  contained  in  the  intercepted  letters  were 
serious  and  deliberate  solicitations  or  propositions  for  the  murder 
of  the  child,  or  whether  they  were  only  the  expression  of  wicked 
thoughts  passing  through  the  minds  of  the  writers  not  intended 
to  be  acted  on.  They  might  in  their  discretion  on  the  evidence 
find  either  or  both  of  the  prisoners  guilty  of  attempting  to  pro- 
pose to  the  other  to  murder  the  infant  of  Elizabeth. 

The  jury  having  found  the  prisoners  guilty  of  the  attempt  to 
propose,  a  verdict  was  entered  against  Leah  for  the  attempt 
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Rbo.  under  the  sixth  county  and  against  Elizabeth  for  the  attempt 

Biinu.  ^^^©r  the  eighth  count. 

QuAiN^  J.^  sentenced  Elizabeth  to  fonr  months',  and  Leah  to 

1B78.  three  months'   imprisonment;   offering  to  reserve  the  question 

Con^^a/  to  ^''i®*^®^  o^  *^®  indictment  the  prisoners  could  be  properly  con- 

murder—  victed  of  the  attempt,  but  on  behalf  of  the  prisoners  the  point 

Evidence,  was  not  pressed. 

Attorney  for  prosecution,  Pitt,  Worcester. 
Attorney  for  prisoners,  Olutterbuckf  Worcester. 


NORTHERN  CIRCUIT. 

Durham,  March  6,  1873. 
R.  v.  Cotton,  (a) 

(Before  Mr.  Justice  Archibald.) 

Murder — Poison — Intent — Evidence. 

Where  a  prisoner  was  charged  with  the  murder  of  her  child  by 
poison,  and  the  defence  was  that  its  death  resulted  from  am,  acci* 
dental  taking  of  such  poison,  evidence  to  prove  that  two  other 
children  of  hers  a/nd  a  lodger  in  her  house  had  died  previous  to 
the  present  charge  from  the  same  poison  was  held  to  be  admissible. 

R.  V.  Geering,  18  L.  /.,  M.  0,  211,  followed. 

MART  ANN  COTTON  was  charged  with  the  wilful  murder  of 
her  son,  Charles  Edward  Cotton,  at  West  Auckland,  on  the 
12th  of  July  last. 

0.  IbusseU.  Q.C.,  Qreenhow,  Bruce,  and  Trotter  were  for  the 
prosecution. 

Campbell,  Foster,  and  Part  were  for  the  defence. 

The  deceased  child  was  the  son  of  the  prisoner's  late  hasband, 
and  she  had  to  support  it.  Evidence  was  given'  of  her  having 
repeatedly  complained  that  she  had  to  support  it.  She  had,  it 
appeared,  an  interest  in  its  death,  as  its  life  was  insured  by  her  in 
the  Prudential  Insurance  Office,  and,  at  its  death,  she  would  be 
entitled  to  41.  10s.  On  the  6th  of  July,  1872,  the  chUd  was  well, 
and,  although  deUcate  looking,  was  active  on  that  day;  and  at 
other  times  evidence  was  given  of  her  having  ill-treated  it.    On  the 

(a)  Reported  by  H.  Tsosuow,  Eaq^  BenistBr-at-Lew. 
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9th  of  July  the  deceased  was  taken  ill,  and  the  prisoner  sent  for        Rm 
the  doctor,  and  it  was  visited  by  him  till  the  12th  of  July,  on      q^^^^ 

which  day  it  died.     The  deceased  was  buried  after  a  somewhat        

hasty  post  mortem  examination.;  but  certain  suspicious  circum-  i^. 
stances  occurred  which  led  to  the  body  being  exhumed,  by  an  Evidaux— 
order  of  the  Secretary  of  State;  the  viscera  were  examined,  and  Depositions, 
were  found  to  contain  arsenic.  Mr.  Eolburn,  the  parish  doctor, 
a  surgeon,  who  attended  deceased,  was  called,  and  in  his  cross- 
examination,  he  said  that  he  had  prescribed  morphia,  prnssic  acid, 
and  bismuth  to  the  child;  The  child  had  had  fits  and  convulsions 
before  it  died,  and  morphia  had  been  known  to  produce  convul- 
sions, but  not,  it  was  said,  when  it  was  administered  in  the  doses 
which  he  prescribed.  Prussic  acid  was  a  dangerous  poison,  but 
not  taken  in  the  doses  he  prescribed ;.  and  bismuth  was  an  irri- 
tant poison,  which,  taken  in  large  doses,  might  inflame  the 
stomach  and  bowels,  but  he  had  only  prescribed  it  in  small  quan- 
tities. He  had  sent  twelve  doses  to  the  child ;  one  preparation 
of  bismuth.  The  subcarbonate,  was  frequently  impure,  and 
adulterated  with  arsenic,  but  only  in  minute  quantities.  He  kept 
his  poisons  on  a  nest  of  five  or  six  shelves.  Arsenic  was  on 
the  second  shelf  in  a  bottle,  about  No.  5.  Prussic  acid  was  in  a 
bottle  next  or  next  but  one  to  it,  about  No.  6;  and  the  sub- 
carbonate  of  bismuth  was  in  a  bottle  at  the  other  side,  about 
No.  2  or  3. 

Mr.  Eolburn  also  stated  he  was  aware  that  chronic  poisoning 
Vy  arsenic  had  been  caused  by  the  use  of  arsenical  or  green  papers 
to  walls.  He  did  not  think  that  the  fumes  of  arsenic  could  arise 
from  the  arsenic  used  in  the  room,  as  fumes  were  only  thrown  off 
at  a  high  temperature,  about  280  degrees. 

Jt  was  proved  by  a  charwoman  named  Dodds  that  about  six 
weeks  .before  the  death  of  the  child  she  was  sent  by  the  prisoner 
to  a  chemist's  for  twopennyworth  of  soft  soap  and  arsenic,  which 
were  supplied  to  her  mixed  together.  The  chemist  proved  that 
he  put  in  the  soft  soap  from  four  to  six  drachms  of  arsenic,  aud 
mixed  them.  This  mixture  the  charwoman  rubbed  into  the  joints 
and  crevices  of  an  iron  bedstead  to  kill  bugs,  and  also  twice 
rubbed  it  over  and  between  the  iron  cross-belts  under  the  bed. 
A  four-inch  mattress  was  placed  on  this,  and  was  sometimes 
turned,  to  prevent  its  wearing  all  oh  one  side  against  the  iron 
crossbars.  Some  of  the  soap  was  also  used  for  the  skirting- 
boards  and  near  the  fireplace  on  the  floor.  Nearly  all  was  used, 
and  the  remainder  was  placed  in  a  small  jar  in  a  lumber  room. 
On  a  search  being  made  at  the  house  this  jar  was  not  found,  and 
nothing  containing  arsenic.  The  paper  of  the  room  had  a  bright 
green  fluffy  flower  on  a  stone-coloured  ground. 

Mr.  Scattergood,  an  analytical  doctor  of  Leeds,  was  called,  and 

S roved  having  received  the  jars  containing  the  viscera  of  the 
eceased,  and  the  contents  of  the  stomach,  and  also  some  articles 
found  in  the  house  of  the  prisoner.  None  of  these  latter  con- 
tained poison  of  any  kind.     He  fbiind  traces  of  arsenic  in  the 
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Rto.        contents  of  the  stomachy  in  the  substance  of  the  stomachj  in  the 

V-         contents  of  the  bowels^  and  in  the  substance  of  the  bowels^  in 

^'      the  liver^  and  in  the  kidneys ;  none  in  the  spleen.     He  estimated 

187S.  *     the  total  quantity  at  2*60  grains.     In  his  judgment^  on  these 

"—  _^    facts,  he  thought  that  repeated  doses  of  arsenic  had  been  adminis- 

Dqjo^Uons.  t©red,  and  that  arsenic  had  been  given  shortly  before  death, 

because  it  was  found  in  the  stomach.     Two  to  three  grains  was 

sufficient  to  cause  death,  and  half  that  quantity  for  a  child.     In 

his  judgment  the  deceased  had  died  from  poisoning  by  arsenic. 

It  was  then  proposed  by  the  counsel  for  the  prosecution  to  ask 
him  if  he  had  subsequently  received  several  other  jars  containing 
the  viscera  of  other  persons,   and  had   examined  them.     This 

Question  was  objected  to'.     The  question  was  pressed,  and  Reg.  v. 
Peering  (18  L.  J.,  M.  0.  215),  and  Beg.  v.  Gamer  (3  F.  &  F. 
681),  were  relied  upon  as  authorities  for  the  proposition. 

0.  Foster  objected  that,  on  principle,  the  evidence  was  not 
admissable,  as  collateral  to  the  issue,  as  res  inter  alios  aotoe,  and  as 
prejudicing  the  fair  trial  of  the  prisoner  on  the  issue  joined  by 
interposing  other  issues,  or  prejudicing  facts,  which  the  prisoner 
would  not  be  entitled  to  explain  by  evidence  or  cross-examina- 
tion in  the  course  of  the  case  on  which  she  was  being  tried. 
This  might  be  extended  to  several  collateral  facts,  each  raising  a 
different  issue  to  be  tried  in  the  course  of  her  trial.  In  support  of 
this  view,  Taylor  on  Evidence,  vol.  1,  paragraphs  239,  298, 
298a,  and  306^  were  relied  upon,  and  Reg.  v.  Holt  (8  Cox 
0.  C.  411), -was  cited,  as  in  principle  overruling  Reg,  v.  Oeeringy 
a  ruhng  at  the  Old  Bailey  by  Chief  Baron  Pollock,  Baron  Alder- 
aon,  and  Justice  Talfourd,  twelve  years  before ;  andTZZegr.  v.  Qa/r- 
dineTy  a  decision  of  Justice^  Willis,  at  assizes,  in  accordance  with 
Reg.  V.  Oeervtig  and  Reg.  v.  Fridge,  reported  in  33  L.  J.  74,  in 
which  Reg.  v.  Holt  was  cited  and  affimed  by  the  Court  of  Cri- 
minal Appeal,  of  which  Chief  Baron  Pollock  and  Justice  Willes 
were  two  of  the  judges  constituting  the  court. 

The  learned  Jupgx  said  he  would  consult  Baron  Pollock,  which 
he  did ;  and  on  his  return  he  said  he  had  considered  the  point 
very  carefully  with  his  learned  brother  Pollock,  and,  on  the  autho- 
rity of  Reg.  V.  Oeering  and  Reg.  v.  Gardner,  he  thought  he  ought 
to  receive  the  evidence. 

Foster  asked  his  Lordship  to  reserve  a  case  for  the  con- 
sideration of  the  Court  of  Criminal  Appeal  as  there  were  conflict- 
ing authorities. 

His  LoBDSHiP  said  he  must  decline  to  do  so,  having  made  up 
his  mind  on  the  point. 

The  evidence  of  Mr.  Scattergood  was  then  resumed.  He  said 
soft  soap  might  be  washed  from  the  mixture  of  arsenic,  so  as  to 
leave  the  arsenic  pure. 

Evidence  was  then  given  of  the  death  of  a  child  named 
Frederick  Cotton,  a  boy  aged  ten  years,  son  of  the  prisoner,  on 
the  1 0th  of  November  last ;  of  the  death  of  Bobert  Robson  Cotton, 
the  prisoner's  infant,  aged  fourteen  months,  on  the  28th  of  March ; 
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and  of  a  man  named  Matfcrass,  on  the  1st  of  April,  who  then        R». 
lodged  with  the  prisoner.     They  were  all  attacked  with  vomiting     qJ!L 

and  purging,  pains  in  the  bowels,  and  convulsions,  and  were  all        ' 

attended  by  the  prisoner,  and  had  their  food  cooked  for  them.  1878. 
She  was  kind  and  attentive  to  them  all.  Mattrasa  paid  her  eleven  . .  r —  __ 
shillings  a  week  for  lodging  and  board,  and  was  engaged  to  be  Depodtiont. 
married  to  her.  A  Dr.  Richardson  attended  Mattrass,  and  visited 
him  seven  days.  He  thought  he  had  disease  of  the  kidneys 
— ^Bright's  disease — and  believed  he  died  of  disease  of  the  kidneys, 
but  gave  his  certificate  that  he  died  from  gastric  fever.  Dr. 
Ealbum  attended  the  two  children,  and  certified  that  the  elder  one 
died  from  typhoid  or  gastric  fever,  and  that  the  infant  died  from 
convulsions  in  teething.  Each  of  the  three  had  been  treated  for 
the  disease  it  was  believed  he  had.  Under  an  order  of  the  Home 
Secretary,  their  bodies  were  exhumed  in  September  and  October 
last,  and  portions  of  the  viscera  of  each  were  sent  to  Mr.  Scatter- 
good,  and  in  each  he  found  traces  of  inflammation  from  irritant 
poison,  and  the  presence  of  arsenic.  In  Mattrass  he  found  seven- 
teen and  a  half  grains  in  the  stomach.  His  opinion  on  these 
facts  was,  that  each  had  died  from  the  administration  of  arsenic. 
In  the  course  of  his  cross-examination  in  the  case,  Mr.  Scatter- 
good  admitted  that  soft  soap  and  arsenic  would  dry  from  expo- 
sure to  air ;  that  a  heated  room  would  assist  to  dry  it,  and  that  a 
mattress,  or  any  portion  of  it,  would  absorb  moisture  from  the 
soap.  If  dry,  the  attrition  of  the  crossbars  of  the  bed  over  one 
another,  from  getting  in  and  out  of  bed,  would  be  likely  to  oast 
dry  particles  on  the  floor.  If  nearly  all  the  soft  soap  and  arsenic 
had  been  used  by  Mrs.  Dodds  on  the  bedstead,  about  300  grains 
of  arsenic  must  be  there ;  this,  by  trampling  on  the  floor  and  on 
the  carpet^  might  be  raised  as  dust  floating  in  the  air,  and,  like 
Scheeles^  green  wall  papers,  might  cause  irritation  and  dryness 
in  the  throat  and  eyes,  and,  by  means  of  the  lungs,  become 
absorbed  into  the  system,  but  could  not  get  into  the  contents  of 
the  stomach.  No  doubt  the  quantity  of  arsenic  was  much  greater 
than  could  be  rubbed  off  any  wall  paper. 

This  was  the  case  for  the  prosecution. 

His  LoBDSHiF  said  there  was  no.  evidence  of  the  possession  of 
any  arsenic  by  the  prisoner  before  the  death  of  the  three  persons, 
evidence  of  which  had  been  interposed. 

Mr.  Russell  said  the  witness  who  could  prove  this  had  just  been 
confined,  and  he  proposed  to  put  in  her  deposition.  This  had 
been  given  in  Mattrass's  case. 

Mr.  Foster  objected. 

Pollock,  B.,  said  he  was  of  opinion  that  the  depositions  could 
not  be  put  in. 

OtdUy. 
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NORTHERN  CIRCUIT. 

Mcmchester,  March  21^  1873. 
(Before  Mr.  Baron  Pollock.) 

R.  V.  HSSBLTINB. 

Arsortr-^T^^  8f  25  Viot,  c.  97,  s.  7 — Indictment — Want  of  certainty 

— Averment  of  intent — Evidence, 

It  is  not  necessary  in  a  cov/nt  in  an  indictment  laid  under  sect.  7  of 
24  (^  25  Vict,  c.  97,  to  allege  an  intent  to  defraudy  and  it  is 
su^dent  to  follow  the  words  of  the  section  without  substantively 
setting  out  the  pa/rticular  ''  drcvmistances ''  relied  on  as  consti- 
tuting the  offence. 

Evidence  of  experi/ments  made  subsequently  to  the  fire  is  admissible 
in  order  to  show  the  way  m  which  the  building  was  set  fire  to» 

JAMES  HASELTINE  was  charged  with  arson.  There  were 
three  counts  in  the  indictment.  The  first  and  second  were 
under  sect.  3  of  25  &  26  Yict.  c.  97>  s.  1,  and  the  third  was  under 
sect.  7  of  that  Act.  The  first  count  was  for  arson  of  a  house,  with 
intent  to  defraud.  The  second  count  was  for  arson  of  the  house, 
with  intent  to  injure.  The  third  count  was  for  arson  of  certain 
things  in  the  said  house  under  such  circumstances  as,  if  it  had 
been  arson  of  the  house,  it  would  have  been  a  felony.  There  was 
no  allegation  of  intent  to  defraud. 

Leresche  and  Addison  were  for  the  prosecution. 

Charles  Russell,  Q.C  ,  and  Hopwood  were  for  the  defence. 

The  prisoner  kept  a  grocer's  shop,  situate  at  the  corner  of 
Deansgate  and  Fleet-street,  in  Manchester.  Upon  the  day  on 
which  the  alleged  offence  took  place,  somewhere  between  ten  and 
eleven  o'clock  at  night,  an  alarm  reached  the  city  fire-police 
station,  which  is  situated  not  very  far  from  the  shop  in  question, 
viz.,  in  Jackson's-row,  that  a  fire  was  raging.  A  number  of  the 
brigade  went  to  the  spot,  and  found  the  shop  in  flames,  the  fire 
bursting  out  from  the  top  of  the  shutters.  The  firemen  imme- 
diately took  such  steps  as  soon  enabled  them  to  subdue  the 
flames.  Afterwards,  Mr.  Henderson,  a  police  inspector,  went 
over  the  premises,  and  examined  the  shop.  In  the  centre  of  the 
shop,  on  the  customers'  side  of  the  counter,  where  there  was  a 
pillar  which  supported  a  beam,  a  large  number  of  boxes  were 
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found,  and  particularly  a  large  wooden  one :  this  was  all  charred 
and  burnt.  The  size  of  the  box.  was  about  three  feet  by  two,  and 
in  it  were  shavings,  straw,  lucifer  matches,  paper,  chips  of  wood, 
and  rubbish.  The  matches  were  not  only  in  boxes,  but  there 
were  a  great  number  of  them  loose.  On  the  top  of  the  box  was 
an  old  basket  filled  with  similar  stuff,  and  on  the  top  of  that  was 
an  old  tub,  which  was  piacked  .in  like  manner.  The  boxes  and 
tub,  on  being  examined,  smelled  very  strongly  of  paraffin  oil. 
Among  the  contents  were  found  a  number  of  candle  wicks  and 
pieces  of  cotton  fabric,  which  were  wound  in  rolls,  had  boen 
lighted  at  each  end,  and  were  saturated  with  paraffiiu  oil.  Whilst 
Mr.  Henderson  and  Superintendent  Tozer  were  on  the  premises 
prisoner  walked  in,  and  from  something  which  Henderson  said  to 
Mr.  Tozer,.  the  latter  drew  prisoner  into  an  adjoining  room, 
where,  in  answer  to  a  question,  he  said  the  box  which  had  been 
found  had  been  packed  ready  to  be  dispatched  to  a  customer. 
Henderson  then  stepped  in,  and  said,  *'  Would  you  mind  telling 
me  who  the  customer  is,  Mr.  Heseltine  V  Prisoner  replied, 
^'  Yes ;  the  customer  lives  in  Yorkshire."  Henderson  then 
further  questioned  him,  and,  in  answer,  he  said  the  parcel  was  for 
his  father,  who  lived  at  Snapes  Castle,  Bedale,  Yorkshire.  His 
father  had  written  for  it,  but  he  had  burned  the  letter.  He  never 
kept  letters  from  home.  He  had  made  no  invoice  of  the  contents 
of  the  box,  but  he  knew  generally  what  it  contained.  He  was 
not  aware  that  he  was  insured ;  he  might  have  thought  so.  It 
was  not  his  shop,  he  was  only  a  servant  there  for  his  brother, 
who  was  in  Yorkshire,  and  had  been  in  Manchester  only  for 
about  two  months.  His  brother  paid  him  one  pound  a  week  for 
his  services.  His  brother  suffered  very  much  from  bad  health, 
and  was  not  able  to  be  in  Manchester  much.  During  the  con- 
versation prisoner's  brother  Henry  came  in,  and  prisoner  and  his 
brother  were  informed  that  they  would  have  to  be  taken  into 
custody  on  suspicion  of  having  set  fire  to  the  shop.  Prisoner 
then  said  he  had  been  to  the  circus,  and  left  the  shop  about  half- 
past  eight  o'clock.  He  went  to  the  circus  to  meet  some  friends 
by  appointment.  Henderson  remarked  that  prisoner  was  the  last 
person  seen  on  the  premises,  and  that  he  locked  the  shop  up. 
Prisoner  acquiesced  in  this,  and,  in  answer  to  a  question,  said  he 
did  not  keep  paraffin  oil  in  the  shop,  and  that  he  could  not 
account  for  the  smell.  Afterwards,  alongside  the  large  box,  a 
number  of  smaller  ones,  tea  boxes,  were  found.  Some  of  them 
were  filled  with  chips  and  rubbish,  and  some  were  fiUed  with  tea. 
Next  day,  when  the  house  and  shop  were  gone  over,  the  amount 
of  stock  and  furniture  was  found  to  be  exceedingly  small,  the 
valuation  not  reaching  more  than  300Z.  In  July,  1871,  prisoner 
effected  a  policy  with  the  Royal  Insurance  Company  for  600Z,  and 
the  last  premium  he  paid  was  in  July,  1872.  The  policy  was 
effected  for  lOOZ.  on  the  household  goods,  and  100/.  on  the  trade 
fixtures,  and  400Z.  on  stock,  &c.  Some  invoices  half  burned  were 
found  in  the  shop,  and  they  were  mostly  made  out  to  John 
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Heseltine.  Two  bills  of  exchange  were  found,  which  had  been 
drawn  npon  and  accepted  by  J.  W .  Heseltine ;  and  Mr.  Hender- 
son had,  since  the  occurrence,  ascertained  that  the  name  of  the 
prisoner  was  James  Whetton  Heseltine. 

Mr.  Henderson,  in  cross-examination  by  Russell^  said  he 
had  made  inquiries,  and  had  found  that  prisoner's  father  did  live 
at  Snape  Castle,  and  that  he  was  a  farmer.  He  also  ascertained 
that  prisoner's  brother  had  been  ill  just  before  the  fire,  but  he  had 
not  ascertained  that  he  had  been  at  the  shop  in  question.  He 
had  found  out  the  prisoner's  brother's  name  was  John,  and  that 
he  was  a  draper,  carrying  on  business  at  Bedale,  Yorkshire. 

John  Moulton,  a  fireman,  deposed  to  finding  that  the  greatest 
amount  of  fire  was  in  the  centre  of  the  shop.  He  asked  prisoner 
how  the  box  came  to  be  in  the  middle  of  the  shop  filled  with 
matches,  and  he  replied  that  it  had  come  in  that  day. 

Mr.  Superintendent  Tozer,  of  the  Manchester  fire  brigade,  said 
that,  on  arriving  at  the  shop  on  the  night  of  the  fire,  at  about 
thirty-five  minutes  past  ten  o'clock,  he  found  in  the  centre  of  the 
floor  a  box,  containing  a  basket  and  a  tub,  a  quantity  of  shavings, 
some  l^awdust,  a  great  quantity  of  lucifer  matches,  some  in  boxes 
and  some  loose,  and  several  small  bundles  consisting  of  candle- 
wick  and  calico  pinned  together.  The  contents  of  the  box  were 
saturated  with  paraffin. 

William  Thompson,  a  chemist  in  the  employ  of  Professor 
Calvert,  said  that  he  had  examined  several  bundles  which  had 
been  given  to  him  by  Badley .  They  were  all  soaked  with  mineral 
oil  and  grease.  The  first  parcel  contained  pieces  of  cloth  and 
candle  wicks. 

It  was  then  proposed  by  the  prosecution  to  give  evidence  of 
certain  experiments  made  by  Superintendent  Tozer,  of  the  fire 
brigade,  with  a  view  of  showing  the  manner  in  which  the  house 
was  set  on  fire ;  these  experiments  were  made  with  candles  of 
different  lengths,  prepared  similarly  to  the  candle-ends  found  in 
the  debris  of  the  fire ;  and  their  object  was  to  support  the  theory 
of  the  prosecution  that  the  fire  had  been  planned,  and  everything 
set  in  train  by  the  prisoner  for  its  breaking  out  at  the  hour  it 
did  before  he  left  the  house. 

Oharles  Russell  objected  to  such  evidence  being  admitted.   But 

Pollock,  B.,  ruled  that  it  might  be  admitted. 

The  evidence  was  then  given. 

This  closed  the  case  for  the  prosecution. 

Oha/rles  Russell  now  contended  that  the  indictment  ought  to 
have  averred  how  and  in  what  manner  the  circumstances  charged 
in  the  count  in  question  arose ;  it  was,  therefore,  bad  for  want  of 
certainties.  There  was  also  no  allegation  of  intent  to  defraud  : 
the  count  was  bad  on  this  ground  also. 

Leresehs  said,  it  appeared  to  him  the  question  on  the  third 
count  was  raised  as  a  purely  speculative  question.  The  evidence 
was  distinct  on  the  first  and  second  counts  of  the  actual  setting 
fire  to  the  building  itself.     With  regard  to  the  third  count,  he 
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contended  that  it  distinctly  set  forth  the  offence  sufficient  for  the  ^^• 

purpose  of  the  Act.  HRmTWE. 

His  LoBDSHiP  said  be  would  consult  with  Mr.  Justice  Archi-  

bald,  who  was  sitting  in  the  other  court,  on  this  matter,  and  ^^^^- 

retired  for  that  purpose.     On  returning  into  court,  he  said  Mr.  ^r«oii— /n- 

Justice  Archibald  acrreed  with  him  in  thinkincr  that  the  count  was  dictment— 

^7                                                                                                                    ^3  v%     •  s 

good.       He    proposed    that    the    evidence    for    the    defence  -Evidence. 
should  be  called,  afber  which  the  jury  could  find  upon  each  count. 

Not  Oidlty. 


COURT  OP  QUEEN^S  BENCH. 

Thursday,  May  8. 

Beq.  (on  the  prosecution  of  J.  C.  Graves)  v,  Aungeb. 

Libel — Orimmal  informaUon — Duty  of  relator  to  negative  specific 

cha/rge — General  denial. 

Where  newspaper  articles  charged  the  relator  with  partiality  from 
political  motives,  in  the  manner  in  which  he  d/ischa/rged  his  auties 
as  presiding  officer  at  an  election  for  members  of  a  School  Board, 
a/nd  mentioned  a  specific  instance  where  he  had  rejected  the  vote 
of  a  dnily  qualified  female  voter,  who  was  politically  opposed  to 
him,  though  the  relator  in  his  affidavit  denied  generally  the  truth 
of  all  the  charges,  a/nd  also  denied  that  he  refused  any  voter  on 
political  or  improper  or  illegal  considerations,  or  prevented  directly 
or  indirectly  any  voter,  who  was  legally  qualified  to  vote  a/nd  who 
observed  the  prescribed  regulaUms,  from  voting,  or  put  a/ny 
obstacles  in  the  way,  or  did  a/nything,  at  any  time,  calculated 
improperly  to  affect  the  election  of  any  particular  candidate. 

The  cmurt  discharged  a  rule  nisi  for  a  criminal  informalion  which 
had  been  obtained  against  the  publisher  of  the  newspaper,  because 
tlie  relator  had  not  negatived  specifically  the  charge  unade  against 
him  as  to  the  rejection  of  the  femoXe  voter's  vote. 

IN  this  case  a  rule  nisi  had  been  obtained  by  Sir  J.  B.  Ears* 
lake,  Q.C.  calling  upon  Edmund  Aunger  to  show  cause  why 
a  criminal  information  should  not  be  exhibited  against  him  for 
certain  libels  upon  John  Coupland  Craves,  the  relator,  contained 
in  articles  published  in  a  newspaper  belonging  to  the  said 
Edmund  Aunger. 
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Rbg.  It  appeared  from  the  affidavits  that  the  relator^  John  Goapland 

.   "•  Graves,  was,  on  the  14th  Aug.  1872,  elected .  an  alderman  for  the 

*      St.  Aubyn  ward  of  the  borough  of  Devonport,  and  has  since  acted 

1873.        as  alderman  within  that  borough.     Oh.  the  Ist  Nov.  1872,  an 

/iTT        election  of  a  town  councillor  for  the  St.  Aubyn  ward  of  the 

Criminal     borough  took  plaoe,  and  Mr.  Graves  presided  at  the  polling 

Information,  station  of  the  Ward  at  the  Town  Hall.     On  the  9th  Nov.  1872, 

there  appeared  in  The  Western.  Olobe  newspaper,  of  which  Mr. 

Aunger  is  the  proprietor,  the  following  paragraph  with  reference 

to  the  election : — 

St.  Aabyn  Ward  was  contested  in  a  manner  worthy  of  the  objects  which  prompted 
to  action.  With  a  perfectly  new  candidate,  only  issuing  his  address  to  the  electors 
four  or  five  days  before  the  election,  the  ward  was  so  ably  worked  as  to  bring  the 
candidate  within  four  votes  of  an  old  politician  conncUlor,  versed  in  all  the  arts  of 
Radical  tactics.  There  was  also  the  disadvantage  of  patting  forward  one  candidate 
only.  Nor  do  we  think  it  exactly  in  place  for  a  presiding  alderman,  in  addition  to  his 
legitimate  duties,  to  be  writing  and  sending  oat  circnlars  to  the  voters  in  the  ward 
of  which  he  is  chairman,  to  induce  his  party  to  vote.  Has  not  the  presiding  alderman 
enough  to  do  without  thus  acting  the  partisan  in  the  way  indicated?  and  is  not 
such  conduct  sufficient  to  raise  suspicion  as  to  the  impartiality  which  a  presiding 
officer  ought  to  maintain  in  discharging  the  duties  of  his  office  ? 

On  the  6th  Dec.  1872,  an  election  of  a  member  for  the  School 
Board  of  the  borough  of  Devonport  was  held,  at  which  Mr. 
Graves  presided  at  the  polling  station,  in  the  To^^n  Hall.  On  the 
14th  Dec.  in  the  same  year,  there  appeared  in  The  Western  Olobe 
an  article  commenting  on  the  manner  in  which  the  election  took 
place.     The  following  was  the  article : — 

Radigai^  as  PBBsmiKa  Aij>erhbn. 

Nothing  could  more  forcibly  prove  the  necessity  of ,  putting  men  of  irreproachable 
character  into  public  offices  than  the  conduct  of  certain  individuals' in' Devonport 
during  the  recent  School  Board  election.  Incidents  which  we  are  about  to  notice 
would  never  occur  but  that  men  are  put  into  office,  not  for  moral  worth,  but  for  the 
political  services  they  have  rendered  their  party.  It  is  with  pride  we  make  the 
contrast  between  the  two  political  parties ;  and,  speaking  locally,  we  can  say  that  the 
conservatives  of  Devonport  would  bd  ashamed  to  do  the  mesnand  dirty  tricks  which 
the  radicals  are  constantly  perpetrating.  At  the  late  municipal  elections  we  had 
occasion  to  call  attention  to  the  conduct  of  a  presiding  alderman,  but  mild  remon- 
strances appear  to  be  of  no  avaiL  Radicals  can  seldom  be  put  to  the  blush  unless 
their  conduct  is  stigmatised  to  the  full  extent  which  it  deserves.  On  the  Ist  Nov. 
last  the  same  presiding  alderman  of  whom  we  now  complain,  while  supposed  to  be 
attending  to  the  duties  of  his  office,  was  constantly  sending  out  letters  and  notes  to 
Toters  of  the  ward,  the  contents  of  which  none  but  his  own  party  knew.  It  might  be 
as  to  how  the  voting  was  proceeding,  or  influencing  votes  in  some  way  or  otlier.  To 
say  the  least  of  such  proceedings,  they  are  in  utter  contravention  of  the  law ;  and  the 
man  in  such  a  responsible  position  who  has  been  once  guilty  of  this  conduct  ought  not 
to  be  appointed  to  such  duties  again.  On  Friday  last,  the  day  of  the  election  of  a 
member  for  the  School  Board,  the  same  presiding  officer,  who  was  joined  by  an 
accomplice,  rejected  the  vote  of  a  female,  and  compelled  her  to  leave  the  polling 
booth.  Having  more  spirit  than  many  ladies  she  repaired  to  the  residence  of  a  friend 
of  the  candidate  for  whom  she  intended  to  vote.  He  returned  with  her  to  the  booth ; 
she  insisted  on  the  vote  being  taken,  which  was  tlien  done.  We  need  scarcely  say 
that  the  voter  was  politically  opposed  to  the  views  of  the  presiding  officer.  There  is 
reason  to  suppose  that  many  other  votes  were  rejected  in  the  same  way,  the  parties 
perhaps  not  knowing  by  what  means  to  obtain  redress.  As  we  have  before  stated,  a 
clear  case  of  this  kind,  such  as  we  are  enabled  now  to  produce,  ought  to  be  sufficient 
ever  afterwards  to  preclude  the  same  official  from  presiding  on  a  similar  occasion. 
Several  obstacles  were  thrown  in  the  way  of  opponents  voting  at  other  polling  booths, 
which  renders  it  difficult,  if  not  almost  an  impossibility,  for  a  hostile  candidate  to 
succeed,  when  the  polling  booths  are  presided  over  by  an  unprincipled  man. 
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The  paper  of  contents  of  The  Western  Globe  of  the  same  day  ^ma 

contained,  amongst  other  items^  one  in  these  words : — "  Radicals  a  *'  - 

as  presiding  aldermen.     Trickery  at  polling  booths/^ ' 

On  the  21st  Dec.  1872,  there  appeared  in  The  Western  Olobe  a  187a 

letter  in  the  following  words : —  ZSeT- 

To  the  Editor  of  The  Western  Globe,  Sir,— It  does  seem  a  ridionlouB  thing  for  the  Criminai 
ratepayers  of  Devonport  to  pay  a  clerk  a  large  salary  for  legal  advice,  and,  when  snch  In/brmatuM. 
a  person  is  called  on  to  give  that  advice,  or  to  speak  plainer,  when  he  is  asked  to  give 
his  opinion  (as  Mr.  Venning  was  last  week  on  a  most  simple  point  of  law,  viz., 
whether  or  not  the  ratepayers  of  Devonport  are  bound  to  elect  a  certain  public  officer 
— I  need  hardly  say  that  we  have  too  many  of  them  already)  he  either  will  not  or 
cannot  (perhaps  the  latter)  give  the  answer  required.  Mr.  Anstey's  straightforward 
(Question  deserved  equally  as  straightforward  an  answer,  instead  of  an  evasive  reply, 
and  that  too  by  a  person  of  whom  the  councillors  hear  quite  enough,  and  who,  if  he 
had  to  come  to  the  ratepayers  to  be  elected  to  the  office  he  at  present  holds,  would  stand 
fiA  mucti  chance  of  election  as ,"  Van  Dagrum ; "  I  refer  to  Mr.  J.  W.  W.  Ryder.  It 
seems  that  that  gentleman  acts  as  attorney  or  counsel,  or  as  the  local  papers  nominally 
style  him,  **  Lord  Ohanoellor  "  for  certain  public  offices  connected  with  this  town.  He 
must  be  a  very  liberal  minded  man,  more  so  than  I  should  have  thought,  to  throw 
away  all  his  talent  for  the  benefit  of  other  men's  pockets  ;  for  I  can  assure  you  the 
Rads  think  him  a  ^reat  lawyer.  The  result  of  the  last  Council  meeting  on  the  whole 
is  but  one  more' instance  of  the  exposure  the  Radicals  hav6  submitted  themselves  to 
in  the  eyes  of  the  ratepayers,  as  being  incompetent  to  deal  with  the  affairs  of  the 
town  honestly  and  fairly.  Another  proof  of  that  was  shown  us  by  the  exposure  of 
the  conduct  of  Alderman  Graves  (who  knows  more  about  drapery  than  the  Ballot 
Act),  of  Wesleyan  schoolroom  notoriety,  in  refusing  to  take  the  vote  of  a  supporter  of 
Mr.  Aunger  at  the  late  School  •  Boaid  election.  I  should  have  thought,  after  the 
severe  rubbing  the  Radicals  received  on  the  Ist  Nov.  last,  they  would  not  have  tried 
to  make  matters  worse  for 'themselves;  but  they  have  done  so  ;  and  let  me  tell  them 
that  the  Ist  Nov.  1878  will  show  a  znajority  of  conservatives  in  the  council,  when  no 
notice  will  be  taken  of  the  mayor's-  snubbing  remarks,  when  the  affairs  of  the  town 
will  be  managed  by  honest,  truistworthy,:and  impartial  .men,  and  when  the  ratepayers* 
money  will  be  expended  usefully  and  economically.  One  word  more  and  I  have  done. 
I  hope  if  the  Town  Oounoil  oan*t  get  advice  from  their  clerk  when  they  want  it,  they 
would  do  the  same  as  a  private  firm  would  under  similar  circumstances,  and  that  is 
employ  some  one  that  can  and  wilL    I  remain,  Ydur  obedient  servant. — Ratbpatir. 

Mr.  Graves^  in  his  affidavit^  on  which  the  role  nisi  had  been 
obtained^  as  to  the  allegations  of  misconduct  in  each  of  the  publi- 
cations above  set  out^  stated  as  follows : — 

It  is  wholly  and  entirely  untrue  that  during  the  time  I  was  presiding  [at  the 
jslection  referred  to  in  the  publication  of  the  9th  Nov.  1872].  I  was  either  writing  or 
sending,  or  causing  to  be  written  or  sent,  any  letter  or  circular  to  the  voters  of  the 
ward  of  St.*  Aubyn  to  induce  them  to  vote,  or  that  I  acted  the  partisan  in  the  way 
indicated  in  the  said  paragraph,  or  in  any  other  way,  nor  did  I  in  any  way  conduct 
myself  otherwise  than  with  entire  impartiality  at  the  said  election  in  discharging  the 
duties  of  my  paid  office  at  the  said  election. 

All  and  every  the  charges  aiid '  imputations  against  me  contained  in  the  said  para- 
graph are  wholly  untrue. 

' .  Throughout  the'  election  I  acted  according  to  tlie  best  of  my  judgment,  and  accord- 
ing to  what  I  then  believed  and  still  believe  to  have  been  my  public  duty.  I  had  no 
interest  whatever  in  the  result  of  the  said  election,  and  no  bias  or  cause  of  bias  in  my 
mind  for  or  against  any  of  the  candidates  at  the  same,  and  I  did  not  at  any  time  do 
anything  calculated  improperly  to  affect  the  election  of  any  particular  candidate. 

As  to  the  publication  of  the  I4th  Dec.  1872^  the  affidavit  of 
Mr.  Graves  stated  as  follows : — 

I  was  not  constantly  sending  out  letters  and  notes  to  voters  of  the  said  Olowance 
Ward  at  the  said  School  Boa^  election,  in  order  to  tell  them  how  the  voting  was 
proceeding,  or  to  influence  their  votes  in  any  way,  nor  did  I  send  out  any  letters  or 
notes,  either  to  tell  the  voters  how  the  voting  was  proceeding,  or  to  influence  their 
votes.     1  did  not  at  any  time  improperly  influence  or  attempt  to  influence  votes  at 
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Rbo.  the  Baid  election  for  a  member  of  the  said  Sohool  Board,  nor  did  I  at  such  election 

9.  refuse  any  TOtes  on  politicali  or  improper,  or  illeg^  considerationfl,  nor  did  I  prevent 

AuiroBR.       directly  or  indirectly  any  voter  who  was  legally  qualified  to  vote,  and  who  obeerved 

the  prescribed  regolations,  from  voting  at  raoh  election,  nor  did  I  directly  or  indirectly 

187S.         P^t  ci^y  obetacles  in  the  way  of  any  voters  voting  at  snoh  election. 

Thronghont  the  said  election  for  the  School  Board  of  the  boroogh  of  Devonport,  | 

lAbd^        acted  according  to  the  beat  of  my  judgment,  according  to  what  I  then  believed  and 

Orimnal      BtiU  believe,  to  have  been  my  public  duty,  I  had  no  interest  whatever  in  the  result  of 

In/ormatioiL    ^be  said  election,  and  no  bias  or  cause  of  bias  in  my  mind  for  or  against  any  of  the 

candidates  at  the  same,  and  I  did  not  at  any  time  do  anything  calculated  improperly 

to  afiPect  the  election  of  any  particular  candidates. 

All  and  every  of  the  said  charges  and  imputations  against  me,  contained  in  the  said 
last  mentioned  article  are  wholly  untrue. 

The  affidavit  contained  a  denial  in  similar  terms  of  the  charge 
contained  in  the  letters^  signed  '^  Ratepayer^''  which  had  been 
published  in  The  Western  Olobe. 

Mr.  Annger  filed  the  following  affidavit^  sworn  by  himself, 
in  reply : — 

I  am  the  secretary  of  the  Oonservative  Association  of  the  borough  of  Devonport»  a 
member  of  the  Town  Council,  and  one  of  the  Looal  Commissioners  for  the  said 
borough. 

John  Ooupland  Graves  is  one  of  the  most  active  members  of  the  Liberal  Asaoeia- 
tion  for  the  said  borough,  and  states  publicly  that  he  is  a  nonconformist^  and  takea  a 
very  prominent  part  in  all  the  public  and  political  meetings  in  Devonport 

Previous  to  the  1st  Nov.  last  the  said  John  Ooupland  Graves,  knowing  I  was 
secretary  to  the  Devonport  Oonservative  Association,  called  at  my  house  with  a  view  to 
e£Fect  certain  compromises  in  reference  to  the  then  approaching  municipal  elections, 
and  we  discussed  the  subject  freely. 

On  the  let  Nov.  1872,  being  the  day  of  the  municipal  elections,  the  said  John 
Ooupland  Graves  was  the  presiding  alderman  for  St.  Aubyn  Ward,  and  during  the 
time  he  was  so  presiding  several  complaints  were  commonioated  to  me,  as  the  secre- 
tary of  the  Oonservative  Association,  that  the  said  John  Ooupland  Graves^  whilst 
taking  the  voting  papers  from  the  burgesses,  was  oonstantiy  writing  notee,  taking 
them  out  of  the  room,  and  sending  them  away,  and  from  the  fact  of  his  being  known 
as  an  unusually  strong  partisan,  the  secretary  of  the  said  ward  and  the  agents  of  the 
conservative  candidates,  who  were  in  the  polling  room  during  the  time  of  election, 
considered  such  conduct  highly  indiscreet,  and  calculated  to  prejudice  the  interests  of 
the  conservative  party,  and  in  opposition  to  the  spirit  of  the  Parliamentary  and 
Munioipal  Elections  Act. 

In  consequence  of  the  complaints  of  the  conservative  secretary  of  the  said  ward, 
and  the  agents  appointed  by  the  conservative  candidates,  and  statements  made  to  me 
by  various  other  persons,  I  permitted  the  publication  of  the  article  referred  to  in  the 
third  paragraph  of  the  ajffidavit  of  the  said  John  Ooupland  Graves,  fully  believing  the 
statements  contained  iherein  were  true,  and  I  deny  that  the  said  article  was  inserted 
in  the  said  newspaper  with  any  malicious  feeling  whatever  against  the  said  John 
Ooupland  Graves.  It  appeared  to  me,  however,  that  the  conduct  of  the  said  John 
Ooupland  Graves,  as  reported  to  me,  constituted  a  legitimate  subject  of  comment  on 
the  part  of  a  public  journalist. 

Previous  to  the  6th  Dec.  1872, 1  was  a  candidate  to  fill  a  vacancy  in  the  Sohool 
Board  of  Devonport,  and  during  my  candidature  I  was  opposed  most  energetically  by 
the  said  John  Ooupland  Gravee.  I  held  several  meetings  in  the  borough  for  the 
purpose  of  making  my  views  on  the  subject  of  education  in  public  elementary  schools 
known,  and  having  previously  obtained  permission  of  the  Wesleyan  ministers  and 
trustees  to  hold  one  of  such  meetings  in  one  of  their  schoolrooms,  I  publicly  adver- 
tised that  such  a  meeting  would  be  held.  On  the  evening  of  the  meeting  the  said 
John  Ooupland  Graves  attended  with  others,  and  at  the  time  of  the  commencement  of 
the  meeting  he  endeavoured  to  prevent  it  being  held,  by  stating  publicly  I  had 
obtained  possession  of  the  room  by  false  representations,  and  was  not  justified  in 
making  any  statements  there.  The  said  John  Ooupland  Graves  obstructed  the  pro- 
ceedings of  the  meeting,  and  great  confusion  took  place.  Amongst  other  things  the 
said  John  Ooupland  Graves  publicly  stated  that  Mr.  Walters  (one  of  the  tmstees)  had 
been  to  my  bouse,  and  told  me  I  had  obtained  the  room  under  false  pretences,  which 
statement  is  untrue,  as  will  appear  on  reference  to  the  affidavit  of  the  said  }St.  Walters 
■worn  in  this  matter. 
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• 

The  statements  in  question,  with  sumy  others  of  a  similar  oharaoter,  were  printed  {^bq, 

in  a  handbill  (a  oopy  of  which  is  now  product  ^nd  shown  to  me^marHed  with  the  ,*. ' 

letter  <^A")  which  was  posted  about  ihe  town  of  De^onpoVt,   for  the  purpose  of  Aunobr. 

injuring  me  and  damaging  my  prospect  of  being  elected  a  member  of  the  Schoe|         

Board.  1878. 

The  election  of  a  member  of  the  School  Board  took  place  the  6th  Dec.  1872,  when  ,' 

the  said  John  Goupland  Graves  was  appointed  to  preside  oyer  Olowance  Ward  as        IaM^~ 
returning  officer,  although  he  was  not  at  that  time  presiding  alderman  for  any  ward       Criminal 
in  the  borough.    During  this  election  complaints  were  made  to  me  by  my  agents  and  .Jnfhrmation. 
others  that  the  said  John  Goupland  Graves  had  refused  to  record  the  vote  of  a  duly 
qualified  burgess,  and  having  reason   to  believe  that  such  was  the  case,  I  made 
inquiry,  when  I  found  that  the  said  John  Ooupland  Graves  had  rejected  such  a  vote, 
but,   on  being   remonstrated  with,    subsequently  recorded    it.      On  the  foUowing 
Thursday  (Deo.  12)  a  meeting  of  the  Town  Council  was  held,  when  I  asked  for  an  * 

explanation  of  the  conduct  of  the  said  John  Ooupland  Graves,  but  my  questions 
were  ruled  out  of  order,  and  the  said  John  Goupland  Graves  did  not  make  any  reply 
to  my  statements. 

The  paragraph  referred  to  in  the  eighth  paragraph  of  the  affidavit  of  the  said  John 
Ooupland  Graves  was  written  without  any  malicious  feeling  whatever  towards  him, 
and  the  remarks  contained  in  the  article  published  on  the  14th  Deo.  were  mostly  of  a 
general  character,  and  such  expression  as  "  disreputable  persons  **  were  intended  to 
apply  in  general  terms  to  the  speakers  at  a  meeting  held  on  the  5th  Dec,  by  the 
supporters  of  Mr.  Mitchell,  a  candidate  for  the  office  of  member  of  the  Devonport 
School  Board.  At  the  meeting  at  which  the  said  John  Ooupland  Graves  was  present 
and  took  part,  one  of  the  speakers,  a  Mr.  McKay,  described  me  as  not  fit  to  sit  with 
gentlemen  on  the  School  Board.  Another  speaker,  Mr.  J.  W.  W.  Ryder  stated  he 
had  never  known  me  to  make  a  practical  suggestion  for  the  benefit  of  the  ratepayers ; 
I  was  a  man  entirely  unworthy  the  confidence  of  the  ratepayers,  and  certainly  not  the 
man  to  sit  with  gentlemen  on  the  School  Board.  The  chairman  also  remarked  that 
the  Town  Oouncil  of  Devonport  was  a  respectable  body  with  one  exception,  and  that 
exception  was  myself  (the  said  Edmund  Aunger).  The  said  John  Ooupland  Graves 
also  spoke  at  the  said  meeting,  and  said  he  fully  indorsed  all  the  previous  speakers 
had  said. 

In  consequence  of  these  remarks  made  at  the  meeting  of  the  5th,  there  was 
published  on  the  following  day,  in  a  paper  called  The  Ikvofnpart  Indq)mdent^  an 
article  under  the  head  of  School  Board  Elections,  in  which  appears  the  following  :— 
*^  On  the  side  of  the  denominationalists  Mr.  Aunger  was  selected  as  the  candidate. 
The  precise  manner  of  the  selection,  however,  was  not  made  very  clear,  and  a  few 
mistrusted  its  straightforwardness,  and  disapproved  of  the  man  selected.  Mr.  Aunger 
gave  the  war  whoop,  and  began  to  stump  the  wards.  He  first  appeared  at  the  Morioe- 
street  Wesleyan  Schoolroom,  where,  to  say  the  least,  a  very  smoky  effort  was  made  to 
get  the  support  of  the  Wesleyans.  He  was  taken  down  considerably  more  than  a  peg, 
and  administered  a  very  severe  rebuke,  not  merely  in  regard  to  the  call  of  that 
particular  meeting,  but  to  the  presumption  of  coming  forward  at  all  as  a  candidate, 
and  especially  to  represent  the  more  religious  and  respectable  portion  of  the  com* 
munity.  Never  in  the  world  was  a  man  placed  in  a  more  ignoble  position.  Never 
had  a  man  a  more  withering  and  contemptuous  snubbing.  It  would  have  been  a 
mortal  blow  to  the  life,  much  more  to  the  candidature,  of  any  man,  whose  dignity, 
self-respect,  conscience,  and  principles,  are  not  encased  in  a  pretty  thick  shield, 
through  which  no  contempt  could  penetrate." 

From  the  date  of  the  publication  of  the  articles  referred  to  in  the  third  and  eighth 
paragraphs  of  the  affidavit  of  the  said  John  Goupland  Graves,  down  to  the  80th  Jan. 
Ust,  I  had  not  the  slightest  intimation  from  the  said  John  Ooupland  Graves,  or  any 
one  on  his  behalf,  that  he  considered  the  said  articles  in  anyway  reflected  on  his 
character,  or  that  he  supposed  he  was  in  anyway  injured  by  them.  In  fact  the  first 
intimation  I  received  was  through  reading  in  the  newspapers  of  the  application  be 
bad  made  to  the  court  for  a  rule  to  show  cause  why  a  criminal  information  should  not 
be  filed  against  me. 

With  reference  to  paragraph  12  of  the  affidavit  of  the  said  John  Ooupland  Graves, 
I  say  that  the  letter  therein  referred  to  was  inserted  by  the  printer  without  my 


desire  not  to  allow  any  further  reference  to  the  elections  to  be  made,  m  I  eonsidered 
the  elections  being  over  the  matter  should  be  allowed  to  drop. 

Anotber  affidavit  filed  in  opposition,  th^t  of  Fanny  Williams, 


412  CRIMINAL  LAW   CASES. 

Rm.        stated  that  she  was  one  of  the  burgesses  of  St.  Aubyn  ward^  in 
AuNOBR      tt©  borongh  of  Devonport ;   that  at  the  municipal  election  on  the 

'      1st  Nov.  1872,  she  attended  at  the  polling  booth  for  the  said 

1878.        ward,  and  tendered  her  vote  to  John  Conpland  Grroves,  who  there 

j^TT        acted  as  presiding  alderman^  and  who  positively  refused  to  receive 

Criminal     l^^r  vote^  although  she  was  legally  qualified  to  vote^  which  quali- 

Informatiaiu  fication   she  subsequently  used  by  voting  for  Mr.  Mitchell^  a 

candidate  for  membership  of  the  School  Boards  on  which  occasion 

no  objection  whatever  was  taken  to  her  vote;   tliat  the  said  John 

Coupland  Graves  knew  her  personally^  and  knew  that  she  was 

opposed  to  him  in  all  political  matters ;  that  no  change  had  taken 

place  with. reference  to  her  qualification  as  a  burgess,  and  that 

both  elections  were  conducted  upon   the   same  roll  or  list  of 

burgesses. 

A  further  affidavit,  that  of  Jane  Treleaven.  Tippett,  stated  that 
she  was  one  of  the  burgesses  of  Clowance  Ward;  that  on  the  6th 
Dec.  1872,  this  day  of  the  election  of  a  member  of  the  School 
Board,  she  attended  at  the  polling  booth  of  the  said  ward,  for  the 
purpose  of  voting  for  Mr.  Aunger,  who  was  one  of  the  candidates ; 
that  Mr.  John  Coupland  Graves,  who  then  acted  as  returning 
officer,  said  on  her  entering  the  booth,  ^'The  name  ?''  and,  as  he 
did  not  say  '^  your  name,''  she  thought  he  meant  the  name  of  the 
candidate  for  whom  she  intended  to  vote;  and  she  replied 
^^  Aunger''  as  distinctly  as  possible;  that  he  immediately  replied, 
"There  is  no  such  name,  and  you  are  not  entitled  to.  vote;"  that 
she  then  left  the  booth  and  made  inquiries,  and  having  procured 
a  burgess  list  took  it  with  her  again  into  the  polling  booth,  and 
pointed  out  her  name  te  the  said  John.  Coupland  Graves,  who, 
after  some  hesitation,  received  her  vote ;  that  she  was  well  known  in 
the  Clowance  Ward,  and  never  had  any  trouble  in  recording  her 
vote  on  a  former  occasion ;  that  she  believed  that  the  said  John 
Coupland  Graves  knew  when  she  said  ''Aunger"  that  she 
referred  to  the  candidate's  name,  and  not  to  her  own,  as  she  was 
an  opponent  of  the  political  party  of  which  the  said  John  Coup- 
land  Graves  was  an  active  .meniber,  and  that  he  must  have  been 
well  aware  that  she  was  qualified  to  vote  at  the  said  election ;  that 
she  has  since  heard  of  persons  who  mentioned  the  candidate's 
name  instead  of  their  own  at  the  various  polling  booths,  but  whose 
votes  were  never  refused  on  that  ground ;  that  from  the  hasty 
and  abrupt  answer  of  the  said  John  Coupland  Graves  towards  her 
she  believed  he  intended  taking  advantage  of  her  mistaking  his 
question,  and  did  not  intend  to  record  her  vote. 

Other  affidavits  filed  in  opposition  related  to  the  other  matters 
referred  to  in  the  affidavit  of  Mr.  Aunger  above  set  forth. 

ff.  Jwmes,  Q.C.  and  Finder  showed  cause  against  the  rule,  and 
contended  that  there  was  nothing  in  the  article  published  on  the 
9th  Nov.  to  justify  the  court  in  granting  a  criminal  information. 
[Blackburn,  J. — ^That  might  be  so  if  the  article  of  the  9th  Nov. 
stood  alone ;  but  in  the  subsequent  articles  a  specific  and  very 
grave  charge  is  made.]     A  specific  charge  is  contained  in  the 
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later  articles  that  Mr.  Grraves  rejected  the  vote  of  a  workman  who        Rm. 
was  daly  qualified  to  vote^  and  who  was  opposed  to  his  political 
views.     To  that  specific  charge  Mr.  Graves  gives  no  specific 
denial  in  his  affidavit^  but  only  a  general  one^  and  that  is  not        1878. 
sufficient  where  a  relator  asks  the  interposition  of  this  court  in  his       £^^ 
favour^  by  granting  a  criminal  information.     As  to  the  last  pub-      Criminal 
lication  complained  of,  the  paper  in  which  it  was  contained  was   Information, 
suppressed  by  Mr.  Aunger  as  soon  as  he  was  made  acquainted 
with  its  contents^  and  an  apology  was  made  to  the  relator  for  it, 
before  any  proceedings  were  instituted  on  his  behalf. 

Sir  /.  B.  Karslakdy  Q.O.  and  Gha/rlea  in  support  of  the  rule 
were  directed  to  confine  their  attention  to  the  question,  whether 
the  relator  had  or  had  not  brought  fully  before  the  court  all  the 
facts  connected  with  the  charge  of  rejecting  the  woman's  vote. 
They  contended  that  a  sufficient  denial  was  ^ven  to  the  charge 
by  tibe  words  of  the  relator's  affidavit,  that  he  "  did  not  refuse 
any  votes  on  political,  or  improper,  or  illegal  considerations,''  or 
"  prevent  directly  or  indirectly  any  voter  who  was  legally  qualified 
to  vote,  and  who  observed  the  prescribed  regulations  from  voting," 
or  "  directly  or  indirectly  put  any  obstacles  in  the  way  of  any 
voters  voting"  at  the  election.  [Blackburn,  J. — But  the  charge 
made  against  him  mentions  a  specific  instance  to  which  he  does 
not  allude.]  The  sting  of  the  charge  is  that  he  acted  from 
political  and  corrupt  motives,  and  he  denies  that  in  any  particular 
mstance  he  did  so.  [Blackbubn,  J.  referred  to  Rex  v.  HasweU  and 
Bate  (1  Doug.  387),  where  there  was  a  charge  of  treason  made 
against  the  Duke  of  Richmond,  and  the  Duke  having  made  an 
affidavit  stating  generally  that  the  charges  were  false,  scandalous, 
and  malicious,  one  of  the  judges  (Willes,  J.)  said  he  did  not  see 
how  the  court  could  make  any  distinction  between  the  Duke  and 
the  lowest  individual,  and  that  there  must  be  a  specific  denial  of 
the  particular  charges;  and  the  Duke  was  compelled  to  file 
another  affidavit  denying  the  charges  specifically.]  If  the  affi>- 
davit  of  the  relator  is  insufficient,  the  court  should  give  him 
permission  to  amend  it..  [Blackbuen,  J. — I  think  it  is  now  too 
late  to  ask  for  that.] 

Blacebubn,  J. — I  think  there  is  no  doubt  as  to  the  course  we 
ought  to  take  in  this  case.  As  I  stated  the  other  day  in  the  case 
of  Mr.  PlimsoU,  a  restriction  is  put  on  the  power  of  the  coroner 
or  attorney  to  prefer  a  criminal  information  for  libel  in  this  court ; 
that  is  to  say,  it  must  be  done  by  leave  of  the  court  given  in  open 
court.  That  practice  was  first  instituted  in  Lord  Mansfield's  time, 
and  has  for  more  than  a  century  existed,  and  it  has  been  found  to  be 
of  great  public  benefit.  Since  that  time  this  court  has  acted  on  the 
principle  that  in  a  matter  like  a  criminal  information,  the  object 
of  which  is  to  punish  a  man,  the  court  will  not  grant  it  unless 
the  circumstances  are  such  as  to  show  that  the  relator  not  only 
has  the  object  in  view  of  clearing  his  character,  but  that  he  is  also 
a  proper  person  to  be  entrusted  with  it,  and  that  the  circum- 
stances are  such  as  to  render  the  proceedings  a  public  benefit. 
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Km-        When  a  relator  has  brought  forward  a  charge  against  any  one  in 

AuNOHL     ^^^»  ^^>  ^^^  ^^  applied  for  a  criminal  information  against  him, 
-..-^       and  the  court  has  granted  the  rule^  the  court  has  ofben  subse- 
1873        quently  discharged  the  rule  on  the  pafty  against  whom  the  criminal 
£1^^      information  was  asked  apologising  and  paying  the  costs.     But  all 
Criminal     persons  in  the  position  of  relators,  are,  according  to  the  practice 
Information,  which  has  existed  for  a  long  time,  bound  to  satisfy  the  judges, 
who  do  not  act  on  technical  rules  at  all,  but  as  men  of  the  world 
and  men  of  common  sense,  upon  affidavits  that  they  themselves 
are  free  from  blame,  and  are  fit  and  proper  persons  to  be  entrusted 
with  the  prerogative  of  this  court,  and  they  are  to  do  that  in 
the  teeth  of  the  other  side,  who  have  an  opportunity  on  affidavit 
of  persuading  the  court,  if  they  can,  that  such  persons  are  not  so. 
We  should  deprive  persons  of  that  benefit,  and  put  an  end  to  the 
benefit  if  we  did  not  in  all  cases  adhere  strictly  to  that  rule.   In  Mr. 
Plimsoll's  case  we  gave  time  to  show  by  affidavits  that  he  was  free 
from  blame,  in  order  that  the  court  might  be  quite  secure,  and  that 
the  applicant  in  the  case  (Mr.  Norwood)  should  be  able,  if  the  rule 
should  be  made  absolute,  to  say  that  Mr.  PlimsoU  had  an  oppor- 
tunity of  answering  the  matters  alleged  if  he  could,  and  of  clear- 
ing his  character.     In  the  present  case  the  party  who  has  had  to 
show  cause  has  not  satisfied  us  that  that  requisite  has  not  been 
met.     That  being  the  object  of  the  procedure  upon  a  criminal 
information,  it  is  of  the  highest  importance  that  the  relator  should 
in  all  cases  bring  before  the  court  all  the  circumstances  fully  and 
candidly,  where  there  has  beeu  a  specific  charge,  in  order  that 
the  court  may  deal  with  the  matter.     Ever  since  tiie  case  of  the 
Queen  v.  Haswell,  the  Duke  of  Richmond's  case  (1  Doug.  S87),  it 
has  been  the  infiexible  rule  that  the  relator  should  negative  the 
charges  which  are  brought  forward,  but  where  the  facts  are  such 
that  he  can  negative  the  facts  successfully,  and  he  avoids  doing 
that  and  passes  over  them  lightly,  the  rule  must  be  discharged 
and  with  costs.     Now  in  this  case  I  pass  entirely  over  the  article  of 
the  9th  of  November,  because  although  there  may  be  something 
in  that  which  is  libellous,  and  probably  a  matter  of  action  or  a 
matter  of  indictment,  I  do  not  think  it  is  of  such  gravity  that  the 
court  would  make  the  rule  absolute  upon  a  criminal  information. 
Then  on  the  14th  there  wcks  a  specific  charge  made,  which  is  so 
pointed  that  I  think  we  should  have  said  that  it  was  a  matter  for 
a  criminal  information  if  the  matter  had  come  clearly  before  the 
court,  and  it  had  not  been  shown  that  there  was  something  more. 
As  to  that,  this  is  the  statement  in  the  article  complained  of: 
'^  On  the  1st  of  November  last,  the  same  presiding  alderman  of 
whom  we  now  complain,  while  supposed  to  be  attending  to  the 
duties  of  his  office,  was  constantly  sending  out  letters  and  notes 
to  voters  of  the  ward,  the  contents  of  which  none  but  his  own 
party  knew.     It  might  be  as  to  how  the  voting  was  proceeding 
or  influencing  votes  in  some  way  or  other.     To  say  the  least  of 
such  proceedings,  they  are  in  utter  contravention  of  the  law,  and 
the  man  in  such  a  responsible  position  who  had  once  been  guilty 
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of  this  oonduct  ought  not  to  be  appointed  to  snch  duties  again.        ^'^' 
On  Friday  last,  the  day  of  the  election  of  a  member  for  the  School      aotobb. 

Board,  the  same  presiding  officer^  who  was  joined  by  an  aooom-        

plice^  rejected  the  vote  of  a  female^  and  compelled  her  to  leave        ^^"^^^ 
the  polling  booth.     Having  more  public  spirit  than  many  ladies,      lAhel— 
she  repaired  to  the  residence  of  a  mend  of  the  candidate  for  whom      Oriminitl 
she  intended  to  vote.     He  returned  with  her  to  the  booth ;  she   Information. 
insisted  on  the  vote  being  taken,  which  was  then  done.     We 
need  scarcely  say  that  the  voter  was  politically  opposed  to  the 
views  of  the  presiding  officer.     There  is  reason  to  suppose  that 
many  other  votes  were  rejected  in  the  same  way,  the  parties, 
perhaps,  not  knowing  by  what  means  to  obtain  redress.    As  we 
have  before  stated,  a  clear  case  of  this  kind,  such  as  we  are 
enabled  now  to  produce,  ought  to  be  sufficient  ever  afterwards  to 
preclude  the  same  official  from  presiding  on  a  similar  occasion,'' 
&c«     That  is  a  very  specific  statement,  and  no  doubt  the  grava- 
men of  it  is  very  serious.     The  gravamen  of  it  is,  that  the  pre- 
siding officer  acted  as  a  partisan  in  conducting  the  ballot,  and  a 
very  serious  imputation  that  is.    It  is  pointed  to  a  specific  instance 
of  a  female  being  rejected,  and  then  when  she  came  back  being 
admitted.     Mr.  Graves  in  his  affidavit  omits  to  make  any  state- 
ment in  reference  to  that  particular  case.     He  does  not  say  that 
he  does  not  know  who  the  female  was,  and  that  he  cannot  con- 
ceive who  the  female  was,  and  that  there  is  nothing  that   he 
remembers  about  the  female,  nor  does  he  say  what  he  did,  if  that 
was  the  case,  or  that  a  particular  female  came  and  he  rejected  her 
vote  for  snch  and  such  reasons,  and  afterwards  set  it  right.     But 
passing  that  over,    he  says  this :    '^  I  did  not  at  such  election 
refuse  to  take  the  vote  of  any  qualified  supporter  of  Mr.  Aunger, 
nor  did  I  prevent  any  voter  who  was  legally  qualified  to  vote,  and 
who  observed  in  all  respects  the  prescribed  regulations,  from  voting 
at  such  election,  nor  did  I  put  any  obstacle  in  the  way  of  any  voter 
voting  at  such  election.''    That  is  the  general  statement  he  makes. 
Now  Miss  Tippett  comes  forward  and  says  that,  on  the  day  of  the 
election  of  a  member  of  the  School  Board,  she  attended  at  the 
polling  booth  for  the  purpose  of  voting  for  Mr.  Aunger,  who  was 
one  of  the  candidates ;  that  Mr.  J.  G.  Graves,  who  then  acted  as 
returning  officer,  said,  on  her  entering  the  booth,  *'  The  name," 
and  as  he  did  not  say  '^  Your  name,"  she  thought  he  meant  the 
name  of  the  candidate  for  whom  she  intended  to  vote.     She 
replied   '^  Aunger,"  as  distinctly  as  possible.     He  immediately 
replied,  "  There  is  no  such  name,  and  you  are  not  entitled  to 
vote."     She  then  left  the  booth.      She  does  not  say  she  waa 
turned  out.      There  may  be  a  little  exaggeration  in  the  other 
statement  in  consequence  of  the  presiding  officer's  conduct.  '^Ithen 
left  the  booth  and  made  enquiries,  and  having  procured  a  burgess 
list,  I  took  it  with  me  again  into  the  polling  booth,  and  pointed 
out  my  name  to  the  said  J.  G.  Graves,  who  after  some  hesitation 
received  my  vote."     Then  she  goes  on  to  say,  that  she  has  heard 
of  persons  who  mentioned  the  candidate's  name  instead  of  their 
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Rw.        own  at  various  polling  booths^  but  whose  votes  were  never  re- 
AuNOBB.      ^"8®^  ^^  ^^^  ground.     Taking  that  to  be  true,  there  is  a  great 

deal  of  colour  in  the  argument  which  has  been  addressed  to  us  by 

1873.       Mr.  James.     But  I  do  not  go  upon  that  ground  and  say  that  that 

l^^      is  sufficient  in  itself,  but  upon  the  ground  that  Mr,  Graves,  know- 

Cfiminai     iug  such  detailed  accusations  had  been  made  in  the  article  of 

Injormation,  wmch  he  complained,  ought  to  have  stated  all  he  knew  about  it ; 

in  which  case  probably  this  rule  would  not  have  been  granted. 

He  has  not  brought  these  details  before  us,  and  this  rule  must  be 

discharged  with  costs. 

QuAiN,  J. — I  am  of  the  same  opinion.  If  it  is  not  the  universal 
rule,  it  is  the  general  rule  where  specific  charges  are  brought 
that  the  party  applying  for  the  criminal  information  must  deny 
the  charge  specifically,  or  give  his  reasons  why  he  cannot  deny 
it,  or  state  on  oath  that  he  does  not  understand  the  imputation. 
Here  Mr.  Graves  has  done  neither.  He  has  not  explained  about 
neglecting  this  lady^s  vote,  nor  has  he  said  that  he  is  unable  to 
recollect  such  a  case.  He  has  merely  confined  himself  to  a 
general  denial  that  he  never  rejected  for  political  reasons  any 
vote  of  any  person  duly  qualified  to  vote.  It  is  clear  that  that  is 
not  a  sufficient  denial  of  the  charge.  It  must  be  denied  speci- 
fically, according  to  the  rule  laid  down  by  Lord  Mansfield  in  the 
case  that  my  brother  Blackburn  referred  to.  We  must  adhere  to 
that  rule  in  this  case,  and  therefore  this  rule  wiU  be  discharged. 

Archibald,  J. — ^I  am  of  the  same  opinion.  When  a  party  is 
assailed  by  a  grave  and  serious  libel,  he  has  two  courses  open  to 
him ;  he  mav  either  bring  an  action,  in  which  case  the  defendant 
will  be  heard ;  or  if  the  charge  is  of  such  a  character  that  he  is 
not  to  be  satisfied  with  proceedings  of  that  kind,  he  may  apply  to 
the  court  and  waive  his  right  of  action;  But  I  think  it  is  a  safe 
rule  where  he  takes  the  latter  course,  to  say  that  he  must  deal 
with  perfect  candour  with  reference  to  all  the  circumstances  of 
the  case,  and  he  ought  to  make  it  appear  not  only  that  he  is  free 
from  blame,  but  that  his  conduct  is  such  that  there  is  no  colour 
for  the  imputations  cast  upon  him.  It  cannot  be  said  in  this  case, 
where  a  pointed  charge  of  this  kind  is  made,  and  his  attention 
called  to  it,  that  that  has  been  satisfactorily  done.  Therefore  the 
rule  must  be  discharged. 

Ride  discharged  with  costs. 

m 

Attorneys  for  relator,  Wedlake  and  Letts. 
Attorneys  for  Mr.  Aunger,  Nelsons. 
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COURT  OP  CRIMINAL  APPEAL. 

June  7,  1873. 

(Before  Cockburn,  C.J.,  Bovill,  C.J.,  Kelly.  C.B.,  Martin,  B., 
Bramwell,  B.,  Keating,  J.,  Blackburn,  J.,  Mellor,  J.,  Pigott^ 
B.,  Lush,  J.,  Brett,  J.,  Clbasbt,  B.,  Grove,  J.,  Denman,  J., 
and  Archibald,  J.) 

Beg.  v.  Middleton.  (a). 

Larceny — Parting   with   possession   of  money   under  mistaks — 

Animus  fwrandL 

A  depositor  in  a  post-ojffice  savings  hanlc  obtained  a  warrant  for  the 
withdrawal  of  10«.,  and  presented  it  with  his  depositor's  hook  fo 
a  clerk  at  the  post-office,  who,  instead  of  referring  to  the  proper 
letter  of  advice  for  10«.,  referred  by  mistake  to  another  letter  of 
advice  for  81,  \6s.  lOd.,  and  placed  that  sum  upon  the  counter. 
The  clerk  entered  81,  I6s.  lOd,  in  the  depositor's  hook  OjS  paid, 
and  stamped  it.  The  depositor  took  up  that  sum  and  went  away. 
The  jury  Jound  that  he  had  the  animus  furandi  at  the  moment  of 
taking  money  from  the  counter ,  and  that  he  knew  the  money  to  be 
the  money  of  the  Postmaster-General  when  he  took  it  up,  and 
found  him  guilty  of  larceny : 

Held,  by  a  majority  of  the  Judges,  that  he  was  properly  convicted  of 
larceny. 

Per  Gockbum,  0.  J.,  Blackbu/m,  J.,  Mellor,  J.,  Lush,  J.,  drove,  J., 
Denman,  J.,  and  Archibald,  J.,  that  the  clerk,  and  th&ref&i'o  the 
PostmaMer-Oeneral,  having  intended  that  the  property  in  the 
money  should  belong  to  the  prisoner  through  mistake^  the 
prisoner  knowing  of  the  mistake,  and  having  the  animus  furandi 
at  the  time,  teas  guilty  of  larceny. 

Per  Bovill,  C.J,,  Kelly,  0,B,,  and  Keating,  J,,  that  the  clerk  having 
only  a  limited  authority  under  the  letter  of  advice,  had  no  power  to 
part  with  tlw  property  in  the  money  to  tlie  prisoner,  and  that 
therefore  the  conviction  was  right. 

Per  Pigott,  B,,  that,  before  possession  of  the  money  was  parted  with, 
and  while  it  was  on  the  counter,  the  prisoner  had  the  animus 
fiirandi,  and  took  it  up,  and  was  therefoi'e  guilty  of  larceny. 

Per  Martin,  B,,  Bramwell,  B,,  Brett,  J,,  and  Cleasby,  B,,  that  the 
money  was  not  taken  invito  d(ymino,  and  therefore  that  there  was 
no  larceny, 

{a)  Reported  by  John  Thompson,  Esq^  Barrister-at-Law. 
VOL.XII.  E   £ 


418 


CRIMINAL  LAW  CASES. 


Rbo. 

V. 
MiDDLBTON. 

1873. 

lAirceny  — 
Eoidance, 


Per  Bramwell,  B,,  and  Brett,  J.,  (hat  the  authority  of  the  clerk 
authorized  the  parting  with  the  'possession  and  property  in  the 
entire  sum  laid  down  on  the  counter, 

THE  case  and  argument  were  published  supra,  p.  260,  the 
decision  haying  been  announced  before  delivery  of  the 
judgments. 

June  7. — Judgnients  of  the  Court  were  this  'day  delivered. 

BoviLL,  C.  J. — This  was  a  case  in  which  the  prisoner  was 
indicted  at  the  Central  Criminal  Court  for  feloniously  stealing 
money,  the  property  of  the  Queen,  or  of  the  Postmaster-General. 
— On  the  trial  he  was  found  guilty,  but  a  case  was  reserved  for 
the  opinion  of  the  Court  of  Criminal  Appeal,  which  came  on  in 
the  ordinary  course  before  five  Judges ;  but  on  the  argument  they 
were  not  agreed,  and  the  case  was  adjourned,  to  be  argued  before 
all  the  Judges.  Pollock,  B.  was  obliged  to  be  absent  at 
chambers,  and  Quain,  J.  was  unwell,  but  the  other  Judges, 
fifteen  in  number,  heard  the  case,  and  after  time  taken  to  consider, 
eleven  of  those  fifteen  Judges  were  of  opinion  that  the  conviction 
was  right  and  ought  to  be  adfirmed :  my  brothers  Martin,  Bramwell, 
Brett  and  Cleasby  dissented.  Judgment  was  accordingly  given 
in  accordance  with  the  opinion  of  the  majority ;  but  as  it  was 
thought  important  that  the  grounds  of  the  decision  should  be 
accurately  known,  it  was  announced  that  the  reasons  of  the 
judgments  would  on  a  subsequent  day  be  delivered  in  writing. 

I  will  now  proceed  to  deliver  the  judgment  of  the  Lord  Chief 
Justice  and  of  my  brothers  Blackburn,  Mellor,  Lush,  Grove, 
Denman  and  Archibald,  which  is  as  follows  : 

The  points  raised  by  the  case  are  in  efiect  three.  The  uniform 
course  of  indictments  for  larceny,  from  the  earliest  times,  has  been 
to  allege  that  the  prisoner  *'  feloniously  stole,  took,  and  carried 
away  ^'  the  goods  of  a  named  person,  and  Lord  Hale  in  his  "  Pleas 
of  the  Crown,''  vol.  i.,  p.  165,  states  with  perfect  accuracy  that  the 
words  "feloniously  stole  and  took  '^  are  essential  to  the  crime.  In 
the  present  case  the  jury  have  found  that  the  prisoner  had  the 
animus  fwrandi  atthe  moment  of  taking  the  money  from  the  counter, 
and  that  he  knew  the  money  to  be  the  money  of  the  Postmaster- 
General  when  he  took  it  up.  So  far,  therefore,  as  the  guilty 
knowledge  and  felonious  intention  are  ingredients  in  the  crime  of 
stealing,  we  must  take  it  as  proved  that  the  prisoner  was  guilty. 
But  the  case  states  facts  which  raise  the  doubt  whether,  under 
the  circumstances  stated,  this  was  a  "  taking,''  and  also  whether  it 
was  a  "  stealing  "  within  the  meaning  put  by  the  law  on  these 
averments  in  an  indictment  for  larceny.  The  circumstances 
which  raise  that  doubt  are  as  follows : — Assuming  that  the  clerk 
who  actually  was  engaged  in  the  transaction  had  such  authority 
from  the  Postmaster-General  that  all  he  did  is  to  be  taken  as 
done  by  the  Postmaster-General,  it  is  the  first  question  whether 
the  money  can  be  said  to  have  been  taken  by  the  prisoner  within 
the  meaning  of  the  averment,  inasmuch  as  the  clerk  (who  on  this 
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hypothesis  is  equivalent  to  the  Postmaster-Greneral)  certainly 
meant  that  the  prisoner  should  take  up  that  money^  though  he 
only  meant  this  beoause  of  a  mistake  he  made  as  to  the  identity 
of  the  prisoner  with  the  person  really  entitled  to  that  money. 
Then  a  second  question  arises^  whether  it  can  be  properly  said  that 
he  stole  the  money^  inasmuch  as  the  clerk^  and  therefore  on  this 
hypothesis  the  Postmaster-Greneral,  intended  that  the  property  in 
the  money  should  belong  to  the  man  before  him^  though  he  intended 
that  in  consequence  of  amistake  as  to  his  identity^  and  the  prisoner 
from  the  beginning  knew  of  the  mistake,  and  had  at  the  time  of 
the  taking  the  guilty  intention  to  steal  the  money.  A  third 
question  arises  in  the  event  of  the  first  two  questions  being 
determined  in  favour  of  the  prisoner,  viz.,  whether  the  clerk 
really  had  such  general  authority  as  to  represent  the  Postmaster- 
General,  or  whether  his  authority  was  not  limited  to  paying 
the  money  specified  in  the  letter  of  advice,  viz.,  10«.,  which 
special  authority,  if  it  was  so  limited,  he  did  not  pursue. 
The  maiority  of  the  judges,  eight  in  number,  have  formed 
their  judgment  on  the  decision  of  the  first  two  points  in 
favour  of  the  Crown,  which  therefore  renders  it  unnecessary  for 
them  to  decide  the  last.  The  Lord  Chief  Justice  of  the  Common 
Pleas  and  the  Lord  Chief  Baron  and  ray  brother  Keating,  who 
agree  with  the  raajority  in  thinking  the  conviction  should  be 
affirmed,  do  so  solely  on  the  last  ground,  that  the  authority  of  the 
clerk  was  a  special  authority  not  pursued,  and  their  reasons  are 
stated  in  two  separate  judgments.  It  is  not  to  be  understood 
that  the  eight  who  form  the  rest  of  the  majority  decide  this 
question  the  other  way,  but  merely  that  they  consider  it 
unnecessary  to  decide  it  at  all.  We  now  proceed  to  state  the 
reasons  on  which  we  think  it  ought  to  be  held  that  there  was 
under  the  circumstances  stated  a  ^^  taking,^^  within  the  meaning 
of  the  averment  in  the  indictment.  We  agree  that,  according  to 
the  decided  cckses  it  is  no  felony  at  Common  Law  to  steal  goods  if 
the  goods  were  already  lawfully  in  the  possession  of  the  thief,  and 
that  therefore  at  Common  Law  a  bailee  of  goods,  or  a  person  who 
finds  goods  lost,  and  not  knowing  or  having  the  means  of 
knowing  whose  they  were,  takes  possession  of  them,  is  not  guilty 
of  larceny  if  he  subsequently,  with  full  knowledge  and  a  felonious 
intention,  converts  them  to  his  own  use.  It  is  to  say  the  least 
very  doubtful  whether  this  doctrine  is  either  wise  or  just,  and  the 
Legislature  in  the  case  of  bailees  have  by  statute  enacted  that 
bailees  stealing  goods,  &c.,  shall  be  guilty  of  larceny,  without 
reference  to  the  subtle  exceptions  engiufbed  by  the  cases  on  the 
old  law,  but  in  such  a  case  as  the  present  there  is  no  statute 
applicable,  and  we  have  to  apply  the  Common  Law.  Now  we  find 
that  it  has  been  often  decided  that  where  the  true  owner  did  part 
with  the  physical  possession  of  a  chattel  to  the  prisoner  (and 
therefore  in  one  sense  the  taking  of  the  possession  was  not 
against  his  will),  yet  if  it  was  proved  that  the  prisoner  from  the 
beginning  had  the  intent  to  steal,  and  with  that  intent  obtained  the 
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possession^  it  is  a  safficient  taking.  We  are  not  concerned  at 
present  to  enquire  whether  originally  the  judges  ought  to  have 
introduced  a  distinction  of  this  sort,  or  ought  to  have  left  it  to  the 
legislature  to  correct  the  mischievous  narrowness  of  the  Common 
Law,  but  only  whether  this  distinction  is  not  now  established,  and 
we  think  it  is.  The  cases  on  the  subject  are  collected  in  "  Russell 
on  Crimes,'^  4th.  Edit.,  vol.  ii.,  p.  201.  Perhaps  those  that  most 
clearly  raise  the  point  are  Davenporfs  case  and  Savage's  ca^e, 
(2  Eussell,  201.)  In  the  present  case  the  jfindingof  the  jury,  that 
the  prisoner  at  the  nK)ment  of  taking  the  money  had  the  animus 
furandi,  and  was  aware  of  the  mistake,  puts  an  end  to  all  objection 
arising  from  the  fact  that  the  clerk  meant  to  part  with  the 
posHCssion  of  the  money.  On  this  part  of  the  case,  there  is  no 
difference  of  opinion.  On  the  second  question,  namely,  whether 
(assuming  that  the  clerk  was  to  be  considered  as  having  all  the 
authority  of  the  owner),  the  intention  of  the  clerk  (such  as  it  was) 
to  part  with  the  property  prevents  this  from  being  larceny,  there 
is  more  difficulty  and  there  is  in  fact  a  serious  difference  of  opinion, 
though  the  majority,  as  already  stated,  think  the  conviction 
right.  The  reasons  which  lead  us  to  this  conclusion  are  as  follow : 
At  Common  Law  the  property  in  personal  goods  passes  by  a 
bargain  and  sale  for  consideration,  or  a  gift  of  them  accompanied 
by  delivery,  and  it  is  clear  from  the  very  nature  of  the  thing  that 
an  intention  to  pass  the  property  is  essential  both  to  a  sale  and 
to  a  gift.  But  it  is  not  at  all  true  that  an  intention  to  pass  the 
property,  even  though  accompanied  by  a  delivery,  is  of  itself 
equivalent  to  either  a  sale  or  a  gift.  We  will  presently  explain 
more  fully  what  we  mean  and  how  this  is  material.  Now  it  is 
established  that  where  a  bargain  has  been  made  between  the 
owner  of  a  chattel  and  another,  by  which  the  property  is  transferred 
to  the  other,  the  property  actually  passes,  though  the  bargain  has 
been  induced  by  fraud.  The  law  is  thus  stated  in  the  judgment 
of  the  Exchequer  Chamber  in  Olougk  v.  London  and  North- 
Western  Railway  Company  (7  L.  Rep.  Exch.  34),  where  it  is 
said,  "We  agree  completely  with  what  is  stated  by  all  the  Judges 
below,  that  the  property  in  the  goods  passed  from  the  London 
Pianoforte  Company  to  Adams  by  the  contract  of  sale.  The  fact 
that  the  contract  was  induced  by  fraud  did  not  render  the 
contract  void,  or  prevent  the  property  from  passing,  but  merely 
gave  the  party  defrauded  a  right,  on  discovering  the  fraud,  to  elect 
whether  he  would  continue  to  treat  the  contract  as  binding,  or 

would  disaffirm  the  contract  and  resume  his  property 

We  think  that  so  long  as  he  has  made  no  election  he  retains  the 
right  to  determine  it  either  way,  subject  to  this,  that  if  in  the 
interval,  whilst  he  is  deliberating,  an  innocent  third  party  has 
acquired  an  interest  in  the  property,  or  if,  in  consequence  of  his 
delay,  the  position  even  of  the  wrong-doer  is  affected,  it  will 
preclude  him  from  exercising  his  right  to  rescind.^'  It  follows 
obviously  from  this,  that  no  conversion  or  dealing  with  the  goods 
before  the  election  is  determined  can  amount  to  a  stealing  of  the 
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vendor's  goods,  for  they  had  become  the  goods  of  the  purchaser        Ruo. 
and  still  remained  so  when  the  supposed  act  of  theft  was  com-  ^^ 

mitted.     There  are  accordingly  many  cases,  of  which  the  most         

recent  is  B.  v.  Prince  (11  Cox.  C.  C.  193),  which  decide  that  1873. 
in  such  a  case  the  guilty  party  must  be  indicted  for  obtain-  ^  ^ 
ing  the  goods  by  false  pretences,  and  cannot  be  convicted  of  Evince, 
larceny.  In  that  C€kse,  however,  the  money  was  p^d  to  tho 
holder  of  a  forged  cheque  payable  to  bearer,  and  therefore  vested 
in  the  holder,  subject  to  the  right  of  the  bank  to  divest  the 
property.  In  the  present  case  the  property  still  remained  that  of 
the  Postmaster-General,  and  never  did  vest  in  the  prisoner  at  all.  ? 
There  was  no  contract  to  render  it  his  which  required  to  be 
rescinded >  there  was  no  gift  of  it  to  him;  for  there  was  no 
intention  to  give  it  him  or  anyone.  It  was  simply  a  handing  it 
over  by  a  pure  mistake,  and  no  property  passed.  As  this  was 
money  we  cannot  test  the  case  by  seeing  whether  an  innocent 
purchaser  could  have  held  the  property;  but  let  us  suppose  that  a 
purchaser  of  beans  goes  to  the  warehouse  of  a  merchant  with  a 
genuine  order  for  so  many  bushels  of  beans,  to  be  selected  from 
the  bulk,  and  so  become  the  property  of  the  vendee,  and  that  by 
some  strange  blunder  the  merchant  delivers  to  him  an  equal  bulk 
of  coffee.  K  that  coffee  was  sold  (not  in  market  overt)  by  the 
recipient  to  a  third  person,  could  he  retain  it  against  the  merchant, 
on  the  ground  that  he  had  bought  it  from  one  who  had  the 
property  in  the  coffee,  though  subject  to  be  divested?  We  do  not 
remember  any  case  in  which  such  a  point  has  arisen,  but  surely 
there  can  be  no  doubt  he  could  not,  and  that  on  the  principle 
enunciated  by  Lord  Abinger,  in  Chester  v.  Hopkins  (4 
M.  &  W.  404),  when  he  says  "  If  a  man  offers  to  buy  peas  of 
another  and  he  sends  him  beans,  he  does  not  perform  his  contract; 
but  that  is  not  a  warranty :  there  is  no  warranty  that  he  should 
sell  him  peas,  the  contract  is  to  sell  peas,  and  if  he  sends  him  any- 
thing else  in  their  stead  it  is  a  non-performance  of  it,"  We  admit 
that  the  case  is  undistinguishable  frpm  the  one  supposed  in  the 
argument  of  a  person  handing  to  a  cabman  a  sovereign  by  mistake 
for  a  shilling ;  but  after  carefully  weighing  the  opinions  to  the 
contrary,  we  are  decidedly  of  opinion  that  the  property  in  the 
sovereign  would  not  vest  in  the  cabman,  and  that  the  question 
whether  the  cabman  was  guilty  of  larceny  or  not  would  depend 
upon  this — ^whether,  at  the  time  he  took  the  sovereign,  he  was 
aware  of  the  mistake,  and  had  then  the  guilty  intent,  the  animus 
furandi.  But  it  is  further  urged  that  if  the  owner,  having  power 
to  dispose  of  the  property,  intended  to  part  with  it,  that  prevents 
the  crime  from  being  larceny,  though  the  intention  was 
inoperative  and  no  property  passed.  In  almost  all  the  cases  on 
the  subject  the  property  had  actually  passed,  or  at  least  the  Court 
thought  it  had  passed;  but  two  cases.  Beg.  v.  Adams  (1  Den.  C,  C. 
38),  and  Beg.  v.  AtkiTison  (2  Bast.  P.  C.  673),  appear  to  have 
been  decided  on  the  ground  that  an  intention  to  pass  the  property, 
though  inoperative,  and  known  by  the  prisoner  to  be  inoperative. 
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was  enough  to  prevent  the  crime  from  being  that  of  larceny.  But 
we  are  unable  to  perceive  or  understand  on  what  principle  these 
cases  can  be  supported,  if  DavenporVs  case  and  the  others 
involving  the  same  principle  are  law ;  and,  though  if  a  long  series 
of  cases  had  so  decided  we  should  think  we  were  bound  by  them, 
yet  we  think  that  in  a  Court  such  as  this,  which  is  in  eflFect  a 
Court  of  Error,  we  ought  not  to  feel  bound  by  two  cases  which,  as 
far  as  we  can  perceive,  stand  alone,  and  seem  to  us  contrary  both 
to  principle  and  justice. 

BoviLL,  C.  J.,  then  read  his  own  judgment,  in  which  Kbatinq,  J. 
concurred. — The  proper  definition  ot  larceny  according  to  the 
law  of  England,  from  the  time  of  Bracton  downwards,  has  been 
considered  to  be  the  wrongful  or  fraudulent  taking  and  carrying 
away  by  any  person  of  the  personal  goods  of  another  from  any 
place,  without  any  colour  of  right,  with  a  felonious  intent  to  convert 
them  to  the  taker^s  own  use,  and  make  them  his  own  property, 
without  the  consent  and  against  the  will  of  the  owner ;  and  the 
question  for  our  consideration  is,  whether  the  facts  of  the  present 
case  bring  it  within  that  definition.  Under  the  Act  for  establishing 
Post-office  Savings-Banks  (24  Vict.  c.  14),  deposits  are  received  at 
the  Post-offices  authorized  by  virtue  of  that  Act,  for  the  purpose  of 
being  remitted^  to  the  principal  office  (sect.  1).  By  sect.  2  the 
Postmaster-General  is  to  give  an  acknowledgement  for  such 
deposits  and  by  the  5th  section  all  moneys  so  deposited  with  the 
Postmaster-General  are  forthwith  to  be  paid  over  to  the  Com- 
missioners, for  the  reduction  of  the  National  Debt.  By  the  same 
section  all  sums  withdrawn  by  depositors  are  to  be  repaid  out  of 
those  moneys  through  the  office  of  the  Postmaster- General ;  and 
by  sect.  3  the  authority  of  the  Postmaster-General  for  such 
repayments  shall  he  transmitted  to  the  depositor,  who  is  to  be 
entitled  to  repayment  at  a  post-office  within  ten  days.  It  appears 
to  us  that  the  moneys  received  by  the  Postmasters  at  their 
respective  offices,  by  virtue  of  this  Act,  are  the  property  of  the 
Crown  or  of  the  Postmaster-General,  and  that  neither  the  Post- 
masters nor  the  clerks  at  the  post-offices  have  any  power  or 
authority,  either  general  or  special,  to  part  with  the  property  in 
or  even  the  possession  of,  the  moneys  so  deposited,  or  any  part  of 
them,  to  any  person,  except,  upon  the  special  authority  of  the 
Postmaster-General.  In  this  case  the  prisoner  had  received  a 
warrant  or  authority  from  the  Postmaster-General  entitling  him 
to  repayment  of  10^.  (being  part  of  a  sum  of  11 «.  which  he  had 
deposited)  from  the  post-office  at  Notting-Hill,  and  a  letter  of 
advice  to  the  same  efiect  was  sent  by  the  Postmaster-General  to 
that  post-office,  authorizing  the  payment  of  the  10^.  to  the 
prisoner.  Under  these  circumstances  we  are  of  opinion  that 
neither  the  clerk  to  the  postmistress  nor  the  postmistress 
personally  had  any  power  or  authority  to  part  with  the  five- pound 
note,  three  sovereigns,  the  half-sovereign,  and  silver  and  copper, 
amounting  to  8Z.  16«.  10(i.,  which  the  clerk  placed  upon  the 
counter  and  which  wtvs  taken  up  by  the  prisoner.     In  this  view 
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the  present  case  appears  to  be  nndistinguishable  from  other  cases 
where  obtaining  articles  animo  furandi  from  the  master  of  a  post- 
office^  though  he  had  intentionally  delivered  them  over  to  the 
prisoner,  has  been  held  to  be  larceny,  on  the  principle  that  the 
Postmaster  had  not  the  property  in  the  articles,  or  die  power  to 
part  with  the  property  in  them.  For  instance  the  obtaining  the 
mail-bags  by  pretending  to  be  the  mail-gaard,  as  in  Reg.  v. 
Pearse  (2  East.  P.  C.  603),  the  obtaining  a  watch  from  the  post- 
master by  pretending  to  be  the  person  for  whom  it  was  intended, 
as  in  Beg.  v.  Kay  (D.  &  B.  231 ;  7  Cox  0.  0.  298),  (where  Reg.  v. 
Pearse  was  relied  upon  in  the  judgment  of  the  Court),  and  the  ob- 
taining letters  from  the  postmaster  onder  pretence  of  being  the 
servant  of  the  party  to  whom  they  were  addressed,  as  in  Joneses 
ca^e  (1  Den.  188),  and  in  Reg.  v.  Oillings  (1  P.  &  P.  36),  were  all 
held  to  be  larceny.  The  same  principle  has  been  acted  upon  in 
other  cases  where  the  person  having  merely  the  possession  of 
goods,  without  any  power  to  part  with  the  property  in  them,  has 
delivered  them  to  the  prisoner,  who  has  obtained  them  animo 
furandi ;  for  instance,  such  obtaining  of  a  parcel  from  a  carrier's 
servant,  by  pretending  to  be  the  person  to  whom  it  was  directed, 
as  in  Reg.  v.  Longstreet  (1  Mood.  C.  C.  137),  or  obtaining  goods 
through  the  misdelivery  of  them  by  a  ca/rman's  servant,  through 
mistake  to  a  wrong  person,  who  appropriated  them  animo  furandi, 
as  in  Reg.  v.  Little  (10  Cox  C.  C.  559),  were  in  like  manner  held 
to  amount  to  larceny.  In  all  these  and  other  similar  cases,  many 
of  which  are  collected  in  2  Russell  on  Crimes,  211  to  215,  the 
property  was  considered  to  be  taken  without  the  consent  and 
against  the  will  of  the  owner,  though  the  possession  was  parted 
with  by  the  voluntary  act  of  the  servant  to  whom  the  property 
had  been  entrusted  for  a  special  purpose.  And  where  property  is 
so  taken  by  the  prisoner  knowingly,  with  intent  to  deprive  the 
owner  of  it,  and  feloniously  to  appropriate  it  to  himself,  he  may  in 
our  opinion  be  properly  convicted  of  larceny.  The  case  is  very 
different  where  the  goods  are  parted  with  by  the  owner  himself, 
or  by  a  person  having  authority  to  act  for  him,  and  where  he  or  such 
agent  intends  to  part  with  the  property  in  the  goods,  for  then, 
although  the  ^oods  be  obtained  by  fraud,  or  forgery,  or  false 
pretences,  it  is  not  a  taking  against  the  will  of  the  owner,  which  is 
necessary  in  order  to  constitute  larceny.  The  delivery  of  goods 
by  the  owner  upon  an  order  which  was  in  fact  forged,  as  in  Reg. 
Adams   (1  Den.  38),  the  payment  of  money  by  a  banker's 
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cashier  on  a  cheque  which  turned  out  to  be  a  forgery,  as  in  Reg. 
V.  Prince  (11  Cox  C.  C.  193),  and  the  delivering  up  of  pledges  by 
a  pawnbroker's  manager  by  mistake,  and  through  fraud,  as  in 
Reg.  V.  Jackson  (1  Mood.  119),  are  instances  of  this  kind,  and 
where  the  intent  voluntarily  to  part  with  the  property  in  the 
goods  by  a  person  who  had  authority  to  part  with  the  property  in 
them  prevented  the  offence  being  treated  as  a  larceny.  In  the 
present  case  not  only  had  the  postmistress  or  her  clerk  no  power 
or  authority  to  part   with  the  property  in   this   money  to  the 
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prisoner,  but  the  clerk  in  one  sense  never  intended  to  part  with 
the  8Z.  I65.  lOd.  to  the  person  who  presented  an  order  for  only 
10s.,  and  he  placed  the  money  on  the  counter  by  mistake,  though 
at  the  time  he  (by  mistake)  intended  that  the  prisoner  should  take 
it  up,  and  by  mistake  entered  the  amount  in  the  prisoner's  book. 
When  the  money  was  lying  upon  the  counter  the  prisoner  was 
aware  that  he  was  not  entitled  to  it,  and  that  it  could  not  be,  and 
was  not  really  intended  for  him,  yet,  with  full  knowledge  on  his  part 
of  the  mistake,  he  took  the  money  up  and  carried  it  away, 
intending  at  the  time  he  took  it  to  deprive  the  owner  of  all 
property  in  it,  and  feloniously  to  appropriate  it  to  his  own  use. 
There  was,  therefore,  as  it  seems  to  us,  a  wrongful  and  fraudulent 
taking  and  carrying  away  of  the  whole  of  this  money  by  the 
prisoner,  without  any  colour  of  right,  ani/mo  furandi^  and  against 
the  will  of  the  real  owner.  For  these  reasons  and  upon  the 
authorities  before  stated,  we  think  the  prisoner  was  properly 
convicted  of  larceny. 

Kelly,  O.B. — The  facts  of  this  case,  simply  stated,  are  these. 
The  prisoner,  having  deposited  lOs.  in  the  Post-office  Savingfs 
Bank,  and  taken  the  necessary  steps  to  withdraw  it,  proceeded  to 
the  post-office  and  presented  his  order  for  the  10s.  The  post- 
office  clerk  having  looked  at  the  letter  of  advice  for  the  payment 
of  the  10s.  and  at  another  letter  of  advice  for  the  payment  to 
another  depositor  of  8Z.  and  a  fraction,  by  mistake  took  up  the 
8Z.  odd  destined  for  the  other  depositor,  and  laid  it  upon  the 
counter  before  the  prisoner,  who  took  up  the  money  and  went 
away  with  it,  and  applied  it  to  his  own  use.  The  jury  expressly 
found  that  he  knew  the  8Z.  odd  did  not  belong  to  him,  and  that  it 
did  belong  to  the  Postmaster-Greneral,  and  that  he  took  it  up  and 
carried  it  away  with  him.  cmimo  fwrandi.  Upon  these  facts,  and 
this  finding,  I  cannot  bring  myself  to  doubt  that  the  prisoner  was 
guilty  of  larceny.  He  saw  the  money  upon  the  counter  before 
him ;  he  knew  that  it  was  not  his  own,  and  that  it  was  another 
person's  money,  and  he  took  it  up  and  took  it  away  with  the 
intent  to  steal  it.  If  he  had  gone  into  the  office  knowing  that  he 
had  to  receive  10s.,  and  that  somebody  had  to  receive  8Z.,  and  he 
had  seen  the  10s.  and  the  8Z.  lying  upon  the  counter  before  him, 
and  had  taken  away  the  8Z.  animo  furcmdi,  no  question  could 
have  been  raised  about  his  guilt.  Does  it  then  make  any  dif- 
ference that  the  clerk  placed  the  money  before  him  and  intended 
that  he  should  take  it  ?  If  the  money  had  belonged  to  the  clerk, 
and  the  clerk  had  intended  to  pass  the  property  in  the  money  from 
himself  to  the  prisoner,  or  if,  the  money  belonging  to  the  Post- 
master-General or  the  Queen,  the  clerk  had  been  authorized  to 
pass  the  property  in  that  money  to  the  prisoner,  the  case  might 
have  been  different.  But  this  money  did  not  belong  to  the  clerk, 
and  he  had  no  authority  to  pass  the  property  in  the  money  to  the 
prisoner.  B.  v.  Prince  was  cited,  whore  a  banker^s  clerk,  to 
whom  a  forged  cheque  was  presented,  paid  the  money  in  igno- 
rance of  the  forgery,  and  the  receiver,  who  intended  to  defraud 
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the  banker  of  the  money^  was  acquitted  of  larceny  on  the  ground 
that  the  clerk  had  aathority  to  receive  the  cheque  and  to  dispose 
of  the  money  which  he  had  paid  to  the  prisoner,  and  was  the 
agent  of  the  banker  in  so  doing ;  so  that  the  case  was  the  same 
as  if  the  banker  himself,  who  was  the  owner  of  the  money,  had 
delivered  it  to  the  prisoner.  There,  however,  the  clerk  was  not 
only  the  agent  of  the  banker,  but  he  acted  strictly  in  the  dis- 
charge of  his  duty,  for  he  had  not  only  the  authority  of  his 
employer  to  pay  the  money,  but  in  the  absence  of  any  suspicion, 
or  reason  to  suspect,  that  the  cheque  was  forged,  it  was  his  duty 
to  pay  it,  and  he  did  pay  it  with  the  banker^s  money.  And 
there  are  other  cases  where  the  owner  of  a  chattel  delivers  it  to 
another  with  the  intent  to  pass  the  property,  and  the  receiver  has 
been  acquitted  of  larceny.  But  in  this  case  the  post-office  clerk 
was  not  the  owner  of  the  81.,  and  had  no  authority  whatever  to 
deliver  that  sum  of  money  to  the  prisoner,  which  is  precisely  the 
case  excepted  in  the  judgment  of  the  Qiieen  v.  Prince,  and  brings  it 
within  the  Qtue&n  v.  Longstreeth  therein  cited.  The  case  appears 
to  me  to  be  the  same  (indeed  I  suggested  it  during  the  argu- 
ment) as  if  the  prisoner  had  left  a  watch  at  a  watchmaker's 
to  be  repaired,  and  afterwards  goes  to  the  watchmaker's, 
where  he  sees  his  watch  hanging  up  behind  the  counter, 
and  another  watch  of  greater  value,  and  belonging  to  another 
person,  hanging  beside  it,  and  upon  his  asking  for  his  watch, 
the  shopman,  by  mistake,  hands  him  the  watch  belonging  to  the 
other  person.  He  sees  his  own  watch ;  he  knows  that  the  watch 
handed  to  him  does  not  belong  to  him,  but  is  the  property  of 
another,  and  that  the  shopman  has  no  authority  whatever  to  deliver 
the  watch  of  another  to  him.  I  have  no  doubt,  therefore,  that 
one  who  had  so  received  and  taken  away  another  man's  property 
would  have  been  guilty  of  larceuy,  and  that  the  shopman  in  such 
a  case  and  the  clerk  in  this  case  is  in  the  condition  of  a  mere 
stauder-by,  who,  without  authority  and  by  mere  mistake,  hands 
to  him  a  chattel  which  he  sees  before  him.  Even  Princess  case 
may  be  said  to  l^e  founded  on  a  fiction,  for  it  is  not  true  that  the 
banker  had  authorized  his  clerk  to  pay  his  money  upon  a  forged 
cheque ;  but  the  fiction  is  more  undisguised  and  palpable  when  it 
is  asserted  that  the  clerk  was  authorized  by  the  Postmaster- 
General  to  pay  the  sum  of  8Z.  to  a  man  who  had  preseuted  an  order 
or  warrant  for  10«.  And  I  must  take  leave  to  record  my  delibe- 
rate opinion  that  the  creating  of  fictions,  which,  as  the  term 
imports,  is  the  assuming  to  be  true  that  which  is  untrue,  and  of 
which  the  direct  consequence  is  to  defeat  justice,  is  a  practice 
which,  in  administering,  the  law,  ought  not  to  be  extended.  More- 
over, this  case  is  distinguishable  from  Princess  case  on  the  ground 
of  the  decision  in  Beg.  v.  Lmigstreeih,  where  a  carrier's  servant 
delivered  a  parcel  to  one  who  received  it  animo  furandi,  knowing 
it  not  to  be  his  own,  and  it  was  held,  that  he  had  no  authority  to 
deal  with  the  property  in  the  goods,  but  only  with  the  possession, 
and  that  the  receiver  was  guilty  of  larceny.     I  think  that  decision 
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goyems  the  present  case^  and  conclasively  shows  that  if  a  servant 
delivers  to  the  wrong  person  a  chattel  which  it  was  no  part  of  his 
duty^  and  which  he  had  no  authority  to  deliver  to  any  bat  the 
owner,  and  the  receiver  takes  it,  knowing  it  is  not  his  bat  belongs 
to  another,  and  animo  furand%  snch  receiver,  although  the 
delivery  is  made  in  the  ordinary  performance  of  the  duty  of  the 
servant,  is  guilty  of  larceny.  Upon  these  grounds  I  think  the 
conviction  should  be  affirmed. 

Martik,  B. — ^I  have  read  the  judgments  of  my  brothers, 
Bramwell,  B.  and  Gleasby,  B.,  and  fully  concur  in  them.  I  think 
that  upon  the  facts  and  on  the  principles  of  the  Criminal  Law 
there  was  no  larceny  committed  in  this  case.  In  my  judgment 
the  case  of  Reg.  v.  Prince  is  not  distinguishable  from  this  case. 
There  the  prisoner  committed  a  more  gross  offence,  and  yet  the 
Court  held  it  not  to  be  larceny.  The  true  principle  of  larceny  is 
to  be  found  in  Coke's  3rd  Instit.  107  :  "  Larceny  is  the  felonious 
and  fraudulent  taking  and  carry  away  by  any  man  or  woman  of 
the  mere  personcd  goods  of  another,  neither  from  the  person  nor 
by  night  in  the  house  of  the  owner.**  And,  "  Secondly,  there 
must  be  an  actual  taking,  for  an  indictment  quod  felonice  ahduasit 
cequum  is  not  good  because  it  wanteth  cepit :  by  taking,  and  not 
bailment,  or  delivery,  for  that  is  a  receipt,  and  not  a  taking :  and 
therewith  agreeth  Glanvil.'*  The  cases  collected  in  2  Russ.  on 
Crimes  shew  that  there  must  be  a  taking,  and  it  is  essential  to 
the  crime  of  larceny  that  the  act  of  taking  should  be  a  trespass* 
In  my  opinion  what  the  prisoner  did  was  not  taking  in  that  sense, 
and  not  a  trespass,  but  only  a  receipt.  The  civil  remedy  to  recover 
back  the  money  would  have  been  trover  and  not  trespass* 

Bramwell,  B.— As  the  prisoner  has  now  undergone  his  nominal 
sentence,  I  should  think  it  better  that  the  small  minority  in  this 
case,  of  whom  I  am  one,  should  give  up  their  opinions  to  the 
majority,  if  the  case  turned  on  its  own  particular  circumstances, 
and  no  principle  was  involved.  But,  in  my  opinion,  great  and 
important  principles,  not  only  of  our  law,  but  of  general  jurispru- 
dence, arise  here,  on  which  I  feel  bound  to  state  my  views.  It 
is  a  good  rule  in  criminal  jurisprudence  not  to  multiply  crimes ;  to 
make  as  few  matters  as  possible  the  subject  of  criminal  law ;  and 
to  trust,  as  much  as  can  be,  to  the  operation  of  the  civil  law  for  the 
prevention  and  remedy  of  wrongs.  It  is  also  a  good  rule  not  to 
make  that  a  crime  which  is  the  act  or  partly  the  act  of  the  party 
complaining — volenti  not  fit  injuria — as  far  as  he  is  willing  let 
it  be  no  crime.  Here  the  taking  was  consented  to.  This  is  un- 
doubtedly a  rule  of  the  English  Common  Law.  Obtaining  goods 
by  false  pretences  was  no  offence  at  common  law.  Oirdinary 
cheating  was  not.  Embezzlement  by  a  servant  was  not  larcenous. 
Breaches  of  trust  by  trustees  and  baUees  were  not ;  so  also  frandu- 
/  /  7  \?  ^^Q'^^^y  s^.P^^^^^i^flT  ^he  husband  of  a  married  woman,  and  having 
/  n  /\  5  connection  with  her  was  not.  And  most  particularly  was  and  is 
/  ^  '  this  the  case  in  larceny,  for  the  definition  of  it  is  that  the  taking 

/  must  be  "  invito  domino J^      Whether  this  law  is  good  or  bad  is 
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not  the  question.  We  are  to  administer  it  as  it  is.  I  think 
those  statutes  that  have  made  offences  of  such  matters  as  I 
have  mentioned  improved  the  law^  because  the  business  of  life 
cannot  be  carried  on  without  trusting  to  representations  that  we 
cannot  verify,  and  without  trusting  goods  to  others  in  such  a  way 
that  the  owner  loses  all  power  of  watching  over  them ;  and  it  is 
reasonable  that  the  law  should  protect  persons  who  do  so^  by 
making  criminals  of  those  who  abuse  that  confidence.  But  some- 
thing was  to  be  said  in  favour  of  the  old  law,  viz.,  that  the  oppor- 
tunity for  the  crime  was  afforded  by  the  complainant.  Furrier, 
there  is  certainly  a  difference  between  the  privy  taking  of  pro- 
perty without  the  knowledge  of  the  owner,  or  its  forcible  taking, 
and  its  taking  with  consent  by  means  of  a  fraud.  The  latter 
perhaps  may  properly  be  made  a  crime,  but  it  is  a  different  crime 
from  the  other  taking.  I  say,  then,  that  on  the  principles  of  general 
jurisprudence,  on  the  general  principles  of  our  law,  and  on  the 
particular  definition  of  larceny,  the  taking  must  be  invito  domino. 
That  does  not  mean  contrary  to  or  against  his  will,  but  without  it 
— ^all  he  need  be  is  immtva.  This  accounts  for  how  it  is  that  a 
finder  of  a  chattel  may  be  guilty  of  larceny.  The  dominus  is 
invitus.  So  in  the  case  of  a  servant  who  steals  his  master^s  pro- 
perty. There  are  certain  cases  apparently  inconsistent  with  this, 
but  which  are  brought  within  the  rule,  but  by  reasoning 
which  ought  to  have  no  place  in  criminal  law.  I  mean  such  cases 
as  where  a  carrier  broke  bulk  and  stole  the  contents  or  part,  and 
was  guilty  of  larceny,  but  would  not  have  been  had  he  taken  the 
whole  package;  and  cases  where  possession  was  fraudulently 
obtained  ammo  furcmdi  fi^m  the  owner,  who  did  not  intend  to 
part  with  the  property.  In  such  cases  it  has  been  held  that  the 
breach  of  trust  by  the  carrier  in  breaking  bulk  revested  the  posses* 
sion  in  the  owner ;  and  in  the  other  case,  the  obtaining  of  pos- 
session was  a  fraud  and  so  null,  and  that  therefore  in  suck 
cases  the  possession  reverted  to  or  remained  in  the  true  owner^ 
and  so  there  was  a  taking  invito  domino.  So  also  cases  where  the 
custody  is  given  to  the  alleged  thief,  but  not  possession,  or  property, 
as  where  the  price  of  a  chattel  delivered  is  to  be  paid  ready  money : 
{R.  V.  Oohen,  2  Den.  249.)  These  are  not  exceptions  to  the 
rule,  but  are  brought  within  it  by  artificial,  technical,  and  unreal 
reasoning.  But  where  the  dominus  has  voluntarily  parted  with 
the  possession,  intending  to  part  with  the  property  in  the  chattel, 
it  has  never  yet  been  held  that  larceny  was  conmiitted,  whatever 
fraud  may  have  been  used  to  induce  him  to  do  so ;  nor  whatever 
may  be  the  mistake  he  committed;  because  in  such  case  the 
dominus  is  not  invitus.  So  also  where  the  possession  has  been 
parted  with  in  such  way  as  to  give  the  bailee  a  speciekl  property : 
(See  2  RusseU  on  Crimes,  191,  citing  2  East  P.  C.  682  ;  JB.  v.  Smith, 
R.  &  M.  0.  C.  R.  473 ;  R,  v.  Ooodbody,  8  0.  &  P.  665.)  It  is  not 
necessary  that  the  property  should  pass ;  the  intent  to  pass  it  is 
enough  (see  R.  v.  Goleman,  2  Bast,  P.  0.  672, 2  Russell  200).  It  is 
clear  that  the  property  did  not  pass  in  that  case,  even  voidably — ^not 
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to  the  prisoner,  becaase  the  prosecutor's  contract  wad  not  with  him> 
nor  to  Mrs.  Cook,  for  it  was  not  with  her.  The  same  remark  applies 
to  Adams's  case  (2  Rnssell,  200) ;  see  also  Atkinson's  case  (2 
Russell,  207).  The  principle  of  that  case  seems  misunderstood 
in  the  text.  It  is  cited  as  a  case  where  the  property  passed,  but 
it  is  clear  no  property  passed  to  anyone.  It  is  argued  that  here 
there  was  no  intent  to  part  with  the  property,  because  the  post* 
/  office  clerk  never  intended  to  give  to  Middleton  what  did  not  be- 
/  long  to  him.  A  fallacy  is  involved  in  this  way  of  stating  the  matter. 
I  No  doubt  the  clerk  did  not  intend  to  do  an  act  of  the  sort  described, 
I  and  give  to  Middleton  what  did  not  belong  to  him.  Tet  he  intended 
I  to  do  the  act  he  did.  What  he  did  he  did  not  do  involuntarily^ 
nor  accidentally,  but  on  purpose.  See  what  would  follow  from 
such  reasoning.  A.  intends  to  kill  B. ;  mistaking  C.  for  B.,  he 
shoots  at  C.  and  kills  him.  According  to  the  argument,  he  is  not 
guilty  of  intentional  murder,  not  of  B.,  for  he  has  not  killed  him, 
nor  of  C.  for  he  did  not  intend  to  kill  him.  There  is  authority  of 
a  very  cogent  kind  against  this  argument.  A  man,  in  the  dark, 
gets  into  bed  to  a  woman,  who,  erroneously  believing  him  to  be 
her  husband,  lets  him  have  connection  with  her.  This  is  no 
rape,  because  it  is  not  without  her  consent ;  yet  she  did  not  in- 
tend that  a  man  not  her  husband  should  have  connection  with 
her.  I  have  noticed  the  above  as  another  illustration  of  how  the 
common  law  refuses. to  punish  an  act  committed  with  the  con* 
sent  of  the  complainant..  To  proceed  with  the  present  matter, — 
If  the  reasoning  as  to  not  intending  to  give  this  money  is  correct, 
then,  as  it  is  certain  that  the  post-office  clerk  did  not  intend  to 
give  Middleton  10^.,  it  follows  that  he  intended  to  give  him 
nothing.  That  cannot  be.  In  truth,  he  intended  to  give  him 
what  he  gave,  because  he  made  the  mistake.  This  matter  may 
be  tested  in  this  way :  A.  tells  B.  he  has  ordered  a  wine  merchant 
to  give  B.  a  dozen  of  wine.  B.  goes  to  the  wine  merchant,  bona 
fide  receives  and  drinks  a  dozen  of  wine.  After  it  is  consumed 
the  wine  merchant  discovers  he  gave  6.  the  wrong  dozen,  and 
demands  it  of  B.,  who,  having  consumed  it,  cannot  return  it.  It 
is  clear  the  wine  merchant  can  maintain  no  action  against  B.,  as 
B.  could  plead  the  wine  merchant's  leave  and  license.  But  it  is 
said  that  if  B.  knew  of  the  mistake,  and  took  the  wine  animo 
furamdiy  then  he  would  have  taken  it  invito  domino.  So  that 
whether  the  doTtwnus  is  iwoitus  or  not  depends,  not  on  the  state  of 
of  his  own  mind,  but  on  that  of  B.  It  is  impossible  to  say  that 
there  was  a  taking  here  sufficient  to  constitute  larceny,  because 
the  money  was  picked  up ;  but  if  it  had  been  put  in  the  prisoner's 
hand  there  was  not  such  a  taking.  But  for  the  point,  then,  I  am 
about  to  mention,  I  submit  the  dominus  was  not  invitus,  that  he 
consented  to  the  taking,  and  that  it  was  partly  his  act.  No 
doubt  the  prisoner  was  a  dishonest  man — may  be  what  he  did 
ought  to  be  made  criminal — ^but  his  act  was  different  from  a  privy 
or  forcible  taking ;  he  was  led  into  temptation,  the  prosecutor  had 
very  much  himself  to  blame,  and  I  certainly  think  that  Middleton, 


CRIMINAL  LAW   CASES. 


429 


if  punished,  should  be  so  on  different  considerations  from  those 
which  should  govern  the  punishment  of  a  larcenous  thief.  But  a 
point  is  made  for  the  prosecution  on  which  I  confess  I  have 
the  greatest  doubt.  It  is  said  that  here  the  dominus  was  invitus — 
that  the  dominus  was  not  the  post-office  clerk^  but  the  Postmaster* 
General^  or  the  Queen^  and  that  therefore  it  was  an  unauthorised 
act  in  the  Post-office  clerk^  and  so  a  trespass  in  Middleton  invito 
domino,  I  think  one  answer  to  this  is^  that  the  post-office  clerk 
had  authority  to  decide  under  what  circumstances  he  would  part 
with  the  money  with  which  he  was  entrusted.  But  I  also  think 
that^  for  the  purposes  of  this  question^  the  lawful  possessor  of  the 
chattel,  having  authority  to  transfer  the  property,  must  be 
considered  as  the  dominus,  at  least  when  acting  hona  fide. 
It  is  unreasonable  that  a  man  should  be  a  thief  or  not,  not 
according  to  his  act  or  intention,  but  according  to  a  matter  which 
has  nothing  to  do  with  them,  and  of  which  he  has  no  knowledge. 
According  to  this,  if  I  give  a  cabman  a  sovereign  for  a  shilling  by 
mistake,  he  taking  it  animo  fwrandi,  it  is  no  larceny ;  but  if  I 
tell  my  servant  to  take  a  shilling  out  of  my  purse  and  he  by  mis- 
take takes  a  sovereign  and  gives  it  to  the  cabman,  who  takes  it 
animo  furandi,  the  cabman  is  a  thief.  It  is  ludicrons  to  say  that 
if  a  man,  instead  of  himself  paying,  tells  his  wife  to  do  so,  and 
she  gives  the  sovereign  for  a  shilling,  that  the  cabman  is  guilty 
of  larceny,  but  not  if  the  man  gives  it.  It  is  said  that  there  is  no 
great  harm  in  that  a  thief  in  mind  and  act  has  blundered 
into  a  crime.  I  cannot  agree.  I  think  the  Criminal  Law  ought 
to  be  reasonable  and  intelligible.  Certainly  a  man  who  had  to  be 
hung  owing  to  this  distinction  might  well  complain ;  and  it  is  to 
be  remembered  that  we  must  hold  that  to  be  law  now  which 
would  have  been  law  when  such  a  felony  was  capital.  Besides, 
juries  are  not  infallible,  and  may  make  a  mistake  as  to  the 
animo  furandi,  and  so  find  a  man  guilty  of  larceny  when  there 
was  no  theft  and  no  animus  fwrandi.  Moreover,  Princess  case  is 
contrary  to  this  argument,  for  there  the  bankers*  clerks  had  no 
authority  to  pay  a  forged  cheque  if  they  knew  it.  They  had 
authority  to  make  a  mistake,  and  so  had  the  post-office  clerk. 
And  suppose  in  this  case  the  taking  had  been  bond  fide.  Suppose 
Middleton  could  neither  write  nor  read,  and  some  one  had  made 
him  a  present  of  the  book  without  telling  him  the  amount,  and 
he  had  thought  the  right  sum  had  been  given  to  him,  would  his 
taking  of  it  have  been  a  trespass  ?  I  think  not,  and  that  a 
demand  would  have  been  necessary  before  an  action  of  conversion 
could  be  maintained.  No  donbt  the  cases  on  this  point  are 
difficult,  but  I  think  not  inconsistent  with  this  opinion.  In 
Longstreeth's  case  (3  Russ.  208),  the  servant  had  no  authority  to 
change  ijroperiy  in  the  thing  delivered.  So  in  Wilhins^  case 
(3  Russ.  211).  In  Small's  case  {id,  213),  the  servant  had  autho- 
rity to  part  with  the  possession  only  if  he  got  a  good  half-crown, 
and  the  prisoner  knew  that.  So  in  Stewart's  case  (I  Cox  C.  C. 
174),  where  the  reasoning  of  Alderson,  B.,  is  very  important. 
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In  Shepherd's  case  (9  C.  &  P.  121)^  the  servant  had  no  authority  to 
sell  the  mare^  and  the  prisoner^  his  confederate^  knew  the  mare 
was  not  the  property  of  the  servant.  So  in  Hench's  case 
(2  Bass.  215),  the  servant  had  no  authority  to  pass  the  property. 
Ab  to  Pearse's  case  (2  East  P.  C.)^  there  was  no  intention  to 
pass  the  property.  Ab  to  JS..  v.  Kay  (2  Buss.  217),  the 
reasoning  by  which  the  conviction  is  justified  is,  I  repeat,  such 
as  ought  not  to  exist  in  any  law,  most  especially  not  in  the 
Criminal  Law.  Bat,  as  it  is  said  in  the  note  to  that  case,  there 
was  no  intention  to  part  with  the  property.  On  these  grounds 
I  think  the  conviction  was  wrong.  I  need  not  profess  my  respect 
for  those  whose  opinions  are  the  contrary,  but  I  feel  bound,  as  I 
have  said,  to  express  mine,  because  I  think  very  important  prin- 
ciples are  involved,  and  because  I  think  it  desirable  to  shew  that 
those  whose  opinions  I  share  may  be  (and  probably  are)  in  the 
wrong,  considering  the  numerous  and  weighty  reasons  the  other 
way.  There  is  more  doubt  in  the  case  than  has  appeared  to  some 
who  seem  to  me  to  reason  thus :  The  prisoner  was  as  bad  as  a 
thief  (which  I  deny) ;  and  being  as  bad,  ought  to  be  treated  as 
one  (which  I  deny  also) .  To  such  reasoners  I  give  the  recommen- 
dation  contcuned  in  an  excellent  article  in  the  Law  Times  of  Jan. 
25th^  1873,  p.  228,  where  it  is  said  ^'A  Metropolitan  County 
Court  Judge  might  with  advantage  read  and  inwardly  digest 
Paley's  Moral  and  Political  Philosophy,  or  some  approved  treatise, 
in  which  the  necessity  for  positive  rules  of  general  application, 
the  doctrine  of  'particular  and  general  consequences,'  and  the 
superior  importance  of  and  regard  due  to  '  general  conse^iuences  * 
are  already  expounded.^' 

PiGOTT,  B. — I  agree  in  the  judgment  of  the  majority  of  the 
Court ;  except  that  I  do  not  adopt  the  reasons  which  are  there 
assigned  for  holding  that  the  mistaken  intention  of  the  clerk  did 
not  under  the  circumstances  here  prevent  the  case  from  being 
one  of  larceny  on  the  part  of  the  prisoner.  I  quite  accede  to  that 
proposition,  but  my  reason  is  that,  in  the  view  I  take  of  the  facts, 
the  intention  and  acts  of  the  clerk  are  not  material  in  determin- 
ing the  nature  of  the  prisoner's  act  and  intent ;  because  the  trans- 
action between  them  stopped  short  of  placing  the  money  completely 
in  the  prisoner's  possession,  and  could  in  no  way  have  misled  the 
prisoner.  The  case  states,  the  clerk  placed  the  money  on  the 
counter.  He  then  entered  the  amount  of  it  in  the  prisoner's  book 
and  stamped  it.  This  no  doubt  gave  the  prisoner  the  opportu- 
nity of  taking  up  the  money,  and  he  did  so  in  the  presence  of  the 
clerk ;  but  before  doing  so  he  must  have  seen  by  the  amount  that 
the  clerk  was  in  error  and  that  the  money  could  not  really  be  in- 
tended in  payment  of  his  order,  and  therefore  was  not  for  him, 
but  for  anodier  person.  It  was  with  full  knowledge  of  this  mis- 
take that  he  resolved  te  avail  himself  of  it  and,  in  fact,  te  steal  the 
money.  The  interval  afforded  him  the  opportunity,  and  he  did  in 
fact  conceive  the  animus  furandi,  while  as  yet  he  had  not  taken  the 
money  m  his  manual  possession.     The  dividing  line  may  appear 
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to  be  a  fine  one ;  but  it  is,  I  think,  very  distinct  and  well  defined  in 
fact,  for  it  was  with  this  formed  intention  in  his  mind  that  he  took 
possession  of  the  money.  If  complete  possession  had  been  given 
by  the  clerk  to  the  prisoner,  so  that  no  act  of  the  latter  were 
required  to  complete  it  after  his  discovery  of  the  mistake  and  his 
own  formed  intention  to  steal  it,  I  should  not  feel  myself  at  liberty 
to  affirm  this  conviction.  In  that  case  the  prisoner  would  have 
done  nothing  to  defraud  the  clerk,  and  the  latter  intending  (to 
the  extent  to  which  he  had  such  intention)  as  much  to  pass  the 
property  as  the  possession  in  the  money,  there  would  be  nothing 
to  deprive  the  matter  of  the  character  of  a  business  transaction 
fully  completed.  I  desire  to  adhere  to  the  law  stated  in  the  8rd 
Institute,  p.  110: — "The  intent  to  steal  must  be  when  it 
Cometh  to  his  hands  or  possession ;  for  if  he  hath  the  possession  of 
it  once  lawfully,  though  he  hath  cmvmua  farandi  afterwards  and 
carrieth  it  away,  it  is  no  larceny/^  But  the  facts  satisfy  me,  and 
the  jury  have  found  upon  them,  that  the  prisoner  had  the  animus 
fiirandi  while  the  money  was  yet  on  the  counter,  and  that  at  the 
moment  of  taking  it  up  he  knew  the  money  to  be  the  Postmaster- 
GeneraPs.  The  case  is  therefore  very  much  like  that  of  a  finder 
who  immediately  on  finding  it  knows  or  has  the  means  of  know- 
ing the  owner  and  yet  determines  to  steal  it :  (2  Russell,  169.) 
The  same  facts  satisfy  the  requirements  in  the  definition  of  larceny, 
that  the  taking  must  be  invito  domino.  The  loser  does  not 
intend  to  be  robbed  of  his  property,  nor  did  the  clerk  in  this 
case;  and  the  prisoner's  conduct  is  unaffected  Hy  the  clerk's 
apparent  consent,  in  ignorance  of  its  real  nature.  I  therefore 
agree  in  affirming  the  conviction. 

Brett,  J. — This  case  has  been  considered  in  three  different 
ways.  It  has  been  said  that  a  proper  inference  of  fact  to  be 
drawn  from  the  facts  stated  is,  that  the  prisoner  took  and  carried 
away  the  money  without  any  consent  to  his  so  doing  by  the  clerk, 
who  was  present,  and  that  in  such  case  the  same  rule  of  law  is 
applicable  as  would  be  if  the  prisoner  had  taken  and  carried  away 
the  money  in  the  absence  of  the  clerk,  and  that  the  prisoner  was 
therefore  properly  convicted.  It  has  been  said  that  the  facts 
which  are  stated  shew  that,  as  a  matter  of  fact,  the  clerk  in  this 
case  had  no  general  authority  to  part  with  the  property  in  the 
money  entrusted  to  him  on  behalf  of  the  Postmaster-General,  but 
only  a  limited  authority  to  part  with  a  particular  sura  of  money 
to  the  prisoner,  which  was  not  the  sum  of  money  he  did  part  with, 
or  to  hand  a  sum  similar  to  that  which  he  in  lojct  handed  to  the 
prisoner  to  some  one  else  and  not  to  the  prisoner,  and  that  con- 
sequently the  prisoner  was  by  law  properly  convicted  of  larceny, 
even  though  the  clerk  intended  the  prisoner  to  take  and  keep 
the  money,  or,  in  other  words,  even  though  the  clerk  intended  to 
part  with  both  the  possession  of  and  the  property  in  the  money. 
It  has  been  said  that  even  though  the  clerk  had  a  general 
authority  to  part  with  the  possession  of  and  property  in  the 
money,  an  authority  equal  to  that  of  the  Postmaster-General  if  he 
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had  been  present^  and  even  though  the  clerk  intended  to  part  with 
the  possession  of  and  property  in  the  money,  yet  that  the  prisoner 
was  properly  convictea,  because  no  property  in  the  money  did  in 
point  of  law  at  any  time  pass  to  the  prisoner.  Any  difference  of 
opinion  as  to  the  first  proposition  can  only  arise  upon  a  difference 
of  view  as  to  the  proper  inference  of  fact  to  be  drawn.  And  I 
think  also  that  the  only  difference  of  opinion  with  regard  to  the 
second  proposition  is  a  difference  as  to  the  true  interpretation  of 
the  clerk's  authority  as  matter  of  fact.  But  the  difference  as  to 
the  last  proposition  is  a  difference  as  to  the  criminal  law.  The 
difference  of  opinion  that  has  arisen  upon  that  proposition  makes 
it  necessary,  as  it  seems  to  me,  to  refer  to  the  definition  of  larceny, 
and  to  point  out  the  exact  part  of  that  definition  which  is  in 
question.  The  definitions  which  have  been  generally,  and,  until 
now  I  think  universally,  accepted  are,  that  'Harceny  consists  in 
the  wrongful  or  fraudulent  taking  and  carrying  away  by  any 
person  of  the  mere  personal  goods  of  another  from  any  place, 
with  a  felonious  intent  to  convert  them  to  his  (the  taker's)  own 
use  and  make  them  his  own  property,  without  the  consent  of  the 
owner/'  and  again  ^^  the  felonious  taking  the  property  of  another 
without  his  consent  and  against  his  willy  with  intent  to  convert  it 
to  the  use  of  the  taker.''  The  indictment  for  larceny  is  invari- 
ably founded  upon  these  definitions,  and  comprises  by  necessary 
inference,  if  not  in  express  terms,  every  part  of  them.  It  has 
always  been  held  that  each  allegation  of  each  part  of  these  defini- 
tions is  a  material  allegation  in  the  indictment,  and  that  every 
one  of  such  allegations  must  be  proved.  Where  criminal  law  is 
so  accurately  and  so  mercifully  administered  as  it  is  in  England, 
and  with  so  firm  a  determination  that  no  man  shall  be  convicted 
of  crime  unless  the  prosecutor  can  prove  that  the  case  is  brought 
in  every  particular  within  the  recognised  or  enacted  definition  of 
the  crime,  it  was  to  be  expected  that  there  would  be,  and  it  is 
the  fact  that  there  have  been,  critical  decisions  on  every  part  of 
the  definition  of  the  crime  of  larceny.  To  some  people  such 
decisions  appear  to  be  subtle;  to  others  carefully  and  rightly 
accurate.  One  part  of  the  definition  is  that  the  taking  relied 
upon  as  the  stealing  should  be  a  taking  '^  without  the  consent 
and  against  the  will  of  the  owner."  That  is  the  part  of  the  defi- 
nition which  is  in  question  in  this  case.  It  has  always  been  held 
to  be  a  necessary  part  of  the  definition.  "  Besides  the  animus 
farandi  it  is  necessary  that  the  taking  of  the  goods  should 
also  be  without  the  consent  of  the  owner,"  ^^ invito  domino:'' 
(2  Bus.,  Crimes,  189,  ed.  4.)  This  is  of  the  very  essence  of  the 
crime  of  larceny,  as  well  as  essential  in  robbery.  The  cases 
quoted  are,  as  to  robbery.  Beg.  v.  McDaniel  (Post.  121),  and  as  to 
larceny,  Reg.  v.  Egginton  (2  Leach,  918).  Where  the  taking  which 
is  alleged  to  be  felonious  has  occurred  without  the  knowledge  of 
the  owner  or  of  the  person  in  charge,  no  difficulty  can  arise  upon 
this  part  of  the  definition.  The  difficulties  which  have  arisen 
have  been  whore  the  goods  have  been  delivered  to  the  prisoner 
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or  have  been  taken  by  the  prisoner  with  the  consent  of,  the 
owner  or  of  the  person  in  charge.  In  such  cases  a  distinction 
has  been  made  between  the  terms  ''delivery,'*  "possession,"  and 
"property/*  Where  the  goods  are  obtained  by  the  prisoner  by 
willing  delivery  of  them  to  him  by  the  owner,  the  first  proposi- 
tion of  law  which  has  been  affirmed  is  as  follows  :  ''If  it  appear 
that,  although  there  is  a  delivei*y  by  the  owner  in  fact,  yet  there 
is  clearly  no  change  of  property,  nor  of  legal  possession,  but  the 
legal  possession  still  remains  exclusively  in  the  owner,  larceny 
may  be  committed  exactly  as  if  no  such  dehvery  had  been 
made.  Thus,  if  a  person  to  whom  goods  are  delivered  has 
only  the  bare  charge  or  cvstody  of  them  and  the  legal  posses- 
sion remains  in  the  owner,  such  person  may  commit  larceny 
by  a  fraudulent  conversion  of  the  goods  to  his  own  use. 
The  next  received  proposition  is  thus  stated  :  "  Where  there  is  a 
delivery  of  the  goods  by  the  owner,  it  is  a  settled  and  well- 
established  principle,  that  if  the  owner  part  with  the  property  in 
the  goods  taken,  there  can  be  no  felony  in  the  taking,  however 
fraudulent  the  means  by  which  such  delivery  was  procured.** 
And,  according  to  the  Common  Law,  if  the  owner  had  not  parted 
with  the  property  in  the  goods,  but  only  with  the  possession  of 
them,  the  question  of  larceny  remains  open,  and  depends  on  tha 
fact  whether  at  the  time  of  the  alleged  felonious  taking  the  owner 
parted  with  the  possession  of  the  goods  in  such  a  manner  and  to 
such  an  extent  as  to  exclude  the  idea  of  trespass.  If  the  posses- 
sion be  obtained  by  fraud,  there  may  be  larceny,  assuming  that 
the  other  parts  of  the  definition  are  fulfilled.  If  the  possession 
be  obtained  without  fraud,  the  taking  by  which  the  possession  is 
obtained  cannot  be  treated  as  a  taking  by  trespass,  and,  conse- 
quently, not  as  a  taking  without  the  consent  of  the  owner.  The 
propositions  thus  expressed  leave  open  a  question  as  to  whether 
they  mean  that  the  property  in  the  goods  has  passed  in  considera- 
tion of  law,  or  whether  they  mean  that  "  it  was  the  intention  of 
the  owner  that  the  property  should  pass.**  Now  they  are 
addressed  to  the  question  whether  the  thing  alleged  to  have  been 
stolen  was  taken  "  without  the  consent  of  the  owner.**  Consent 
or  non-consent  is  an  action  of  the  mind  j  it  consists  exclusively  of 
the  intention  of  the  mind.  These  propositions,  therefore,  are 
treating  of  a  question  of  intention.  If  it  be  said  that  a  man 
intends  to  part  with  the  property  in  a  thing  which  he  delivers  to 
another,  the  meaning  of  the  words  is,  that  he  intends  that  the 
other  should  take  the  thing  and  keep  it  as  his  own.  It  seems  a 
contradiction  in  sense  to  say  that  the  thing  so  delivered  is  taken 
from  him  "without  his  consent.**  It  seems  to  follow  that  the 
real  meaning  of  the  proposition,  when  they  speak  of  the  owner 
parting  with  possession  or  parting  with  the  property,  is  as  if  they 
were  written,  "  if  the  owner  intend  to  part  with  the  possession, 
or  intend  to  part  with  the  property.**  AH  the  cases  are  con- 
sistent with  this  view,  though  it  is  not  expressed  in  terms  in  all. 
In  Reg.  v.  Harvey  (9  C.  &  F.  353),  Alderson,  B.,  asked  the  jury 
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ftw.       whether  the  prosecator  mecufd  that  the  prisoner  Bhonld  leave  the 

MromixioN    3^S^  ^^^  ^^^  ^^J>  ^^^  either  bring  back  the  money  or  make  a 

'    bargain.     In  Reg.  v.  Jolmson  (5  Oox  C.  C.  372),  the  jury  found, 

1878.       under  direction,  that  the  prosecutor  cUd  not  intend  to  part  with 
2^^^~  _    the  property  in  the  cheque.     In  Parkers  case  (2  East,  P.  0.  671) 
Evidence,     the  question  left  was,  whether  there  was  a  sale  by  Mr.  Wilson, 
and  a  delivery  of  the  goods  with  intent  to  pass  the  property. 
The  jury  found  that  Mr.  Wilson  did  not  intend  to  give  credit. 
The  conviction  was  indeed  set  aside,  but  on  the  ground,  as  I 
apprehend,  that  there  was  no  evidence  to  justify  the  finding  of  the 
jury.     In  Rex  v.  Nicholson  (2  Bast,  P.  C.  p.  669),  the  conviction  was 
held  to  be  wrong  by  the  Judges,  on  a  case  reserved,  on  the  ground 
that  the  property  in  the  post  bills  and  cash  was  parted  with  by 
the  prosecutor  under  the  idea  that  it  had  been  fairly  won.     The 
ground  of  the  judgment  seems  to  me  to  be  the  intention  or  idea  of 
the  prosecutor.     In  the  case  of  R.  v.  Adams,  it  seems  to  me 
impossible  to   say  that  any  property  in  the  hat  passed  to  the 
prisoner  in  consideration  of  law.     The  hat  was  delivered  by  the 
owner  to  an  innocent  messenger  of  the  prisoner  upon  an  asser- 
tion that  he,  the  messenger,  was  sent  by  Paul.     No  property 
passed  to  Paul,  because  there  was  no  deUvery  to  him  or  to  an 
•agent  of  his.     No  property  passed  in  law  to  the  prisoner,  because 
there  was  no  intention  thid)  he  should  have  the  hat.     But  the  act 
of  taking  relied  on  was  the  delivery  of  the  hat  by  the  prosecutor 
to  the   messenger,  and  the  prosecutor  intended  to  part  with  the 
property    in   the    hat,  or,   in  other   words,   that   it    should  be 
taken  away  and  kept.     The  Judges,  on  a  case  reserved,  held 
that  there  could  be  no  felony.     The  decision  in  the  cases  of 
Rex    V.    Davenport  and  Rex  v.    Scuvage  seem    to    me   to    be 
founded  entirely  on  discussions  and   considerations  as  to*  the 
intention  of  the  prosecutor  to  pass  the  property.     In  Atkinson^ s  case 
(2  East,  P.  C.  673),  the  decision  of  the  Judges  upon  a  case  re- 
served is,  in  terms,  that  there  was  no  felony,  as  it  appeared  that 
the  property  was  intended  to  pass  by  the  delivery  of  the  owner. 
In  the  last  case  upon  this  point,  the  case  of  i?.  v.  Prince  (11 
Cox  C.  C.  193),  the  proposition  of  law  is  thus  stated  by  Blcusk- 
bum,  J. :  ''  If  the  owner  intended  the  property  to  pass,  though  he 
would  not  so  have  intended  had  he  known  the  real  facts,  that  is 
sufficient  to  prevent  the  offence  of  obtaining  another's  property 
from  amounting  to  larceny ;  and  where  the  servant  has  an  autho- 
rity co-equal  with  the  masters,  and  parts  with  his  master's  pro- 
perty, such  property  cannot  be  said  to  be  stolen,  inasmuch  as  the 
servant  intends  to  part  with  the  property  in  it."    The  question  has 
always  been  a  question  left  to  the  jury,  and  has  never  hitherto  been 
treated  as  a  difficult  question  of  the  law  of  property  to  be  ruled 
by  the  Judge.     There  is  no  trace  in  the  books  of  the  treatment 
now  sought  to  be  applied.     The  preamble  to  the  statute  33  Hen. 
8,  c.  1,  draws  the  distinction  between  goods  taken  ''  by  stealth  " 
and  goods  "  delivered  by  the  owner  willingly,  on  being  deceived 
by  false  tokens.*'     On  consideration,  then,  of  the  authorities,  and 
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of  the  part  of  the  definitions  with  which  they  dealt,  and  of  prin- 
ciple, I  am  of  opinion  that  the  proposition  of  law  which  would  have 
been  applicable  in  this  case  if  the  owner  hituself  had  been  present 
is,  when  accurately  stated,  that  "  where  there  is  a  delivery  of  the 
goods  by  the  owner,  there  can  be  no  felony  if  the  owner  intend 
to  part  with  the  propeHy  in  the  goods,  however  fraudulent  the 
means  by  which  such  delivery  was  procured/'  Where  the  delivery 
is  made  by  a  servant  or  agent  of  the  owner,  and  the  servant  or 
agent  have  an  authority  to  pass  the  possession  of  and  the  property  in 
the  goods  as  if  the  owner  were  present,  the  same  rule  is  applicable 
as  if  the  delivery  had  l^een  made  by  the  master  {R.  v.  Jacksoriy 
and  Recj,  v.  Prince).  But  if  the  delivery  be  by  a  servant 
or  agent  whose  authority  is  limited,  intending  only  to  pass  the 
possession  and  not  to  pass  the  property,  then  the  proposition 
applicable  is  that  which  applies  when  the  master  delivers  only 
the  possession,  and  not  the  property.  Although  the  servant  de- 
livers the  goods,  intending  to  pass  both  possession  and  property, 
the  prisoner  may  be  convicted  of  larceny,  if  he  obtained  the  de- 
livery by  fraud  (R.  v.  Longstreeth,  1  Moo.  0.  0.  137,  and  many 
other  cases) ;  just  as  if  by  fraud  he  obtained  delivery  from  the 
owner  who  intended  by  such  delivery  to  give  possession  only,  And 
not  to  pass  the  property.  Such  I  believe  to  be  the  propositions 
of  law  which  have  been  acted  upon  by  a  long  series  of  most  able 
and  careful  Judges,  and  which  therefore  the  present  Judges,  in  my 
opinion,  have  no  authority  to  overrule.  It  follows  that  I  cannot 
agree  with  a  judgment  which  decides  that,  even  though  the  clerk 
had  a  general  authority  to  part  with  the  possession  of  and  pro- 
perty in  the  money,  an  authority  equal  to  that  of  the  Postmaster- 
General  if  he  had  been  present,  and  even  though  the  clerk  in- 
tended to  part  with  the  possession  of  and  property  in  the  money, 
yet  that  the  prisoner  was  properly  convicted.  I  think  that  such  a 
judgment  is  founded  upon  and  enunciates  a  wrong  proposition  of 
law.  Upon  the  assumptions  of  fact  thus  stated,  I  am  of  opinion 
that  a  prisoner  could  not  be  convicted  according  to  law  of  lar- 
ceny. But  if  the  clerk  had  only  a  limited  special  authority  to  part 
with  only  the  possession  of  the  money  entrusted  to  him,  or  a  limited 
special  authority  to  part  with  the  property  in  a  different  sum  from 
that  which  he  delivered  to  the  prisoner,  or  a  limited  special 
authority  to  part  with  a  similar  sum  to  that  which  he  delivered  to 
the  prisoner,  not  to  the  prisoner  but  to  another  person,  then  I  am 
of  opinion  that  the  prisoner,  upon  the  assumption  that  the  other 
parts  of  the  definition  of  larceny  were  proved,  was  properly  con- 
victed of  taking  the  money  without  the  consent  of  the  Postmaster- 
Greneral,  and  properly  convicted  of  larceny.  This  reduces  the 
difference  of  opinion  as  to  the  first  proposition  which  has  been 
stated  in  this  case  to  a  difference  of  opinion  as  to  what  was  the 
intention  of  the  clerk  with  regard  to  delivering  the  money ;  and, 
for  the  second  proposition  as  to  what  was  the  authority  in  fact  of 
the  clwk.  It  seems  to  me  that,  with  regard  to  passing  the  posses- 
sion of  and  property  in  the  money  entrusted  to  him,  he  had  the 
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R«ff.  same  authority  as  any  other  bank  clerk.  If  lie  acted  vrith  strict 
IfiDDLsioir.  *^^^^i^acy,  his  duty  was  to  part  with  so  much  money  as  he  was 
directed  to  part  with  by  a  genuine  warrant,  and  to  pay  such  sum  of 
money  to  the  person  mentioned  in  such  warrant.  But  he  had 
authority  to  part,  not  with  any  specific  money,  but  with  any  of  the 
money  entrusted  to  him,  to  any  one  of  all  the  persons  who  should 
properly  present  a  genuine  warrant.  That  seems  to  me  to  be  a 
general  authority.  To  all  such  persons  he  had  authority  to  give 
possession  of  the  money,  in  order  that  they  might  keep  it ;  that  is 
to  say,  he  had  authority  to  pass  to  all  such  persons  the  possession 
of  and  property  in  the  money  which  he  handed  to  them.  It  seems 
to  me  therefore  that  as  to  passing  the  possession  of  and  property 
in  the  money  which  he  should  deliver,  he  had  a  general  authority 
to  deal  with  the  money  as  if  in  place  of  the  owner.  It  seems  to 
me  that  the  clerk  intended  to  pass  to  the  man  who  stood  before 
him,  that  is  to  say,  the  prisoner,  the  possession  of  and  the  pro- 
perty in  the  whole  of  the  money  which  he  laid  on  the  counter  for 
the  prisoner  to  take  up,  and  entered  into  the  prisoner's  book  as 
paid  to  the  prisoner ;  and  it  seems  to  me  to  follow  that  the  pri- 
soner, notwithstanding  his  fraudulent  knowledge  of  the  clerk^s 
mistake,  and  his  fraudulent  reticence,  and  his  fraudulent  acceptance 
of  what  he  knew  was  not  due  to  him,  cannot  legally  be  convicted 
of  larceny.     I  think  that  the  conviction  was  wrong. 

Cleasby,  B. — The  case  is  not  affected  by  the  Acts  of  Parliament 
extending  the  criminal  responsibility  for  larceny  to  bailees  and 
others,  because  the  prisoner  was  clearly  not  a  bailee  so  as  to  be 
guilty  by  subsequently  converting  the  money  to  his  own  use,  and 
he  does  not  come  within  any  other  Act  of  Parliament.  We  have, 
therefore,  to  deal  with  a  case  in  which  a  crime  is  charged  which 
under  the  old  law  would  have  been  punishable  with  death,  and  in 
early  times  generally  received  that  punishment.  The  punishment 
was  so  severe  that  the  crime  was  strictly  defined,  and  from  the 
earliest  times  was  not  committed  by  fraudulently  dealing  with 
or  appropriating  the  property  of  others,  but  was  only  committed 
when  the  property  was  taken  by  the  accused ;  and  it  must  be 
taken  fraudulently  without  the  consent  of  the  owner.  It  is  laid 
down  in  Poster's  Crown  Law,  p.  123,  ''It  is  of  the  essence  of  the 
offence  of  robbery  and  larceny  that  the  goods  be  taken  against  the 
will  of  the  owner.''  Lord  Coke,  in  the  3rd  Institute,  under  the 
head  of  larceny  or  theft,  p.  107,  quotes  the  definition  in  the 
Mirror  of  Justice  to  the  above  effect,  and  he  then  gives  the  expla*- 
nation  of  the  words  in  the  Mirror  as  follows,  quoting  from  the 
translation,  "  It  is  said  a  taking  for  bailing  or  delivery  is  not  in 
this  case."  And  Lord  Coke  himself  says  afterwards,  p.  107, 
''  Secondly,  it  must  be  an  actual  taking ;  by  taking  and  not  bail'- 
ment  or  delivery,  for  that  is  a  receipt  and  not  a  taking;  and 
therewith  agreeth  Glanvil,  '^  Furtum  non  est  ubi  initium  habet 
detentionis  per  dominium  m."  This  continues  the  law  except  so 
far  as  altered  by  statute.  But  the  taking  does  not  necessarily 
mean  a  taking  by  force  or  surreptitiously;  and  the  cases  as  to 
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what  constitutes  a  taking  occupy  nearly  100  pages  in  Bussell  on 
Crimes^  vol.   ii,   p.    152^  4th   edit.      They  seem    to   establish; 
first,   that  where   delivery   is   fraudulently    obtained   from   any 
person  haying  no  authority  to  deal  with  the  property,  it  is  a 
taking  from  the  0¥mer.     The  instances  of  this  are  obtaining 
delivery  from  a  mere  servant  by  a  false  representation  of  the 
maate/s  orders;    obtaining  deUver7  from  a  carrier  whose  only 
authority  is  to  change  the  possession  from  A  to  B  by  a  false 
representation  of  being  B.     Another  instance  more  like   the 
present  because  there  is  a  mistake  is  where  a  person  leaves  his 
umbrella    or    cloak    with    any    person,     to    be    returned    on 
application,  and  he  afterwards  fraudulently  identifies  as  his  own  a 
more  valuable  umbrella  or  cloak  belonging  to  another  person. 
This  would  be  a  taking,  because  the  parties  had  no  transaction  or 
dealing  connected  with  property,  the  person  in  charge  having  only 
an  autibority  to  return  to  each  person  his  chattel.      Secondly,  the 
oases  establish  that  when  the  owner  himself  delivers  them,  but 
only  for  the  purpose  of  some  office  or  custody,  as  of  a  man  deliver- 
ing sheep  to  his   shepherd  (an  instance  put  by  Coke)  if  the 
shepherd  had  them  in  his  charge  and  fraudulently  converted  them 
to  his  own  use  it  would  be  a  takmg,  because  the  right  of  possession 
(much  less  of  property)  was  not  for  an  instant  changed.     But  tli^ 
cases  also  establish  that  where  there  is  a  complete  dealing  or  J 
transaction  between  the  parties,  for  the  purpose  of  passing  the  I 
property,  and  so  the  possession  is  parted  with,  there  is  no  taking,J 
and  the  case  is  out  of  the  category  of  larceny.     Considering  whdi 
the  penalty  was,  there  was  nothing  unreasonable  or  contrary  to  the 
spirit  of  our  laws  in  drawing  a  dividing  line,  and  holding  that 
whenever  the  owner  of  property  is  a  party  to  such  a  transaction 
as  I  have  mentioned,  such  serious  consequences  were  not  to  depend 
upon  the  conclusion  which  might  be  arrived  at  as  to  the  precise 
terms  of  the  transaction,  which  might  be  complicated  and  uncer- 
tain and  difficult  to  ascertain.     And  this  agrees  with  Hawkins's 
opinion  (Pleas  of  the  Crown,  Book  1,  c.  33,  sect.  3)  where  (in 
dealing  with  the  question  of  what  shall  be  a  felonious  taking), 
after  pointing  out  that  unless  there  has  been  a  trespass  in  taking 
goods  there  can  be  no  felony  in  carrying  them  away,  he  adds, 
'^And  herein  our  law  differs  from  the  civil,  which  having  no 
capital  punishment  for  bare  thefts^  deals  with  offences  of  this  kind 
(that  is  fraudulent  appropriation  of  things  not  taken)  as  in  strict 
justice  most  certainly  it  may ;    but  our  law,  which  punishes  all 
theft  with  death  if  the  thing  stolen  be  above  the  value  of  twelve 
pence,  and  with  corporal  punishment  if  under,  rather  chooses  to 
deal  with  them  as  civil  than  criminal  offences.'^     I  believe  the  rule 
is  as  I  have  stated,  and  that  it  is  not  limited  to  cases  in  which  the 
proper^  in  the  chattel  actually  passes  by  virtue  of  the  transac- 
tion.    1  have  not  seen  that  limitation  put  upon  it  in  any  .text 
book  on  the  criminal  law,  and  there  are,  unless  I  am  mistaken, 
many  authorities  against  it.     The  cases  show  no  doubt  beyond 
question  that  where  the  transaction  is  of  such  a  nature  that 
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the  property  in  the  chattel  actually  passes  (though  subject 
to  be  resumed  by  reason  of  fraud  or  trick)  there  is  no 
taking  and  therefore  no  larceny.  But  they  do  not  show  the 
1873.  converse,  viz.,  that  when  the  property  does  not  pass  there  is  no 
-  _  larceny.  On  the  contrary,  they  appear  to  me  to  show  that  where 
Evidence,  rttere  is  an  intention  to  part  with  the  nronertv  along  with  the  pos- 
l  session,  though  the  fraud  is  of  such  a  nature  as  to  prevent  that 
I  intention  from  operating,  there  is  still  no  larceny.  This  seems  so 
clearly  to  follow  from  the  cardinal  rule  that  there  must  be  a  taking 
against  the  will  of  the  owner,  that  the  cases  rather  assume  that  the 
intention  to  transfer  the  property  governs  the  case  than  expressly 
decide  it.  For  how  can  there  be  a  taking  against  the  will  of  the 
owner  when  the  owner  hands  over  the  possession ,  intending  by 
doing  so  to  part  with  the  entire  property  ?  As  far  as  my  own  ex- 
perience goes,  many  of  the  cases  of  false  pretences  which  I 
have  tried  have  been  cases  in  which  the  prisoner  has  obtained 
goods  from  a  tradesman  upon  the  false  pretence  that  he  came 
with  the  order  from  a  customer.  In  these  cases  no  property 
passes  either  to  the  customer  or  to  the  prisoner,  and  I  never  heard 
such  a  case  put  forward  as  a  case  of  larceny.  And  the  authorities 
are  distinct  upon  cases  reserved  for  the  Judges  that  in  such  cases 
there  is  no  larceny.  In  Beg.  v  Adams  (1  Den.  0.  C.  38),  the  pri- 
soner was  indicted  for  stealing  a  quantity  of  bacon  and  hams,  and 
it  appeared  that  he  went  to  the  shop  of  one  Aston,  and  said  he 
came  from  Mr.  Parker  for  some  hams  and  bacon,  and  produced 
the  following  note,  purporting  to  be  signed  by  Parker :  "  Have  the 
goodness  to  give  the  bearer  ten  good  thick  sides  of  bacon  and  four 
good  hams  at  the  lowest  price.  Ishallbein  town  on  Thursday  next, 
and  will  come  and  pay  you.  Yours  respectfully,  T.  Pabkbe.^' 
Aston,  believing  the  note  to  be  the  genuine  note  of  Parker  (who 
occasionally  dealt  with  him),  delivered  the  articles  to  Adams.  The 
jury  convicted,  but  upon  a  case  reserved,  upon  the  question 
whether  the  offence  was  larceny,  the  Judges  were  all  of  opinion  that 
the  conviction  was  wrong.  Golemav?8  case  (2  East,  P.  0.  c.  16,  s. 
104,  p.  672)  is  to  the  same  effect.  In  that  case  the  prisoner  got  some 
silver  as  change,  falsely  pretending  to  come  from  a  neighbour  for 
it ;  and  it  was  held  not  to  be  a  case  of  larceny.  Atkinson's  case  was 
a  similar  one,  and  the  prisoner  was  convicted;  but  on  a  reference 
to  the  Judges  after  conviction  all  present  held  that  it  was  no  felony, 
on  the  ground  that  the  property  was  intended  to  pass  by  the  de- 
livery of  the  owner  (2  Bast,  c.  16,  s.  104,  p.  673).  There  is  also 
a  large  class  of  cases  in  which  it  has  been  held  that  there  was  no 
taking  so  as  to  constitute  larceny  where  the  possession  had  been 
wholly  parted  with  (not  by  way  of  mere  charge  or  custody,  as  in  the 
case  of  the  shepherd  or  butler),  though  there  was  no  intention  to 
pass  the  property.  And  the  distinction  has  been  drawn  between 
delivering  ya^m  to  a  weaver  to  work  up  on  the  employer's  premises, 
in  which  there  is  no  complete  parting  with  the  possession,  and 
the  delivery  to  a  weaver  to  take  home  and  work  up  there.  Li  the 
latter  case  the  possession  is  wholly  parted  with^  and  previous  to 
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recent  legislation  there  con  Id  be  no  larceny  by  subsequent  ap- 
propriation (2  East,  P.O.  c.  16,  sec.  109) ;  so  the  giving  cloth  to  a 
tailor  to  make  into  a  coat.  In  like  manner  delivering  a  horse  to 
be  agisted  at  so  much  a  week  {R.  v.  Smith,  B.  So  M.  C.  C.  B.  478), 
or  cattle  to  a  drover,  to  be  sold  on  the  road,  if  he  could  do  so  (£.  v. 
Ooodbody,  8  C.  &  P.  665).  In  all  these  cases,  the  legal  possession 
being  wholly  transferred,  there  could  be  no  taking  in  the  nature  of 
a  trespass,  and  they  were  not  formerly  cases  of  larceny.  I  will 
only  further  refer  to  the  case  of  JJ.  v.  Barnes  (5  Cox  C.  0. 112),  and  I 
do  so  from  its  resemblance  to  the  present  case.  The  prisoner  was 
indicted  for  larceny.  He  was  clerk  to  the  prosecutors,  and  it 
was  his  duty  to  pay  dock  and  town  dues.  He  fraudulently  repre- 
sented that  a  sum  of  31.  lOs,  4d.  was  required  to  make  the  pay- 
ments, when  only  11.  3s.  was  wanted,  and  obtained  the  larger  sum, 
intending  to  appropriate  the  difference  to  his  own  use.  Upon  a 
case  reserved  it  was  held  not  to  be  larceny.  The  main  difference 
between  that  case  and  the  present  is,  that  the  prisoner  there  dis- 
honestly made  use  of  falsehood  to  obtain  the  larger  amount ;  in 
the  present  case  he  obtained  the  larger  amount  by  dishonestly 
omitting  to  correct  the  mistake  of  the  Postmistress.  In  both  cases 
the  over-payment  was  made  under  a  mistake  of  the  facts.  In  my 
opinion,  all  the  authorities  warrant  the  proposition  of  law  as  laid 
down  by  my  brother  Blackburn,  in  the  last  reported  case  on  the 
subject  {Reg.  v.  Prince^  11  Cox  C.  C.  193),  which  was  like  the 
present,  a  case  of  payment  under  a  mistake  of  fact.  ^'  If  the  owner 
intended  the  property  to  pass,  though  he  would  not  have  so  in- 
tended had  he  known  the  real  facts,  that  is  sufficient  to  prevent  the 
offence  of  obtaining  another's  property  from  amounting  to  larceny ; 
and  where  the  servant  has  an  authority  co-equal  with  the  master's, 
and  parts  with  his  master's  property,  such  property  cannot  be 
said  to  be  stolen,  inasmuch  as  the  servant  intends  to  part  with  the 
property  in  it."  With  these  authorities  before  me,  I  cannot 
accept  as  the  proper  test,  not  the  intention  of  the  owner  to  deliver 
over  the  property  (which  is  a  question  of  fact),  but  the  effect  of 
the  transaction  in  passing  the  property,  which  might  raise  in 
many  cases  a  question  of  law.  This  appears  to  be  a  novelty,  at 
variance  with  tiie  definition  of  larceny,  which  makes  the  mind  and 
intent  of  the  owner  the  test,  and  irreconcilable  with  the  manner 
in  which  these  cases  have  always  been  dealt  with.  And  it  is  of 
great  importance  to  abide  by  cases  already  decided  by  the 
Judges,  because  the  law  of  larceny  being  the  same  in 
Ireland  as  in  England,  the  decisions  ought  to  be  the 
same ;  and  the  Judges  in  Ireland  may  feel  themselves  bound 
by  adjudged  cases  (recognised  in  all  the  text-books,  and  long 
acted  upon),  though  we  may  assume  to  overrule  them,  and  so 
there  may  be  an  undesirable  divergence  of  opinion.  And  it  must 
be  borne  in  mind  that  the  cases  which  must  be  overruled,  if  this 
new  test  be  adopted  {Adams's  case,  Ool&man's  case,  Athinaon's  case), 
are  not  decisions  of  the  Court  for  Crown  Cases  Beserved,  but 
nnanimouB  decisions  of  all  the  Judges  upon  cases  submitted  to 
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them.  However  desirable  it  may  be  that  the  law  should  now  be 
changed,  I  am  not  at  liberty  to  set  aside  or  qualify  the  rule  of  law 
SQ  long  settled^  and  to  say  that  an  acquisition  of  a  chattel  by  dis- 
honest means  is  now  a  felony.  Nor  do  I  feel  myself  at  liberty  to 
leave  such  a  question  to  the  jury.  If  the  transaction  is  of  the 
nature  which  I  have  mentioned^  the  dishonest  mind  of  the  person 
receiving  is  immaterial  upon  the  charge  of  felony,  and  ought  not, 
therefore,  to  be  left  to  the  jury,  otherwise  the  jury  would  be 
misled  by  their  disapproval  of  anything  dishonest  into  the  erro- 
neous conclusion  of  a  felonious  intent  to  do  that  which  is  not  a 
felony.  But  the  person  with  whom  the  transaction  takes  place, 
and  from  whom  the  delivery  isjreceived,  must  be  a  person  qualified 
to  enter  into  the  transaction  and  capable  of  passing  the  property. 
In  the  present  case  the  transaction  was  with  the  clerk  of  the  post- 
mistress. The  clerk  was  the  person  placed  in  the  office  for  the 
purpose  {^nter  alia)  of  making  payments  and  taking  receipts.  He 
is  called  the  clerk,  and,  therefore,  his  act  within  the  general  scope 
of  his  authority  would  be  the  act  of  the  postmistress.  But  it  is 
suggested  that  the  postmistress  was  not  in  any  sense  the  agent  of 
the  rostmaster-General,  but  had  in  each  case  a  separate  and  par- 
ticular authority  to  make  the  payment.  And,  upon  looking  into 
the  Act  of  Parliament  24  &  25  Vict.  c.  14,  I  should  not  be  pre- 
pared to  decide  this  case  upon  the  ground  that  the  postmistress 
had  a  general  authority,  or  more  than  a  particular  one,  to  make 
the  payment  of  ten  shillings  to  the  prisoner.  And  if  at  the  time 
when  the  payment  was  made  the  postmistress  or  clerk  had  done 
some  act  wholly  out  of  the  authority,  as,  for  instance,  payment  to 
a  stranger,  I  should  feel  a  difficulty  in  saying  it  must  be  regarded 
as  the  act  of  a  person  capable  of  passing  the  property  in  such  a 
transaction.  But  upon  this  it  is  not  necessary  to  give  a  decided 
opinion,  because  the  prisoner  was  the  person  to  be  paid  the 
ten  shillings  for  which  he  applied  under  the  order,  and  the 
authority  was  to  pay  to  him  that  sum.  The  exercise  of  power 
in  making  too  large  a  payment  on  behalf  of  the  Postmaster- 
General  was  therefore  only  excessive,  and  according  to  the  ordinary 
rule  in  the  exercise  of  powers,  was  valid  so  far  as  it  was  within  the 
power,  the  excess  being  clearly  separable.  This  is  not  the  case  of 
the  postmistress  being  authorised  to  deliver  one  bag  of  money  to 
one  person,  and  another  bag  of  money  to  another  person.  In  that 
case  the  prisoner  knowingly  getting  the  wrong  bag  would  get 
something  to  which  he  had  no  colour  of  title.  The  authority  here 
is  to  enter  into  an  account  with  the  prisoner  by  paying  him  a  certain 
amount,  and  making  a  corresponding  alteration  in  the  balance,  and 
this  is  done;  the  payment  is  made,  and  the  corresponding  alteration 
in  the  balance,  but  there  is  a  mistake  in  the  amount  paid,  and  so  in 
the  balance  and  it  becomes  really  the  ordinary  case  of  over-pay- 
ment by  a  banker^s  clerk  by  mistake.  It  appears  to  me  quite 
impossible,  with  due  attention  to  the  facts,  to  regard  the  prisoner 
as  a  stranger  intervening  in  a  transaction  between  other  parties. 
No  other  party  was  present  or  was  named,  and  the  prisoner  en- 
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tered  and  left  the  office  in  the  same  character,  viz.,  that  of  payee, 
though  he  left  it  as  payee  of  a  larger  amount  than  he  was  entitled 
to,  and  carried  with  him  the  book,  which  was  an  unanswerable 
proof  that  he  was  payee,  and  was  payee  of  the  larger  amount. 
The  prisoner  was  therefore  entitled  to  be  paid  the  10s.  out  of  the 
money  handed  to  him,  and  that  being  so,  there  is  a  technical  ob- 
jection to  the  conviction  that  there  are  no  particular  chattels  or 
pieces  of  money  in  respect  of  which  the  charge  of  larceny  can  be 
sustained.  But,  independent  of  this  technical  objection,  the  duty 
of  the  prisoner,  if  he  had  acted  as  he  ought  to  have  done,  was  to 
have  taken  1 0^.  out  of  the  amount,  and  to  have  handed  the  rest  to  the 
clerk.  He  ought  at  the  same  time  to  have  handed  back  his  book, 
and  had  it  corrected,  because  it  charged  him  with  the  receipt  of  81. 
odd  ;  but  his  omission  to  do  this  does  not,  in  my  opinion,  involve 
him  in  the  charge  of  larceny.       There  was  no  mistake  in  the 

Serson,  because  the  prisoner  handed  in  his  ordeir  and  also  his 
eposit  book,  and  if  the  clerk  had  known  him  well,  it  would 
have  made  no  difference.  He  would  still  have  paid  him  the 
wrong  amount,  because  the  same  cause  would  have  operated,  viz., 
looking  at  the  wrong  order.  There  was  no  mistake  in  the  amount 
— I  mean  it  was  not  the  case  of  the  clerk  handing  him  a  hundred 
pound  note  when  he  intended  to  hand  a  five  pound  note,  or  un- 
knowingly two  notes  instead  of  one.  He  intended  paying  the 
prisoner  the  particular  sum ;  and  it  was  a  deliberate  act,  because 
he  took  the  amount  from  a  document,  and  completed  the  transac- 
tion by  debiting  the  prisoner  with  that  sum  in  his  book.  So 
that  it  was  not  like  the  case  of  a  wrong  sum  being  put  down  by 
mistake,  and  the  prisoner  snatching  it  up,  and  running  away  with 
it  for  the  purpose  of  preventing  the  mistake  from  being  set  right. 
The  mistake  was  in  the  supposed  amount  of  the  prisoner's  claom. 
The  prisoner  applied  for  10^.,  and  the  clerk  thought  he  was  en- 
titled to  more,  and  paid  him  accordingly,  and  this  over-payment 
might  have  been  afterwards  adopted  by  the  postmistress,  so  as  to 
ma^e  the  prisoner  chargeable  with  the  balance.  The  clerk  did 
not  the  less  intend  to  make  the  payment  which  he  deli- 
berately made,  because  he  was  at  the  time  under  the  in- 
fluence of  a  mistake.  He  would  not  have  intended  to 
make  the  payment  but  for  the  mistake.  Mistakes  are  con- 
stantly occurring,  and  few  people  can  say  that  they  have 
not  acted  under  their  influence,  but  their  acts  remain  as  acts  done 
at  the  time,  though  their  effects  may  be  afterwards  corrected. 
No  doubt  there  was  no  intention  to  overpay  the  prisoner,  that  is, 
to  produce  the  effect  of  overpayment ;  but  the  intention  was  to 
do  the  act  of  paying  the  larger  sum  because  it  was  thought  to  be 
the  proper  one.  This  is  the  answer  to  one  argument  addressed 
to  us,  viz.,  that  the  prisoner  took  up  what  was  intended  for 
another  and  not  for  him,  and  therefore  there  was  a  taking  by  him 
invito  domino.  The  conclusion  of  law  would  be  quite  correct  if  it 
could  be  correctly  said  that  the  amount  was  intended  for  another. 
The  clerk  ought  to  have  intended  that  amount  for  another,  and 
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would  have  clone  so  if  lie  had  properly  informed  himself  of  the 
facts,  but  unfortunately  for  the  prisoner  the  clerk  did  not  properly 
inform  himself  of  the  facts,  and  therefore  he  intended  the  prisoner 
to  receive  the  larger  amount.  The  clerk  intended  A  to  receive 
what  he  ought  to  have  intended  B  to  receive,  but  it  was  not  the 
less  his  intention  that  A  should  receive  what  he  handed  over  to 
him.  There  was  only  one  transaction,  and  only  two  parties  to  it, 
the  clerk  and  the  prisoner,  and  his  fault  was  the  work  of  an  instant, 
and  would  to  an  ignorant  and  illiterate  person  be  connected  with 
some  confusion  of  mind,  though  the  disparity  of  amount  in  this  case 
would  make  a  person  of  any  sense  correct  the  mistake.  I  do  not 
think  a  man  ought  to  be  exposed  to  a  charge  of  felony  upon  a 
transaction  of  this  description,  which  is  altogether  founded  upon 
an  unexpected  blunder  of  the  clerk.  The  prisoner  was  undoubt- 
edly at  the  office  for  an  honest  purpose,  and  finds  a  larger  sum  of 
money  than  he  demanded  paid  over  to  him  and  charged  against 
him.  A  man  may  order  and  pay  for  certain  goods,  and  by  mis- 
take a  larger  quantity  than  was  paid  for  may  be  put  in  the  pack- 
age, and  he  may  take  them  away,  or  he  may  pay  in  excess  for 
that  which  is  ordered  and  delivered.  Is  the  person  receiving  to 
be  put  in  the  peril  of  a  conviction  for  felony  in  all  such  cases,  upon 
the  conclusion  which  may  be  arrived  at  as  to  whether  he  knew, 
or  had  the  means  of  knowing,  and  had  the  omimtLs  fwrandi  ?  I 
think  not.  I  think  such  cases  are  out  of  the  area  of  felony,  and 
therefore  the  animus  farandi  is  inapplicable  and  ought  not  to  be 
left  to  the  jury.  And  any  conclusion  founded  upon  the  finding  of 
the  jury  upon  a  question  which  ought  not  to  be  left  to  them  must 
be  erroneous  because  the  foundation  is  naught.  I  think  the  con- 
viction was  against  law  and  ought  to  be  quashed. 


Oonvicticn  affirmed. 
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CENTRAL  CRIMINAL  COURT  (OLD  COURT). 

April  Session,  1870. 
(Before  Mr.  Justice  Lush.) 
Rbgina  v.  Woodhubst  (a) . 


Carnal  knowledge  of  girl  v/nder  twelve — Consent  extorted. 

On  an  indictment  for  carnal  Tcnowledge  of  a  gvrl  above  ten  years  of 

age  and  under  twelve,  am,d  also  for  an  assault. 
Held,  on  the  latter  count,  that,  although  consent  would  he  a  defence, 

consent  extorted  by  terror  or  induced  by  the  influence  of  a  person 

in  whose  power  she  feels  herself,  is  not  really  such  consent  as  will 

ha/ve  that  effect. 
Qucere,  if  such  consent  can  be  given  in  such  a  case  by  a  child 

who  is  not  sui  juris  ? 

THE  prisoner  was  indicted  for  hayings  in  October  1868,  carnal 
knowledge  of  a  girl  above  the  age  of  ten  years,  and  under 
twelve,  with  her  consent.  In  a  second  count  be  was  indicted 
for  an  assault. 

Pla^t  for  the  prosecution. 

Langford  for  the  defence. 

The  prisoner  was  a  strong  powerful  man,  and  the  girl  was  his 
daughter,  a  child  who,  at  the  time  in  question,  was  but  just  above 
ten  years  of  age.  According  to  the  evidence — confirmed  to  some 
extent  by  other  witnesses — ^he  had  been  in  the  habit  of  tampering 
with  her  person ;  and  on  the  last  occasion  there  was  some  degree 
of  penetration,  which  gave  her  pain,  and  for  some  reason  it  did 
not  appear  to  have  been  repeated.  One  of  the  witnesses-— the 
prisoner's  son— one  night  saw  the  child  in  his  father's  bed,  and 
according  to  his  account  what  occurred  was  not  resisted  or  resented, 
and  he  reproached  her  with  it.  From  something  long  afterwards 
overheard  by  a  woman  with  whom  the  prisoner  Hved,  he  was 
accused  of  tampering  with  her,  and  being  taxed  with  it  in  her 
presence — ^though  he  denied — she  declared  he  had  meddled  with 
ner.  He  thereupon  said  he  had  not  ruined  her,  which  was 
represented  by  his  counsel  as  meaning  that  he  had  not  completed 
the  crime.     The  doctor  stated  that  penetration  had  taken  place  to 

(a)  Reported  by  W.  F.  Fuila80ii,  Esq.,  Barrister-a^Law. 
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Abo.        some   extent^  but    as    it    was    so  long  ago  he   could  not  say 

WooDHouBB.   ™ore. 

Lush,  J.  (to  the  Jury). — Upon  the  first  count,  which  admits  the 

1873.        child^s  consent,  you  must  be  satisfied  that  the  act  was  completed, 
Carnal  know-  ^'^*'  *^^  there  was  some  extent  of  penetration.     On  the  second 
ledge  of  a  girl  count,  you  Cannot  convict  if  there  has  been  consent,  as  an  assault 
^"'^^^  ^^  excludes  consent.    But  consent  means  consent  of  will,  and  if  the 
^'       child  submitted  under  the  influence  of  terror,  or  because  she  felt 
herself  in  the  power  of  the  man,  her  father,  there  was  no  real  con- 
sent, and  as  the  acts  were  indecent  and  unlawful  in  their  nature, 
you  can  convict. 

Ouilty,  one  yearns  imprisonment  with  ha/rd  labour > 

QucBfre,  as  to  this,  in  the  case  of  a  person  not  suijtms,  or  a  child 
under  sixteen,  or  a  wife. — Ohamberlai/n. 


HOME  CIRCUIT. 

Hertford,  Ma/rch  3,  1873. 

(Before  Mr.  Justice  Bebtt.) 
The  Queen  v.  Pobtbe.  (a) 

Murder — Manslaughter — Resisting  lawful  apprehension. 

If  a  prisoner,  ha/ving  been  lawfully  apprehe7ided  by  a  police-constable 
on  a  criminal  charge,  uses  violence  to  the  constable,  or  to  anyone 
lawfully  aiding  or  assisting  him,  which  causes  death,  and  does  so 
with  intent  to  inflict  grievous  bodily  inju/ry,  he  is  guilty  of  mur* 
der  :  And  so,  if  he  does  so  only  with  intent  to  escape.  But  if, 
in  the  course  of  the  struggle,  he  accidentally  causes  an  injury,  it 
would  be  ma/nsla/ughter. 

THE  prisoner  was  indicted  for  the  murder  of  Joseph  Dowfield, 
at  Abbott^s  Langley. 
W.  A.  Glark  was  for  the  prosecution. 
Woollett  for  the  prisoner. 

In  November  last,  the  prisoner,  with  another  man,  named 
Crawley,  had  been  drinking  at  a  pubHc-house.  The  barmaid 
missed  money  from  the  till,  and,  as  they  were  the  only  men  in 

(a)  Reported  by  W.  F.  Fimlasok,  Esq.,  Barrister-at-Law 
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theroom^  SQspected  them^  and  sent  for  her  master^  fche  pnblican.    The  Quern 
He  thereupon  charged  them  on  suspicion  of  stealing  the  money^      p  **- 

and  a  policeman  took  them  into  custody^  and  handcuffed  them        

together.  They  were  quiet  while  this  was  being  done,  but  as  1878. 
they  were  about  to  be  taken  off  in  the  publican^s  cart,  Porter,  mZabt 
the  prisoner,  said  he  would  not  go,  as  t^e  publican  should  not 
have  four  or  five  shillings  for  taking  him  to  Hemel  Hempstead 
(where  the  police-station  was),  and  that  he  would  rather  walk. 
The  policeman  tried  to  put  him  in  the  cart,  but  he  resisted, 
and  would  not  go  in.  The  other  man,  being  pulled  about  in  the 
struggle,  and  being  hurt  by  the  handcuffs,  began  to  be  ex- 
cited, and  they  both  became  violent,  struggling  to  get  away. 
The  policeman  called  upon  the  publican  to  assist  him,  and  they 
threw  the  prisoners  on  the  ground,  aud  kept  them  down,  and  sent 
for  a  rope  to  tie  them.  The  policeman,  however,  sent  away  the 
rope,  saying  that,  if  the  men  would  go  quietly,  they  should  get 
up.  They  got  up,  but  said  they  would  not  go  in  the  cart,  and 
the  policeman  then  called  on  the  deceased  man  to  aid  and  assist 
in  taking  them  away,  which  he  accordingly  was  about  to  do.  He 
clapped  the  men  on  the  shoulders,  and  told  them  to  go  quietly,  as 
it  would  be  a  great  deal  better  for  them.  Porter  said  angrily  to 
him  "  What  have  you  to  do  with  it  V*  Then  he  or  the  other 
man  kicked  him  violently  in  the  abdomen.  The  man  at  once  fell 
backwards.  The  publican,  the  chief  witness  on  this  point,  ad- 
mitted that,  at  the  time  when  he  was  before  the  magistrates,  he 
was  not  certain  which  of  the  men  gave  the  kick,  but  now  he 
swore  it  was  Porter,  and  so  did  the  policeman,  who  also  said  "  he 
kicked  deliberately.^'  Ultimately .  the  men  were  thrown  down,  * 
again  Porter's  legs  were  tied,  and  the  two  men  were  put  into 
the  cart  together,  and  taken  off  to  Hemel  Hempstead.  It  was  not 
supposed  at  the  time  that  the  man  had  sustained  any  injury  from 
the  kick,  but  in  two  or  three  days  he  died,  and  a  post  mortem 
examination  showed  mortification  of  the  bowels  caused  by  the 
kick. 

The  defence  was  that  it  was  uncertain  which  of  the  men  inflicted 
the  kick,  and  that  as  it  was  inflicted  in  a  scuffle,  it  was  only  a  case 
of  manslaughter.  No  point  was  made  as  to  the  putting  on  of  the 
handcuffs  being  illegal,  (a)  and  except  as  showing  that  it  might  have 
irritated  the  prisoner,  it  was  not  relied  upon  ;  and  it  will  be  ob- 
served that  the  deceased  man  was  no  party  to  it.  (6) 

Brett,  J.  (to  the  Jury). — ^The  men  had  been  given  into  custody 
of  a  police-constable,  who  had  legal  authority  to  take  them  into 
custody  and  to  call  upon  others  to  assist  him,  and  they  had  no  right 
to  resist  him,  and  in  resisting  him  they  were  doing  what  was  illegal* 
He  directed  them  distinctly  that  if  the  prisoner  kicked  the  man, 
intending  to  inflict  grievous  harm,  and  death  ensued  from  it,  he  was 

Suilty  of  murder.     He  directed  them  further  that  if  the  prisoner  in* 
icted  the  kick  inresistance  of  his  lawful  arrest,  even  although  he 

(a)  Framt  v.  Whit%  1  M.  &  G.  (6)  Et  vide  past. 
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Thb  Qubn    did  not  intend  to  inflict  grieyons  injury,  lie  was  equally  guilty  of 

WooDHTOtsT.   n^^^d^i^-    ^^^  ^9  ^  ^h^  course  of  the  struggle,  he  kicked  me  man, 

not  intending  to  kick  him,  then  he  was  only  guilty  of  man- 

1878.  slaughter.  The  questions  for  the  jury,  therefore,  were  whether 
M^^^^  the  prisoner  inflicted  the  kick  wilfully,  and  intending  to  inflict 
grievous  injury,  or  intending  to  resist  arrest,  or  whether  it  was  only 
accidental  m  the  course  of  the  scuffle.  The  deceased  man  was  en- 
titled to  the  same  protection  as  the  police-constable  himself.  Kthe 
jury  believed  the  police-constable,  the  prisoner  was  clearly  guilty 
of  murder,  for  the  policeman  swore  that  he  "  kicked  him  delibe- 
rately.^' If  he  intended  to  kick  the  man,  it  was  hardly  possible 
but  that  he  did  it  intending  at  all  events  to  resist  arrest.  The  ques- 
tion really  came  to  this — ^whether  the  prisoner  really  intended  to 
kick  the  man,  for  it  was  hardly  possible  that  he  could  have  in- 
tended to  kick  him,  unless  he  had  one  or  other  of  these  criminal 
intents,  and  in  either  case  he  was  guilty  of  murder.  If,  however, 
they  thought  that  the  kick  was  accidental,  in  the  course  of  a 
wild  struggle,  then  he  would  be  guilty  only  of  manslaughter. 

The  jury  found  the  prisoner  guilty  of  manslaughter. 

The  learned  Judge,  in  passing  sentence,  observed  the  prisoner 
had  not  resisted  being  handcuffed,  but  being  removed  in  custody, 
and  that  his  resistance  certainly  was  illegal,  (a) 

Sentence  was  ten  yea/r^  penal  servitude. 

(a)  The  point,  therefore,  did  not  arise ;  .what  would  have  been  the  case  if  the 
prisoner  snbmitting  qnietly  to  arrest,  had  resisted  being  onneoessarily  handcnifed  or 
tied,  or  any  other  inflilGtion  of  unneoessary  violenoe  or  ignominy. 
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V.O.  BACON'S  COURT. 

Feb.  15  and  18,  and  March  1. 

Re  Batkman's  Trusts. 

Felon's    goods — Colonial    conviction — Forfeiture^ Prerogative    of 

Crown. 

A  person  entitled  to  a  legacy  to  be  paid  to  him  at  twenty-one  was, 
while  und&i'  tliat  age,  convicted  of  felony  in  this  country,  and  after 
attaining  that  age  was  again  convicted  of  felony  in  New  South 
Wales. 

Held,  that  the  legacy  would  have  been  forfeited  by  the  colcniial 
convictions,  had  it  not  been  already  forfeited  by  the  conviction  in 
England. 

THIS  was  a  petition  for  the  transfer  to  the  Crown  of  certain 
sums  of  stock  which  had  been  paid  into  court  under  the 
following  circumstances  : 

Thomas  Bateman,  by  his  will  made  in  1814^  gave  a  sum  of 
3000Z.  Bank  Annuities  to  his  wife  for  Hfe^  and  after  her  decease 
he  gave  the  same  to  his  grandchildren^  Arthur  and  Alfred  Bryer^ 
to  be  transferred  to  them  on  their  respectively  attaining  the  age 
of  twenty-one  jeeocs,  and  he  directed  the  income  in  the  meantime 
to  be  applied  for  or  towards  their  maintenance^  with  gifts  over  in 
default  of  their  respectively  attaining  the  age  of  twenty-one. 

The  testator  also  gave  a  moiety  of  his  residuary  estate  to  be 
divided  equally  between  his  ssdd  grandchildren  at  the  same  time 
and  in  the  same  manner  as  the  preceding  gift. 

The  testator  died  in  1820^  and  his  widow  died  in  1837. 

Alfred  Bryer,  who  was  bom  in  1805,  was  on  the  20th  June^ 
1825,  convicted  of  felony  at  the  Old  Bailey,  but  sentence  was  not 
recorded  ,on  his  relations  undertaking  to  send  him  out  to  New 
South  Wales  for  a  term  of  seven  years.  While  there  he  was  three 
times  convicted  of  penal  offences,  and  sentenced  to  certain  terms 
of  imprisonment.  In  1842  he  received  a  certificate  of  freedom, 
since  which  time  he  had  not  been  heard  of,  in  consequence  of 
which  in  1872,  his  brother,  Arthur  Bryer,  took  out  letters  of 
administration  to  his  estate. 

The  trustees  of  the  will  being  in  doubt  as  to  the  effect  of  the 
conviction  upon  the  interest  of  Alfred  Bryer  under  the  will,  paid 
the  fund  to  which  he  was  entitled,  amounting  to  about  12,000{. 
Bank  annuities,  into  court,  under  the  Trustee  Belief  Act. 
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£U  BATBMA!r*g      Hem/ining,  on  behalf  of  the  Crown. — ^By  the  conviction  of  Alfred 

Tbubtb.      Bryer  at  the  Old  Bailey  all  his  proper^,   whether  vested  in 

1873        possession  or  not,  became  forfeited  to  the  Crown  {Be  Thompson's 

-r-'        Trusts,  22  Beav.  506 ;   28  L.  T.  Rep.  0.  S.  57) ;    but  even  if  it 

^^P^j^^  ^^*  were  not  so,  the  subsequent  convictions  in  New  South  Wales 
after  the  fund  had  come  into  possession  would  have  worked  a 
forfeiture. 

Swanston,  Q.  C.  and  Stirling,  for  Arthur  Bryer. — The  interest 
which  Alfred  Bryer  took  under  the  will  of  his  grandfather,  not 
being  in  possession  at  the  time  of  the  conviction  at  the  Old  Bailey, 
was  not  thereby  forfeited  :  {Stokes  v.  Holden,  1  Keen,  145).  The 
Crown  is  not  entitled  to  the  goods  of  felons  in  the  colonies. 
Forfeiture  for  felony  is  simply  a  feudal  law,  and  the  forfeiture 
is  not  necessarily  to  the  Crown,  but  to  the  next  lord  above  the 
felon,  which  in  this  case  would  be  the  Colonial  Grovemment  and 
not  the  Crown  in  England.  In  some  cases  corporations  are 
entitled  to  the  felon's  goods :  (Staunford  on  Prerogative,  45  ; 
Torke  on  Forfeiture,  92.)  Colonists  carry  with  them  only  such 
of  the  laws  of  the  mother  country  as  are  required  by  the  state  of 
the  country  to  which  they  go,  and  it  is  for  the  Crown  to  show 
that  the  law  of  forfeiture  has  been  transplanted  into  Australia : 
{Attorney 'Oeneral  v.  Stewart,  2  Mer.  159  n.)  It  has  been  held 
that  the  Mortmain  Act  is  not  applicable  to  Australia  {Wicker  v. 
Hume,  7  H.  L.  C.  124 ;  31  L.  T.  Rep.  319),  and  on  the  same  prin- 
ciple the  law  of  forfeiture  cannot  be  applied.  The  following 
authorities  were  also  referred  to :  9  Geo.  4,  c.  83 ;  33  &  34  Vict, 
c.  23 ;  Storjr's  Conflict  of  Laws,  c.  16,  par.  621 ;  Blackstone's 
Commentaries,  134;  Ogden  v.  Folliott  (3  Term.  Rep.  726,  733)  ; 
Emperor  of  Austria  v.  Day,  4  L.  T.  Rep.  N.  S.  274,  494  -, 
2  Giff.  628. 

Kekewich  appeared  for  the  trustees. 

Hemming  in  reply. — Forfeiture  for  felony  is  a  punishment  for 
the  offence,  and  does  not  at  all  relate  to  the  feudal  system,  but  is 
a  prerogative  vested  in  the  Crown :  (Blackstone's  Commentaries, 
vol.  2,  p.  252  ;  Chitty  on  Prerogative,  215.)  Goods  are  forfeited 
on  conviction,  lands  on  attainder ;  and  it  is  immaterial  whether 
-  the  interest  be  legal  or  equitable,  in  possession  or  action : 
(Jarman's  Bythewood's  Conveyancing,  vol.  iv.  pp.  70,  74.)  The 
Colonial  Government  is  no  more  the  mesne  lord  between  the 
Crown  and  the  felon  than  a  minister  of  the  Crown  in  England 
is  mesne  lord  between  them.  It  is  true  that  in  some  places 
corporations  are  entitled  to  forfeitures  for  felony,  but  then  it  is 
only  by  grant  from  the  Crown.  The  Queen's  prerogative  runs  as 
much  in  the  colonies  as  in  England,  and  the  Crown  is  therefore 
entitled  to  this  money. 

The  Vice-chancellor  said  I  have  no  doubt  that  this  money  was 
the  property  of  Alfred  Bryer  at  the  time  of  his  conviction  at  the 
Old  Bailey,  and  therefore  that  it  is  properly  forfeited  to  the  Crown. 
It  has  been  suggested  on  behalf  of  the  respondent  that  the  right 
of  forfeiture  to  the  Crown  by  reason  of  the  colonial  convictions  has 
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not  b^en  established^  and  that  the  Queen^s  prerogative  does  not  Be  BATEia.N*g 
extend  so  far  as  New  South  Wales;  but  the  arguments  which      Tbubts- 
have  been  brought  forward  in  support  of  these  propositions       1373. 
I^ve  really  nothing  to  do  with  the  question.    The  Queen  is  as       -7— 
much  the  Queen  of  New  South  Wales  as  she  is  the  Queen  of  ^^-^^^ 
England^  and  I  have  no  hesitation  in  saying  that  her  prerogative  ^' 

is  as  valid  in  the  colonies  as  it  is  in  this  country.  As  to  the 
argpiment  t&at  the  mesne  lord  is  entitled  to  forfeitures  for  felony^ 
wherever  such  rights  do  exists  they  are  derived  only  by  grant 
from  the  Crown.  I  am,  however,  of  opinion  that  the  legacy  was 
absolutely  vested  and  not  contingent  at  the  time  of  Alfred  Bijer's 
conviction  in  England ;  and  tlmt,  therefore,  irrespective  of  the 
colonial  convictions,  it  is  properly  forfeited  to  the  Cfrown. 

Solicitors  for. the  Grown,  Ba/ven  and  Bradley. 

Solicitors  for.  the  respondent,  F.  and  E.  Chester. 

Solicitors  for  the  trustees,,  l^eshfields. 


gOUET  OF  CMMINAL  APPEAL. 

Bffimday,  April  26, 1873. 

(Before  Bovell,  C.J.,  BfiAMWELL,B.,  Biackbubn,  J.,  Abghxeald,  J., 

and  HoNYMAN,  J.) 

BsO.  v.  ChABLES   SATCHWEIiL.(a) 

Arscm^Stack  of  8tr(m—24i  8f.  25  Vict.  c.  97,  «.  17. 

The  prisoner  set  fire  to.  a  qucmUty  of  strcm  placed  in  a  lorry  and 
left  for  the  night  in  the  yard  of  cm  inn  on  Us  way  to  ma/rhet : 

Held,  that  upon,  these  facts  a  con,vicU^  on  an  indictment,  charging 
him  with  setimg  fire  to  a  sta^ck  of  straw,  couidnot  be  sustained. 

CASE  stated  for  the  opinion  of  this  Court  by  Blackburn,  J. — 
At  the  last  Summer  Assizes  for  Warwick,  the  prisoner  waa 
tried  before  me  for    wilfully  and  maliciously  setting  fire  to  a 
stack  of  straw,  the  goods  of  William  Allsop. 

There  was  a  second  count  for  a  previous  conviction. 

It  was  proved  that  the  prisoner  did  wilfrdly  and  maliciously  set 

(a)  Reported  by  John  THOMPflON,  Esq.,  Barrister-at-Law. 
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Rm.        fire  to  a  qaantity  of  straw^  amoontiiig  to  22  cwt.,  wliich  was 
g     *•  packed  on  a  lorry. 

'       The  straw  had  been  placed  on  the  lorry  to  convey  to  market, 

1878.  and  brought  six  or  seven  miles  on  the  way.  The  horses  had  been 
removed,  and  the  lorry  with  the  straw  on  it  left  for  the  night  in 
the  yard  of  an  inn,  ready  to  be  taken  on  to  market  next  morning. 

I  inclined  to  think  that  the  straw,  being  packed  on  a  lorry,  was 
not  a  stack  within  the  meaning  of  tiie  24  &  25  Yict.  c.  97,  s.  17, 
and  consequentlv,  that  the  setting  fire  to  it  was  not  a  felony ;  but 
the  case  being  clear  in  fact,  I  directed  a  verdict  of  guilty,  and 
sentenced  the  prisoner  to  seven  years'  penal  servitude,  reserving 
the  point,  whether  the  setting  fire  to  the  straw  was  a  felony. 

(Signed)  Colin  Biackbuen. 

No  counsel  appeared  to  argue  on  either  side. 

BoviLL,  C.J. — We  have  considered  this  case,  and  are  all  of 
opinion  that  this  conviction  must  be  quashed.  The  prisoner  was 
indicted  under  the  24  &  25  Yict.  c.  97,  s.  1 7,  for  setting  fire  to 
a  stack  of  straw,  and  the  question  reserved  is,  whether  the  facts 
proved  support  an  indictment  for  setting  fire  to  a  stack  of  straw. 
The  statute  enacts  that  whosoever  shall  unlawfdlly  and  maliciously 
set  fire  to  any  stack  of  com,  grain,  pulse,  tares,  hay,  straw, 
haulm,  stubble,  or  of  any  cultivated  vegetable  produce,  or  of  furze, 
gorse,  heath,  fern,  turf,  peat,  coals,  charcoal,  wood,  or  bark,  or  to 
any  steer  of  wood  or  bark,  shall  be  guilty  of  felony.  That 
section  refers  specifically  to  certain  things,  the  setting  fire  to 
which  shall  be  felony.  Now  here,  what  the  prisoner  set  fire  to 
was  not  a  stack  in  the  ordinary  sense  of  the  word,  but  a  quantity 
of  straw  on  a  lorry.  The  case  does  not  state  whether  that  straw 
was  brought  from  a  stack  or  was  to  be  taken  to  a  stack.  We 
think  that  this  was  not  a  stack  of  straw  when  set  fire  to,  though 
it  may  have  been  once  part  of  one ;  and  that  having,  if  it  ever 
was  a  stack,  been  removed  and  placed  on  a  lorry  i^ady  to  be 
conveyed  to  market,  it  had  ceased  to  be  a  stack.  The  case  of 
Beg.  V.  Arts  (6  Car.  &  P.  348)  was  somewhat  similar  to  the 
present,  and  so  far  as  it  goes  confirms  our  opinion.  In  that  case, 
one  count  of  the  indictment  charged  the  prisoner  with  setting 
fire  to  a  stack  of  wood,  and  the  evidence  was  that  at  the  time  of 
the  fire  there  were  in  a  loft  some  straw  and  a  score  of  faggots^  which 
were  piled  up  one  upon  another.  The  straw  was  burnt  and  some 
of  the  faggots,  and  Park,  J.,  held,  that  this  was  not  a  stack  of 
wood  within  die  statute  of  7  &  8  Geo.  4,  c.  30,  s.  17. 

The  rest  of  the  Court  concurred. 

Conviction  quashed. 
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COURT  OP  CRIMINAL  APPEAL. 

Saimday,  May  Z,  1873. 

(Before  Boyill,  C.J.^  Brahwell^  B.^  Blaokbubn^  J.^  Archibald.  J. 

and  HoNTMAN^  J.) 

Rbg.  v.  LiNd.  {a) 

False  pretences — DwisibiUty^'Evidence. 

The  prisoner  was  eonmcted  on  a/n  indictment  cha/rgmg  thai  he  did 
falsehf  pretend  that  he  then  Uved  at,  and  was  the  landlord  of,  a 
beerhouse,  amd  thereby  obtained  goods. 

The  evidence  was,  that  prisoner  said  he  was  the  nephew  of  a  ma/n 
in  prosecutor^ s  employ,  which  was  true  ;  and  that  he  lived  at  the 
beerhouse;  bvi  he  did  not  say  he  was  the  landlord  of  thai  house. 
Prosecutor,  im,  parting  with  his  goods,  was  influenced  both  by  the 
fact  of  his  being  the  nephew  of  his  servant,  and  the  statement  thai 
he  lived  at  the  beerhouse  ;  he  believed  him  to  be  the  landlord  of 
the  beerhouse : 

Held,  that  it  was  immaterial  thai  the  prosecutor  was  partly 
influenced  by  the  fact  that  the  prisoner  was  the  nephew  of  h%s 
servant : 

Held,  also,  that  the  allegation  that  the  prisoner  Uved  at  and  was 
the  landlord  of  the  beerhouse  was  divisible,  and  that  the  part, 
"  that  he  lived  ai  the  beerhouse/'  being  false,  he  was  rightly 
convicted, 

C^  ASE  reserved  for  the  opinion  of  this  Coart. 
J  The  prisoner  was  indicted  at  the  adjourned  Epiphany 
Sessions^  held  at  Chehnsford^  on  the  1 8th  of  Febrnary^  1873^  for  that 
he  didanlawfolly^knowingly^  and  designedly^ fieilsely  pretend  to  one 
James  Hatley^  that  he^  the  said  William  Lince^  then  lived  at  and 
was  then  the  landlord  of  a  certain  beerhouse  at  Margaretting  Tye, 
by  means  of  which  said  false  pretences  that  the  said  William  Lince 
did  then  and  there  unlawftdly  obtain  from  the  said  James 
Hntley  eighty-six  bushels  of  potatoes^  with  intent  to  defraud. 

From  the  evidence  it  appeared  that  the  prisoner  was  the  owner 
of  a  van  in  which  he  livedo  and  which  at  the  time  in  question  was 
standing  in  a  field  in  the  occupation  of  the  keeper  of  the  bcbr- 
house  on  Margaretting  Tye.     Prisoner  had  never  resided  in  this 

(a)  Reported  by  Johm  Thompson,  Esq.,  Barrister-at-Law. 
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Raa.       beerhoase^  bat  it  was  with  the  consent  of  the  keeper  of  the  said 
L»GB        beerhouse  that  the  van  was  standing  in  the  field ;  and  there  had 

'       been   money   transactions  between  prisoner  and  the  beerhouse 

1878.       keeper. 

^^  The  prosecutor^  James  Hutley,  stated  that  when  the  prisoner 

Pretences^  Came  to  him  to  pupchase  the  potatoes  which  were  the*  subject  of 
Evidence,  the  charge^  and  which  were  sent  to  the  prisoner  and  never  paid 
for^  he^'the  pri^^neri.toM  Jliip:  ^e  ?^as^  the  nephew  of  a  man  then 
in  prosecutor's  employ^  and  this  turned  out  to  be  true ;  and  he 
further  told  him  thath^e  Ifved  a,b  the  beerhouse  at  Margaretting 
Tye^  though  he  did  not  say  he  was  the  landlord  of  that  house, 

The  p;roseoutor  stated  that  when  he  sent  the  potatoes  to  the 
prisoner  his  mind  was  influenced  by  the  belief  that  the  prisoner 
was  his  servant's  nephe^/and  that  his  mind  was  also  influenced 
by  the  statement  that  he  lived  at  the  beerhouse  at  Margaretting 
Tye.  The  prisoner  did  ^otf  say.b^  ^f^:tl;^  landlord  of  the  beer? 
house^  but  still' he  believed  him  to  be  the  occupier<of  that  house. 

It  was  contended  for.  the  defence:  FirB%  ti^  there  is  only  one 
pretence  stated  in.  the  indictment^  namely,  that  prisoner' lived 
at  and  was  then  the  landlord  of  the  beerhouse,  that  this  assertion 
could  not  be  divided,  and  that  inasmuch  a^  the  e^dence*  showed 
that  the  prisoner  had  not  represented  himself,  as  the  landlord^  the 
prosecution  must  fail;'  'sedondlyji  aasuxnin^  that  the  assertion  i& 
divisible,  and  that  the  words^^'^h^  live4  at/'  are  a  pretence,  there 
is  no  evidence  to  show  that  the  property  wa$  obtained  by  means 
of  that  pretence,  the  prosecutor  w-yitig  that  this  belief  that  the 
prisoner  was  the  nephew  of  his .  servant  influenced  his  mind  as 
well  as  the  belief  that  he  was  the  occupier  of  the  beerhouse. 

The  Chairman  directed  the.  jury.  to.  find.the  prisoner  guilty  if 
they  believed,  first,  that  any  false  represehtatioh.  had  been  made ; 
secondly,  that  the  mind  of  the  prosecutor  had  been  influenced  in 
a  substcmtial  degree  to  part  with  his  property  by  that  false 
pretence  \  thirdly,  that  there  was  fraudulent  intent  upon  the  part 
of  the  prisoner  in  the  transaction.  '  But  that  if  they  had 
reasonable  doubts  upon  any  one  of  these  points,  tbey  were  to 
acquit  him. 

The  jury  found  the  prisoner  guilty,  and  the  following  points 
were  thereupon  reserved : — First,  whether  the  charge  could  be 
sustained,  the  indictment  stating  the  false  pretence  to  be,  that 
the  prisoner  ^^then  hved  and;  was  the  landlord  of  a  certain  beer- 
house,'' when  the  prisoner  had  never  stated  that  he  was  the 
landlord  of  the  beerhouse,  but  only  that  he  lived  there ;  secondly, 
whether  a  charge  of  obtaining  good^  by  false  pretences  can  be 
sustained  when  prosecutor  admits  that  another  circumstance 
influenced  his  mind  in  parting  with  his  goods,  as  well  as  the 
alleged  false  pretence, 

llie  prisoner  was  sentenced  to  sis  cal^dar  months  hard  labour 
and  being  unable  to  find  bail,  he  went  to  prison. 

(Signed)  J.  W .  Pbeby  Watungton, 

Chairman  of  the  Essex  Sessions. 
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No  counsel  appeared  to  argue  for  the  prisoner.  Rm. 

G.  Tayler,  for  the  prosecution. — First;  it  is  not  necessary  that       linca. 

all  the  false  pretences  alleged  should  be  proved^  but  if  part  only        

be  proved,  and  the  prosecutor  was  induced  thereby  to  part  with        1 878. 
his  property,  that  is  sufficient.     [Blackburn^  J. — What  is  the        "TT 
false   pretence  proved  here  ?     The  prisoner  never  said  that  he   Pretences^' 
occupied  the  beerhouse,  and  the  prosecutor  only  states  that  his     Evidence, 
mind  was  influenced  by  the  statement  that  he  lived  at  the  beer- 
house.    It  is  not  found  that  the  prisoner  led  him  to  believe  that 
he  was  the  landlord  of  the  beerhouse.]     The  case  does  not  profess 
to  set  out  the  whole  of  the  evidence,  and  it  was  for  the  jury  to 
determine  whether  the  prisoner's   statement  could   reasonably 
influence  the  prosecutor's  mind.     [Blackburn,  J. — ^The  case  does 
not   show  that  the  jury  were  ever  asked  to  determine  that.] 
This  is  a  case  of  variance  merely,  and  the  false  pretence  charged, 
that  the  prisoner  lived  at  and  was  the  landlord  of  a  certain  beer- 
house, is  divisible.     In  Beg,  v.  Hewgill  (Dears.  315),  it  was  held 
sufficient  to  set  out  in  the  uidictment.the  actual  substantial  false 
pretence  by  which  the  property  was  obtained,  and  to  prove  the 
same,    although    other  matters   jubt   alleged  in   some   measure 
operated  as  an  inducement  upon  the  prosecutor's  mind.     Here  it 
was  proved  that  the  prisoner  said  he  Uved  at  the  beerhouse,  and 
the  jury  have  found  that  it  operated  on  the  prosecutor's  mind. 

BoviLi,  C.J. — There  were  two  points  contended  for.  by  .the 
prisoner's  counsel  at  the  trial,  and  reserved  for  the  consideration 
of  this  court.  The  first  point  was,  whether  the  charge  could  be 
sustained,  the  indictment  stating  the  false  pretence  to  be,  that 
'^  the  prisoner  then  lived  at  and  was  then  the  landlord  of  a  certain 
beerhouse,"  when  the  prisoner  had  never  stated  that  he  was  the 
landlord  of  the  beerhouse,  but  only  that  he  lived  there.  It  is 
clearly  sufficient  to  sustain  an  indictment  to  prove  part  only  of  the 
false  pretences  charged;  and  the  question  here  is  whether  the 
false  pretence  charged,  vizc,  that  the  prisoner  ^'  then  lived  at  and 
was  the  landlord  of  a  certain  beerhouse,"  is  a  statement  of  two 
facts  which  are  false.  It  seems  to  me  that  it  is,  and  that  they 
may  be  divided ;  and  that  if  it  is.  proved  to  be  false  as  to  one,  the 
other  need  not:  be  proved.  The  second  point  reserved  was, 
whether  a  charge  of  obtaining  goods  by  false  pretences  can  be 
sustained  when  the  prosecutor,  admits  that  another  circumstance 
influenced .  his  mind  in  parting  with  his  goods,  as  well  as  the 
alleged  false  pretence. .  It  has  been  long  settled  that  it  is 
immaterial  that  the  prosecutor  was  influenced  by  other  circum- 
stances than  the  false  pretence  charged.  If  that  were  not  so,  an 
indictnient  for  false  pretences  could  scarcely  ever  be  maintained, 
as  a  tradesman  is  generally  more  or  less  influenced  by  the  profit 
he  expects  to  make  upon  the  transacftion.  The  case  of  Beg.  v. 
Hewgill  IB  an  authority  in  support  of  this  view,  I  therefore 
think  this  conviction  ought  to  be  affirmed. 

BiACKBirRN>  J.— The  only  doubt  that  I  have  had  is,  whether  on 
the  case  it  appears  that  the  jury  were  sufficiently  asked  to  find 
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\ivia.  whether  the  prisoner's  statement  that  he  lived  in  the  beerhouse 

j^^jj^  and  whether  it  is   sufficiently  found  that  that  false  statement 

influenced  the   prosecutor's  mind.     I  think^  however^  that  that 

1878.  point  is  not  reserved. 

^^  Oaiwiction  affirmed. 

Pretences. — 
Evidence, 


COURT  OP  QUEEN'S  BENCH. 

Tuesday,  April  29,  1878. 

(Before  Cocebubn,  C.J.,  Millob  and  Lush,  JJ.) 

Bbo.  t;.  Castbo. 

Trial  at  bar — Removal  by  eertiarwrifrom  Oeni/ral  Orvrmnal  Oourfr-^ 
Indictment  for  perjury — Offences  in  two  counties. 

An  indictment,  containing  two  counts,  one  alleging  perjury  com- 
mdited  in  Middlesex,  the  other  alleging  perjury  comnnitted  in 
London,  was  tried,  upon  removal  by  certiora/ri  from  the  Central 
Oriminal  Oourt,  before  the  Queen's  Bench  sitting  at  bar. 

Held,  that  it  was  no  valid  objection  to  the  jurisdiction  of  the  court 
that'  the  jury  was  entirely  from  the  county  of  Middlesex. 

INDICTMENT  for  perjury,  removed  from  the  Central  Criminal 
Court  by  certiorari  and  tried  at  bar  by  application  of  the 
Attomey-Q-eneral.  The  jury  summoned  by  the  court  consist  of 
special  jurors  of  the  county  of  Middlesex. 

The  indictment  contained  two  counts  :  the  first  alleged  that 
the  defendant  committed  perjury  in  the  trial  at  Nisi  Prius  at 
Westminster  of  the  ejectment  Tichborne  v.  Lushington ;  the 
second  alleged  that  the  defendant  committed  perjury  in  affidavits 
in  the  Chancery  suit  of  the  same  name,  sworn  by  him  in  the  city 
of  London  before  a  commissioner  for  taking  oaths  in  Chancery. 
The  venue  laid  in  the  indictment  was  '^  Central  Criminal  Court." 

The  certiorari,  in  pursuance  of  9  &  10  Vict.  c.  24,  s.  3,  stated 
the  county  of  Middlesex  to  be  that  in  which  the  indictment  was  to 
be  tried.     That  section  is  :— 

8.  And  whereas  doabts  haye  been  nused  as  to  the  proper  place  of  trial,  where 
indiotments  have  been  remoyed  by  writ  of  certiorari  itom.  uie  Central  Oriminal  Oonrt 
into  the  Oonrt  of  Queen*!  Bench :  Be  it  enacted,  that  eyeiy  writ  of  eertiorari  for 
rexnoying  an  indiotment  from  the  said  Central  Oriminal  OoQrt>  shall  specify  the 
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oonnty  or  jariBdiotion  in  which  the  same  shall  be  tried ;  and  a  jury  shall  be  summoned,         ^  Rbg. 
aad  the  tnal  proceed  in  the  same  manner  in  all  respects,  as  if  the  indictment  had  9. 

been  originally  preferred  in  that  ooonty  or  jorisdiction.  Oastbo. 

Kenedly,  Q.C.  and  McMahon  for   defendant^  contended  that        1373, 
the  court  with  a  Middlesex  jarj  had  no  jurisdiction  to  try  this        — ^ 
indictment.     The  general  common  law  rule,  to  which  perjury  jf^'!^^ 
is  no  exception,  requires  that  a  criminal  shall  be  tried  in  the 
county,  and  by  a  jury  of  the  county,  in  which  the  crime  has 
been  committed.     That  rule  is  not  affected  by  the  provision  in 
9  &  10  Vict.  c.  24,  s.  8,  concerning  indictments  removed  by  writ 
of  certiorari.     Comer's  Crown  Practice  (p.  259),  says,  "As  the 
trial  [at  bar]  must  be  by  a  jury  of  the  county  wherein  the  offence 
was  committed  (unless  otherwise  ordered  by  the  court  upon  sug- 
gestion), it  has  been  thought  that  a  trial  at  bar  cannot  be  had  in  a 
cause  originating  in  London,  or  in  a  county  palatine,  the  jurors 
being  exempted  by  charter  from  coming  out  of  their  city  or 
county  to  try  any  issue,  unless  the  jurors  consent  to  waive  their 
privilege;    but   the  more  convenient  mode  would  be  to  move 
for  a  suggestion  for  trial  by  a  jury  of  an  adjoining  county,  and, 
that  being  granted,  to  move  for  a  trial  at  bar.''     In  this  case  no 
motion  had  been  made  for  trial  by  a  jury  of  an  adjoining  county, 
nor  indeed  would  that  be  of  any  avail,  for  part  of  the  perjury 
alleged  in  the  indictment  was  committed  in  Middlesex,  and  part 
in  London.    [Cockbuen,  O.J. — Surely,  if  necessary,  we  can  quash 
the  second  count  of  the  indictment,  and  try  on  the  first.]     The 
whole  indictment  is  bad  in  consequence  of  the  joinder  of  the  two 
counts.     [Lush,  J. — ^When  this  court  tries  a  case  with  a  jury,  it 
must  be  a  jury  of  Middlesex.]     That  is  not  what  is  laid  down  by 
Comer. 

CocKBURN,  C.J. — ^We  are  all  of  opinion  that  there  is  nothing  at 
all  in  the  point  taken  on  behalf  of  the  defendant  by  way  of 
objection  to  the  jury.  Such  as  it  is,  however,  it  appears  on  the 
record,  and  if  required  may  be  raised  hereafter. 


456  CRIHINAL  LAW  CASSS. 


eOUET  OF  CRIMINAL  APPEAL. 

Saiurday,  April  26,  1873. 

(Before  BoYiLL^C. J.,  Bbamwill,  B.,  Bl^cebubn,  J.,  Archibald,  J., 

and  HoNTXAH,  J.) 

Bko.  v.  A..H.  MoBTov.(a) 

Forgery^Deed — Clergy — Letters  of  orders — 24  ^  25  Vict.c.98,s.20. 

The  fotgin^'of  letters  of  orders  issued  by  a  bishop,  certifying  that 
on  a  day  and  at  a  place  mentioned  therein,  A.  B,  was  admitted 
into  the  holy  order  ofdea^cons,  according  to  the  manner  prescribed 
by  the  Ohwch  of  England,  and  rightly  and  canonically  ordained 
deetcon,  in  testimony  whereof  the  bishop  had  caused  his  episcopal 
seal  to  be  affiaaed  thereunto,  is  not  the  feloniously  forging  of  a 
deed  within  the  24  Sf  25  Vict.  c.  98,  s,  20,  although  such  forgery 
is  a  misdemeanor  at  cormnon  law. 

CASE  reserved  for  the  opinion  of  this  Court  by  Bramwell,  B., 
at  the  Worcjester  Winter  Assizes,  1872. 

The  prisoner,  was  tried  and  fonnd  goilty  npon  the  foHowing 
indictment  :— 

The  jnrors  of  our  lady  the  Queen,  upon  their  oath  present  that 
Thomas  Keatinge,  otherwise  Arthur  Henry  Morton,  on  the  14th 
Aug.  1865,  feloniously  did  forge  a  certain  deed,  purporting  to  be 
under  the  hand  and  seal  of  Lord  Auckland,  Bishop  of  Bath 
and  Wells,  which  said  forged  deed  was  and  is  as  follows  [it  was 
then  set  out  verbatim'],  with  intent  thereby  to  defraud,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Second  count. — And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  ixLrther  present  that  the  said  Thomas  Keatinge,  otherwise 
Arthur  Henry  Morton,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  feloniously  did  forge  a  certain  other  deed,  purporting  to 
be  letters  of  orders  under  the  hand  and  seal  of  Lord  Auckland, 
Bishop  of  Bath  and  Wells,  with  intent  thereby  then  to  defraud 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and  dignity. 

Third  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  the  said  Thomas  Keatinge,  otherwise 
called  Arthur  Henry  Morton,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  feloniously  did  offer,  utter,  dispose  of,  and  put  off 
a  certain  other  forged  deed,  purporting  to  be  under  the  hand  and 

(a)  Reported  by  JoHir  TflOKPioir,  Esq.,  Barriater-at-Lftw. 


<:!RIMIKAL  LAW  CASES. 


457 


tteal  of  Lord  Auckland^  Bishop  of  Bath  and  Wells^  which  said 
forged  deed  was  and  is  as  follows  [it  was  then  set  out  verbatim], 
with  the  intent  thereby  then  to  deifrand^  he  the  said  Thomas 
Keatinge,  otherwise  called  Arthur  Henry  Morton,  at  the  time  he 
so  offered,  uttered,  disposed  of,  and  put  off  the  i^aid  last-mentioned 
forged  deed  as  aforesaid,  well  knowing  the  samie  to  be  forged, 
tkgainst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  ietgainst  the  peace  of  our  lady  th6  Queen,  h^r  crown  and  dignity. 

Fourth  count. — ^And  the  jurors  aforesaid,  upon  their  oath  afore- 
saidy  do  furtherpresent  that  the  said  Thomas  Keatinge,  otherwise 
called  Arthur  Henry  Morton,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  feloniously  did  offer,  utter,  dispose  of,  and  put  off, 
a  cericdn  othet  forged  deed,  purporting  to  be  letters  of  orders 
under  the  hand  and  selEd  of  Lord  Auckland,  Bishop  of  Bath  and 
Wells,  with  intent  thereby  then  to  defraud,  he  the  said  Thomas 
Keatinge,  otherwise  called  Arthur  Henry  Morton,  at  the  time  he 
80  offered,  uttered,  disposed  of,  and  put  off  the  said  last-mentioned 
forged  deed  as  aforesaid,  well  knowing  the  same  to  be  forged, 
against  the  form  of  the  statute  in  isuch  ccuse  made  and  provided, 
and  against  the  peace  of  our  lady  the  Queen,  her  crown  and 
dignity. 

The  document  which  the  prisoner  had  forged,  when  produced, 
was  as  follows : — 

By  the  tenure  of  these  presents,  we  Auckland,  by  Divine  permission  Bishop 

>  of  Bath  and  Wells,  do  make  it  known  unto  all  mem,  that  on  Sunday,  the 

^  twenty-third  day  of  December,  in  the  year  of  onr  Lord  one  thousand  eight 

S*  huBdred  and  sixty-tAree,  we,  the   Bishop  before  mentioned,  solemnly  adminis- 

3    tering  holy  orders  under  the  protection  of  the  Almighty  in  our  cathe<h-al  church 

o  *0    of   St.  Andrew,  in  Wells,   did  admit  our  beloT^  in  Ohrist,  Arthur  Henry 

^  S    Morton,  a  Mcuter  of  Arts  (of  whose  yirtuous  and  pious  life  and  oonyersation, 

^  Q   and  competent  learning  and  knowledge  in  the  Holy  Scriptures  we  were  well 

§:  ^  assured),  into  the  holy  order  of  deacons,  according  to  the  manner  and  form  ■ 

i  ^  prescribed  and  used  by  the  Ohurch  of  England,  and  him  the  said  Arthur  Henry 

i  ^  Morton  did  then  and  there  rightly  and  canonically  ordain  deacon ;  he  having 

o    first  in  our  presence  freely   and  voluntarily  subscribed  to  the   Thirty-nine 

S«  Articles  of    Heligion,  and    to  the  three  articles  contained  in  the  thirty-sixth 

g^  canon,  and  he  likewise  having  taken  the  oaths  appointed  by  law  to  be  taken 

S*  for  and    instead   of  the  oath  of  supremacy.      In  testimony  whereof  we  have 

t%    caused  our  episcopal  seal  to  be  hereunto  affixed,  the  day  and  year  above 

written,  and  in  the  seventh  year  of  our  translation. 

Seal  of 
.  The  Bishop  of 
Bath  and  Wells. 

AuoKULifD,  Bath  aitd  Wbllb. 

The  Seal  of  Baron 

Auckland, 

DD. 

The  signature  and  the  seal  were  the  genuine  signature  and 
episcopal  seal  of  Lord  Auckland,  Bishop  of  Bath  and  WeUs,  and 
the  document  was  duly  signed,  sealed,  and  given  out  by  him. 

But  when  so  given  out,  the  name  in  it  of  the  person  ordained 
was  Joseph  Leycester  Lyne,  the  year  was  1860^  and  not  1863 ; 
and  in  the  margin  the  letters  dimissory  were  stated  to  be  from 
the  Bishop  of  Exeter,  not  Melbourne. 

The  forgery  consisted  in  altering  the  name,  adding  a  '^  Master 


Rbo. 

V. 
MOBTON. 

.    1878. 

For<jery — 
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Rao. 

V 

Morton. 
1878. 

Forgery — 
Emdence, 


of  Arts^'^  altering^  the  year^  and  changing  "  Exeter  *^  to  "  Mel- 
bourne/' The  alterations  are  in  italics.  It  was  proved  that 
Lyne  was  ordained  by  imposition  of  hands,  accordinsr  to  the 
service  in  the  Prayer  Book^  and  that  this  document  had  been 
delivered  to  him  and  afterwards  stolen  or  taken  from  him  without 
his  consent.  It  was  also  proved  that  no  other  deed  or  document 
ordaining,  or  certifying  the  ordination,  is  ever  made  or  given, 
though  the  fact  of  ordination  is  recorded  in  a  book  kept  for  that 
purpose.  Doubting  whether  the  document  was  a  deed  within  the 
meaning  of  the  statute,  I  now  ask  the  opinion  of  the  Court  for  the 
consideration  of  Crown  Cases  Reserved  thereon. 

It  will  be  observed  that  the  document  is  correctly  set  forth  in 
the  first  and  third  counts.  It  is,  however,  there  called  a  deed. 
(See  1  Lev.,  138 ;  2  Russell  C.  &  M.,  767 ;  and  stat.  24  &  25  Vict, 
c.  98,  s.  20.)  (Signed)  G.  Bsahwiall. 

W,  Ooodman,  for  the  prisoner. — The  prisoner  has  been  convicted 
on  an  indictment  which  charged  him  with  feloniously  forging  and 
uttering  a  deed,  knowing  the  same  to  be  forged,  against  the  form 
of  the  statute  24  &  25  Vict.  c.  98,  s.  20,  which  enacts  that  "Who- 
soever,  with  intent  to  defraud,  shall  forge  or  alter,  or  shaU  offer, 
utter,  dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or 
altered,  any  deed  or  any  bond  or  writing  obligatory,  or  shall 
forge  any  name,  handwriting,  or  signature  purporting  to  be  the 
name,  handwriting,  or  signature  of  a  witness  attesting  the  execution 
of  any  deed,  bond,  or  writing  obligatory,  or  shall  offer,  utter,  dis- 
pose  of,  or  put  off  any  deed,  bond,  or  writing  obligatory,  having 
thereon  any  such  forged  name,  handwriting,  or  signature,  knowing 
the  same  to  be  forged,  shall  be  guilty  of  felony.^'     No  doubt  the 
prisoner  was  ^ilty  of  the  offence  of  forgery  at  common  law, 
which  is  a  misdemeanour,  but  the  question  here  is  whether  the 
forging  of  these^^  letters  of  orders,^'  as  the  document  is  techni- 
cally termed,  is   a  felonious  forging  of  a  deed  within  the  above 
enactment.     In  2  Russell  on  Crimes  (4th  edit.,  p.  767),  it  is  said  : 
"  It  is  clearly  agreed  that  at  common  law  the  counterfeiting  of  a 
matter  of  record  is  forgery ;  for  since  the  law  gives  the  highest 
credit  to  all  records,  it  cannot  but  be  of  the  utmost  ill  consequence 
to  the  public  to  have  them  either  forged  or  falsified.    Also  it  is 
agreed  to  be  a  forgery  to  counterfeit  any  authentic  matter  of  a 

Sublic  nature,  as  a  privy  seal,  or  a  licence  firom  the  Barons  of  the 
Ixchequer  to  compound  a  debt,  or  a  certificate  of  holy  orders,  or 
a  protection  from  a  parliament  man.  It  is  also  unquestionable 
that  a  man  may  be  in  like  manner  guilty  of  forgery  at  common 
law  by  forraig  a  deed ;  and  therefore  it  seems  tioat  one  may  be 
equally  guilty  by  forging  a  will,  which  cannot  be  thought  to  be  of 
less  consequence  than  a  deed.''  It  is  submitted  that  the  forging 
of  these  letters  of  orders  was  not  a  felony  under  the  above 
statute,  as  they  were  not  a  deed  properly  so  called.  The  statute 
is  penal,  and  to  be  construed  stncUy.  The  mere  fact  that  the 
document  was  given  out  with  a  seal  attached  does  not  make  it  a 
deed.     In  Brown  v.  Vawaer  (4  East,  584)  it  was  held  that  an 
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award  under  seal  was  not  a  deed  within  the  Stamp  Act^  not  having 
been  delivered  as  a  deed.  So  in  Chanter  v.  Johnson  (14  M.  &  W. 
408)  it  was  held  that  a  licence  under  seal  to  use  a  patented  in- 
vention did  not  require  to  be  stamped  as  a  *'  deed  not  otherwise 
charged,"  under  the  55  Geo.  3,  c.  1 89,  sched.,  part  1,  tit.  "  Deed." 
Parke,  B.,  there  said :  "  The  defendants  say  the  instrument  is  a 
deed  and  ought  to  be  stamped  as  such,  but  that  is  not  so — ^it  does 
not  purport  to  be  sealed  and  delivered  as  a  deed ;  it  rather 
resembles  an  award  or  a  warrant  of  a  magistrate,  which,  though 
under  seal,  are  not  deeds."  In  1  Co.  Inst.,  35b,  it  is  said :  "  A 
deed,  fadmn.  This  word  (deed),  in  the  understanding  of  the 
common  law,  is  an  instrument  written  on  parchment  or  paper, 
whereunto  ten  things  are  necessarily  incident^  viz. ;  1,  writing ;  2, 
on  parchment  or  paper ;  3,  a  person  able  to  contract ;  4,  by  a 
sufficient  name ;  5,  a  person  able  to  be  contracted  with ;  6,  by  a 
sufficient  name ;  7,  a  thing  to  be  contracted  for ;  8,  apt  words 
reauired  by  law;  9,  sealing ;  10,  delivery."  Again,  at  172b,  Lord 
Coke  says  :  "  Faitf actum,  Anglice  a  deed,  signifieth  in  the  common 
law  an  instrument  consisting  of  three  things,  viz.,  writing,  sealing, 
and  delivery,  comprehending  a  bargaine  or  contract  between  party 
and  party  .^'  So  that  at  common  law  it  would  seem  that  an 
instrument  to  be  a  deed  must  pass  some  interest,  and  be  in  the 
nature  of  a  contract.  These  letters  of  orders  are  only  in  the 
nature  of  a  certificate  that  the  person  to  whom  they  are  given  out 
has  been  ordained.  Ordination  is  performed  by  the  laying  on  of 
the  hands  of  the  bishop  upon  the  head  of  the  person  to  be  made 
a  deacon,  and  the  letters  of  orders  are  only  in  the  nature 
of  a  certificate  that  he  has  been  ordained ;  and  when  the 
deacon  becomes  a  curate,  a  license  is  given  to  him  by  the  bishop, 
which  is  in  the  nature  of  a  grant,  and  contains  a  contract  binding 
both  on  the  curate  and  the  incumbent  of  the  benefice  to  whom  he 
becomes  curate.  So  in  Com.  Dig.,  Fait.  A.  1,  it  is  said,  '*  A  deed 
is  a  writing  containing  a  contract,  and  signed,  sealed,  and  deli- 
vered by  the  party  (Co.  Inst.  35b)."  [Blackburn,  J. — By  the  33 
&  34  Yict.  c.  91,  a  clergyman  may  execute  a  deed  of  relinquish- 
ment of  his  rights,  privileges,  advantages,  and  exemptions  belong- 
ing to  his  office.  That  is  not  a  matter  of  contract.  It  seems 
difficult  to  say  that  an  instrument  is  not  a  deed  unless  it  contains 
a  contract.]  By  a  deed  of  relinquishment  the  clergyman  passes 
away  his  interest.  Spelman  in  his  Glossary  defines  a  deed  thus : 
-—'' Factum  a  forensibus  nostris  dicitnr  scriptum  solenne,  quo 
firmatur  donum,  concessio,  pactum,  contractus.  In  Shep.  Touch., 
cap.  4,  it  is  said :  **  A  deed  is  a  writing  or  instrument,  written  on 
paper  or  parchment,  sealed  and  delivered,  to  prove  and  testify  the 
agreement  of  the  ps^ies,  whose  deed  it  is,  to  me  things  contained 
in  the  deed.  The  definitions  of  a  deed,  as  given  in  Cruisers  Dig., 
Tomlins^  Law  Dicty.,  2  Black.  Com.  497,  by  Stephens,  were  also 
cited.  In  Bex  v.  Fa/umileroy  (2  Bing.  413)  it  was  held  that  the 
forging  of  a  power  of  attorney  for  th©  transfer  of  Grovemment 
Stock  was  the  forging  of  a  deed,  but  the  power  contained  a 
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covenant  that  tlie  executors  and  administrators  of  the  donor 
would  confirm  the  transfer ;  so  that  there  was  a  contract  contained 
in  it.  A. deed  of  feoffment,  though  not  necessary  to  the  trtmsfer 
of  the  land,  ordinarily  contained  tne  words,  ''  dedi,  concessi,  con- 
firmavi/'  This  deed  does  not  contain  anything  upon  which  an 
action  could  be  maintained.  [Blackbitrn,  J. — ^Does  it  record  or 
confirm  the  grant  of  Anything?]  The  delivery  of  it  is  not  essen- 
tial. It  is  equivalent  to  a  aocttment  whidli  6ertifies  that  a 
person  has  passed  some  public,  examijiation.  [Bla^ckbubn,  J. — 
The  4  Hen.  7,  c.  13,  enacts,  ^' that,  a  person  in  orders,  at  the 
second  time  of  asking  his  clergy,  shaU  lo$e  the  benefit  of  his 
clergy  if  he  do  not  show  his  letters  of  Drderft.'^  This  seems  to 
show  that  thfey  are  evidence  of  title  in  some  way.} 

Jelf  (J.mpAfo^<  with  him),  for  the  prosecution.^ — The  words  of 
the  24  &  25  Vict.  c.  98,  s.  28,  "  deed,  bond,  or  writing  obli- 
gatory, ^'  are  taken  from  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  10 ;  but 
in  the  5  Eliz.  c.  14  (An  Act  against  forgers  of  false  deeds  and 
writings),  the  preamble  uses  the  words  "charters,  evidences,  deeds, 
and  writings,**  and  sect.  2  the  words,  ''  deed,  charter,  or  writing, 
sealed  court  roll,  or  the  will  of  any  person  in  writing.**  This 
seems  to  show  the  nature  of  the  deeds  intended,  and  that  the 
forging  of  almost  any  kind  of  deed  was  contemplated.  The  case 
of  Rex  V.  Fatmtleroy  decided  that  a  power  of  attorney  was  a  deed. 
Secondly,  as  to  the  nature  of  letters  of  orders ;  they  are  said  to 
be  the  legal  evidence  of  admission  to  the  office  of  a  deacon 
(Blunt*s  Law  of  the  Church,  p.  201.)  [Bovill,  O.J. — ^No  doubt 
one  species  of  evidence.]  The  bishop's  clerks  or  secretaries  are 
not  to  receive  above  6d.  for  any  letters  of  orders  ;  and  for  the 
sealing  of  such  letters  nothing  shall  be  paid  (8  Bum*s  Eccles. 
Law,  tit.  "  Ordination,**  sect.  b).  And  by  Oanon  137  :  "  Every 
parson,  vicar,  and  curate  shall,  at  the  bishop*s  first  visitation,  or 
at  the  next  visitation  after  his  admission,  show  and  exhibit  unto 
him  his  letters  of  orders,  to  be  by  him  either  allowed  or  (if  there 
be  just  cause)  disallowed  and  rejected ;  and  being  by  him  so  ap- 
proved, be  signed  by  the  registrar.**  [Bovill,  O.J. — That  is  simply 
directory.]  And,  further,  by  Oanon  39  :  "  No  bishop  shall  insti- 
tute any  to  a  benefice  who  hath  been  ordained  by  any  other  bishop, 
except  he  first  show  unto  him  his  letters  of  orders.**  [Black- 
BUBN,  J. — ^In  Ma/rshall  v.  The  Bishop  of  Exeter  (31  L.  J.  262, 
O.P.)  the  Oourt  of  Exchequer  Ohamber  held  that  the  bishop  was 
acting  uli/ra  vires  in  refusing  to  institute  a  clerk  presented  to  a 
benefice  because  he  did  not  produce  letters  of  good  behaviour 
from  the  bishop  of  the  diocese  in  which  he  previously  had  a  bene- 
fice.] Thirdly,  as  to  the  definition  of  a  "deed.**  The 
definition  of  Lord  Ooke,  which  has  been  repeated  in  so 
many  books,  is  too  narrow.  In  Shop.  Touch,  cap.  4,  after 
specifying  several  kinds  of  deeds,  it  is  said:  "There  may 
be  and  are  divers  other  kinds  of  deeds  besides  those  which  are 
named  before ;  for  every  agreement  put  in  writing,  sealed  and 
delivered,  becometh  a  deed.     And  attornments,  exchanges,  sur- 
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renders^  partitions,  antborities,  commissionsi  licenses,  revocatione, 
and  the  like,  are  usnally  ma^e,  given,  done,  and  granted  by  deed." 
yinePs  Abr.,. Fait  I.,  sub-sect.  4 ;  BdrrelFs  Law  Diet.  (American), 
tit.  ^^Deed,"  were  then  cited.  As  to  a  deed  of  feoffment,  which 
is  like'i^e  present  case,  a  feoffnient  was  good  without  deed;  and 
before  the  art  o^  writing  came  into  use,  the  delivery  of  seisin,  in 
the  presence  of  witnesses,  was  the  only  evidence  of  the  grant. 
And  when  it  aflerwardis- became  usual  to  put  it  into  writing,  the 
written  instrument,  which  was  called  the  charter  or  deed  of  feoff- 
i^ient,  was  not  considered  as  conveying  any  estate  or  interest  in 
the  land,  but  merely  as  affording  additional  testimony  of  the 
transfer.  In  Rex  v.  Lyons  (Russ.  &  Ly.  255),  a  power  of  attorney 
to  receive  prize  money  was  held  to  be  a  deed. 

Opodman,  in  reply. — The  ancient  deed  of  feoffment  contained 
Bk  warranty,,  and  an  action  for  breach  of  the  warranty  might  have 
been  maintained  upon  it.  A  deed  of  relinquishment  by  a  clergy- 
man under  the  33  &  34  Vict.  9.  9 1  is  analogous  to  letters  of 
orders,  for  it  is  only  a  deed  by  statute,  not  at  common  law.  The 
statute  5  Miz.  c.  14,  makes  a  distinction  between  a  deed  and  a 
writing  sealed.  The  words,  ''  writing  sealed"  are  omitted  from 
the  24  &  25  Vict.  c.  98,  s.  20.  The  Probate  Act  (20  &  21  Vict. 
77,  s.  28)  makes  it  a  felony  to  forge  the  signature  of  any  regis- 
trar, or  any  seal  of  the  Court  of  Probate.  The  case  of  Slater  v. 
SmallbrooJc  (1  Lev.  138)  was  cited. 

BoviLL,  O.J. — -The  prisoner  was  indicted  for  forging  a  certain 
deed  under  the  hand  and  seal  of  the  Bishop  of  Bath  and  Wells, 
which  was  set  out  verbatim  in  one  count ;  and  in  a  second  count 
he  was  indicted  for  forging  a  certain  deed  purporting  to  be  letters 
of  orders ; '  and  in  other  counts  he  was  charged  with  uttering 
those  documents,  well  knowing  them  to  be  forged.  In  all  the 
counts  the  document  was  described  as  a  deed,  so  as  to  bring  the 
case  within  the  24  &  25  Vict.  c.  98,  which  enacts  that  whosoever, 
with  intent  to  defraud,  shall  forge  or  alter,  or  shall  offer,  utter, 
dispose  of,  or  put  off,  knowing  the  same  to  be  forged  or  altered, 
'!  any  deed,  bond,  or  writing  obligatory,  &c.,  shall  be  guilty  of 
felony  .^^  And  the  question  is,  whether  the  document  in  this  case 
is  a  deed  within  the  meaning  of  that  statute  ?  In  form  this  docu- 
ment is  usually  known  as  letters  of  orders  issued  by  a  bishop, 
under  his  episcopal  seal.  It  is  necessary  to  see  what  is  the  real 
nature  and  character  of  the  document.  Now,  the  form  and 
manner  of  ordination  of  deacons  is  prescribed  and  set  forth  in  the 
Book  of  Common  Prayer ;  and  it  appears  that  a  person  is  admit- 
ted to  the  office  of  a  deacon  in  the  Church  of  England  by  the 
bishop  in  the  face  of  the  Church,  and  that  the  ceremony  is  to  be 
performed  either  in  the  cathedral  or  a  parish  church,  and  that  on 
the  completion  of  the  ceremony  the  person  becomes  a  deacon  in 
the  Church  of  England.  It  is  not  necessary  that  there  should  be 
any  deed,  or  document,  or  ^rant  conferring  the  title  to  holy 
orders  or  to  act  as  a  deacon.  rVom  very  early  times  it  was  the 
practice  after  the  ordination  was  completed  to  issue  letters  of 
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orders  under  the  seal  of  the  bishop^  and  their  production  was 
made  necessary  by  the  4  Hen.  7^  c.  13,  to  give  a  person  in  orders 
the  benefit  of  clergy  a  second  time.     But  letters  of  orders  were 
not  necessary  to  give  a  person  the  status  of  deacon.     The  letters 
of  orders  in  this  case,  which  are  in  the  asual  form,  state  that  the 
bishop  did,  at  a  specified  time  and  place,  admit  the  person  named 
into  the  holy  order  of  deacons,  according  to  the  manner  and  form 
prescribed  by  the  Church  of  England,  and  concludes  thus  :— ''  In 
testimony  whereof  we  have  caused  our  episcopal  seal  to  be  here- 
unto affixed.'^     Is  that  a  docament  withm  the  legal  definition  of 
the  word  ^^  deed  ^"    Generally  speaking,  a  deed,  as  described  in 
various  authorities,  is   something  in  the  nature  of  a  contract 
between  the  parties  to  it,  but  it  is  clearly  not  confined  to  cases  of 
contract  only.     There  may  be  a  deed,  although  no  contract  is 
contained  in  it,  as,  for  example,  a  deed  of  feoffment.    A  deed 
may  effectuate  a  gift,  or  grant,  or  obligation,  or  a  mere  authority, 
as  a  power  of  attorney  {Rex  y.  hyon  and  Rex  v.  Favm^tleroy)^  and 
there  may  also  be  deeds  of  release  and  disclaimer.     It  seems  to 
me  that  the  meaning  of  the  legal  definition  of  a  deed,  to  be 
gathered  from  the  authorities,  is  a  document   under  seal  and 
delivered  as  a  deed  which  confers  a  right,  or  passes  an  interest ; 
or  in  the  case  of  a  feoffment,  as  a  document  authenticating  the 
transfer  of  the  land.     Does  this  document  purpose  to  pass  or 
create  any  interest  ?     It  seems  to  me  that  it  does  not.     In  the 
first  place  it  does  not  profess  to  pass  any  interest,  or  create  or 
give  any  title  to  anything,  but  only  to  certify  that  a  certain  cere- 
mony has  been  performed,  and  a  certain  person  admitted  into  the 
hol^  order  of  deacon.     It  confers  nothing  and  creates  no  right. 
It  IS  but  a  certificate  of  the  ceremony  of  ordination  having  been 
performed  according  to  the  rites  and  ceremonies  of  the  Church  of 
England,  and  of  the  person  having  been  duly  ordained  and 
admitted    to   the    holy    office  of   deacons.      There    are  many 
documents    under    seiJ  which   are    not    deeds,    as    an   award 
under    seal,    a   licence    to    use    a    patent   under^  seal,    a  will 
under  se€J,  and  a  magistrate's  warrant ;  so,  again,  a  certificate  of 
admission  under  seal,  to  learned  bodies  or  societies  such  as  the 
College  of  Physicians,  which  has  never  yet  been  suggested  to  be 
anything  more  than  a  certificate  authenticating  in  a  solemn  man- 
ner the  admission  of  a  member  to  that  body ;  so  a  certificate  of 
proprietorship  of  joint-stock  shares  under  the  seal  of  the  company, 
which  is  nothing  more  than  a  certificate  that  the  person  is  the 
holder  of  so  much  stock  in  the  company.     A  case  similar  to  the 
present  is  that  of  a  probate  of  a  will.     On  proof  of  a  will,  in  former 
days,  the  archbishop  or  bishop   issued  a  document  under   the 
episcopal  seal,  which  certified  that  the  will  had  been  proved,  and  the 
fact  that  administration  had  been  granted  to  the  executors.     And 
the  present  form  of  probate  of  a  will  is  simply  a  certificate  to  that 
effect.     Upon  the  whole,  therefore,  I  am  of  opinion  that  letters  of 
orders  are  not  deeds  within  the  24  &  25  Vict.  c.  98,  s.  20,  and  that 
the  conviction  cannot  be  supported^ 
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Bligkbusn^  J. — ^I  also  think  the  conviction  cannot  be  supported. 
It  is  not  the  mere  patting  of  a  seal  on  a  docament  that  wiU  make 
it  a  deed.  And  I  doubt  whether  letters  of  orders  are  deeds 
within  the  true  definition  of  the  word  "  deed.^'  It  seems  to  me 
that  Spelman's  definition^  that  a  deed  is  a  solemn  writings  by 
which  a  gift^  grant,  agreement,  or  contract  or  something  of  that 
sort,  is  confirmed,  comes  nearest  to  the  correct  definition.  I 
doubt  whether  the  document  in  this  case  is  a  deed  within  that 
definition,  but  I  am  of  opinion  that  it  does  not  come  within  the 
words  of  the  statute  24  &  25  Vict.  c.  98,  s.  20,  "  deed,  bond,  or 
writing  obligatory,^^  which  mean  instruments  of  a  similar  kind, 
which  pass  an  interest  in  a  thing.  This  is  a  mere  certificate  of  the 
passing  of  holy  orders,  and  is  not  within  that  Act.  At  this 
moment  I  should  be  inclined  to  say  that  a  probate  does  pass  an 
interest  to  the  person  proving  the  will,  but  it  is  not  necessary 
now  to  decide  whether  it  would  be  a  deed. 

The  rest  of  the  Judges  concurred. 

Oonviction  quashed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  April  26,  1878. 

(Before  Bovill,  0. J.,  Bramwjbll,  B.,  Blackburn,  J.,  Archibald,  J., 

and  HoNTKAN,  J.) 

Rrg.  v.  Holus  and  BLA]i[SMAN.(a) 

NoxiUms  thing — Administration  to  procure  miscarriage — Evidence 
of  being  accessory — 24  ^  25  Vict,  c,  100,  s,  58. 

A  mam,  a/nd  women  were  jointly  indicted  for  feloniously  administer^ 
ing  to  0.  a  noxious  thing  to  the  jwrors  unhnown  with  intent  to 
procwre  miscarriage. 

0,  being  in  thefcurmly  wanf  went  to  the  male  prisoner,  who  said  he 
would  give  her  sows  stuff  to  put  her  right,  and  gave  her  a  liglU- 
coUnured  medicine,  and  told  her  to  take  two  spoonfuls  till  she 
becamie  in  pain.  She  did  so,  and  it  made  her  ill.  She  then 
went  to  Mm  a^ain,  and  he  said  the  safest  course  would  be  to  get 
her  a  place  to  go  to.  He  told  her  that  he  had  found  a  plaice  for 
her  ai  L.^  and  gave  her  some  more  of  the  stuff,  which  he  said  he 

(a)  Reported  by  J.  E.  Thompson,  Esq.,  Burrister-At-Law. 
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wanted  to  take  effect  when  she  got  there.  They  went  together  to 
L.  and  met  the  female  prisoner,  who  said  she  had  been  down  to 
the  station  several  times  the  day  before  to  mset  them.  0.  then 
began  to  feel  pain,  and  told  the  female  prisoner.  Then  the  male 
prisoner  told  her  what  he  had  given  0.  They  all  went  home  to  the 
female  prisoner's,  and  the  male  prisoner  then  gave  0.  another 
bottle  of  similar  stuff  in  the  female  prisoner's  presence,  a/nd  told 
her  to  take  it  like  tlie  other.  She  did  so,  and  became  very  ill,  amd 
next  day  had  a  miscarriage,  the  female  prisoner  amending  her  a/nd 
providing  all  things. 

Held,  thai  there  was  evidence  that  the  stuff  administered  was  a 
noxious  thing  within  the  said  Act. 

Held,  also,  that  there  was  evidence  of  the  female  prisons  being  an 
accessory  before  the  fact,  and  a  party,  therefore,  to  the  admirm- 
trationofthe  noxious  thing. 

THE  two  prisoners^  William  Hollis  and  Maiiha  Blakeman^ 
were  tried  and  convicted  before  me  at  the  Spring  Assizes 
for  Stafifordshire,  1873^  on  an  indictment  charging  them  under 
the  24  &  25  Vict.  c.  100^  s.  58,  with  feloniously  and  unlawfully 
administering  to  one  Sarah  Jane  Cherrington  on  the  5th  of 
December,  1872,  at  Stoke-upon-Trent,  in  the  County  of  Stafford, 
a  large  quantity  of  a  certain  noxious  thing  to  the  jurors  unknown, 
with  intent  in  so  doing  to  procure  the  miscarriage  of  her  the  said 
Sarah  Jane  Cherrington  contrary  to  the  statute. 

The  second  count  charged  the  prisoners  with  feloniously  and 
unlawfully  causing  to  be  taken  b^  the  said  Sarah  Jane  Cher- 
rington a  large  quantity  of  a  certam  noxious  thing  to  the  jurors 
unknown,  with  tne  same  intent  as  in  the  first  count. 

The  third  count  charged  the  prisoners  with  feloniously  and 
unlawfully  causing  the  said  Sarah  Jane  Cherrington  to  take  and 
swallow  down  into  her  body  a  large  quantity  of  a  certain  liquid 
to  the  jurtt^  unknown  with  similar  intent. 

The  material  portion  of  the  evidence  upon  which  the  prisoners 
were  convicted  was  as  followsi: 

Sarah  Jane  Cherrington  deposed :  In  the  autumn  of  last  year 
I  was  cook  at  the  Castle  Hotel,  Newcastle-under-Lyme.  I  found 
I  was  in  the  family  way,  and  left  in  consequence.  On  Thursday, 
the  2l8t  of  November,  1872, 1  went  to  my  brother's  at  Tunstall. 
On  Saturday,  24th  of  November,  I  went  to  the  prisoner  Hollis's 
at  Stoke,  in  the  London  Road.  It  is  a  house,  not  a  shop.  The 
father  of  the  child  took  me  there.  I  saw  Hollis.  I  told  him  I 
was  in  the  family  way.  He  said  he  would  soon  put  me  right; 
that  he  would  give  me  some  stuff  to  put  me  right.  I  cannot  say 
justly  the  answer  I  made.  He  gave  me  some  stuff,  a  light- 
coloured  medicine  in  a  phial.  I  was  to  take  two  tablespoonfuls 
till  I  became  in  pain.  I  told  him  I  was  gone  about  five  months. 
I  went  back  to  my  brother's  with  the  bottle  of  medicine.  I  took 
one  dose — ^two  tablespoonfuls.  It  had  rather  a  bitter  taste.  It 
made  me  ill  all  that  night  and  the  next  day.    I  destroyed  the 
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bottle.     Hollis  told  me  to  do  so.     He  told  me  to  be  very  careful        Rw». 
not  to  be  found  out.     He  had  promised  to  come  on  the  Wednesday    BLAmiuf 

morning  to  see  me.     He  did  not  come  then.     On  Wednesday  1        

went  to  see  him.     He  was  out.     I  waited  for  him.     He  came  in.        1878. 
He  told  me  he  had  been  at  my  brother's,  at  Tunstall,  to  see  how   j^^i^^^fj^ 
I  was.     He  said  if  he  had  known  where  I  was  going  to  he  should       tion-^ 
not  have  trusted  me  with  the  medicine.     He  asked  me  what  I  had  Aceessory-^ 
done  with  the  medicine  ?     I  told  him  I  had  taken  one  dose.     I     Evidence. 
told  him  how  ill  it  made  me.     He  asked  me  what  I  had  done 
with  the  bottle.     I  told  him  I  had  pulled  out  the  cork  and  had 
thrown  the  medicine  away,  and  the  bottle  after.     He  said  I  had 
done  right.     He  said  the  safest  thing  would  be  for  him  to  get  me 
a  place  to  go  to.     He  knew  of  one  at  Longton.     He  wanted  a 
guinea  down  for  him  to  pay   the   woman  himself.     He  said  it 
would  not  be  possible  for  me  to  have  a  baby  alive  after  what  I  had 
taken.     He  said  I  should  be  able  to  go  back  to  my  situation  in  a 
few  days.     I  arranged  to  go  to  him  that  day  week.     I  went  the 
Thursday  week   (5th  of  December,  1872)  to  Stoke  to  Hollis's 
house.     I  said  I  was  come  to  go  to  Longton.     He  said  he  had 
expected  me  yesterday,  and  he  had  sent  the  person  word.     He 
asked  me  if  I  had  the  money.     I  said  I  had  19s.  that  was  all. 
I  gave  it  to  HolHs.     He  asked  me  into  the  kitchen.     He  brought 
me  some  medicine  in  a  glass.      He  said  he  wanted  it  to  take 
effect  against  I  got  there.     I  took  it  there — some  kind  of  medi- 
cine.    I  went  with  him  to  Longton.     At  Longton  station  we  met 
Mrs.  Blakeman.     Hollis  said  this  is  the  woman  I  promised  to 
bring  yesterday.     She  said  she  had  been  down  at  the  station 
several  times  yesterday.     I  was  taken  to  some  wine  vaults.     We 
had  something  to  drink.     I  began  to  feel  in  pain  then.     I  told 
Mrs.  Blakeman  I  was  so,  and  Hollis  told  her  what  he  had  given 
me.     He  said  he  wanted  to  get  me  home  quickly.     Mrs.  Blake- 
man took  me  home.     She  told  Hollis  he  had  better  wall^  behind 
as  he  was  well  known  in  Longton.     He  followed.     We  got  to 
Mrs.  Blakeman's  in  Caroline-street.     He   came  in    soon  after. 
Hollis  gave  me  in  Mrs.  Blakeman^s  presence  some  medicine  in  a 
bottle  like  the  other.     The  bottle  was  full.     He  told  me  in  Mrs. 
Blakeman's  presence  to  take  it  like  the  other.     He  only  stayed 
about  five  minutes.     As  soon  as  he  was  gone  I  took  two  table 
spoonfuls  again.     Mrs.  Blakeman  was  not  then  present.     Between 
eleven  and  twelve   I  felt  too  ill  to  keep  up  any  longer.     Mrs. 
Blakeman  came  up  to  me.     I  told  her  I  was  very  ill.     She  made 
the  bed  afresh,  and  put  blankets  underneath — doubled  it  under- 
neath.    I  was  in  great  pain  all  night.     Friday  morning  about 
eleven  I  miscarried.     She  came  up  afterwards.     I  told  her  how 
ill  I  was.     She  asked  if  it  was  all  over.     I  said  I  thought  it  was. 
She  looked,  and  dragged  the  blanket  from  underneath  me.     She 
put  it  underneath  the  other  bed.     I  stayed  there  all  day.     Hollis 
came  at  night  between  five  and  six.     He  came  up,  Mrs.  Blake- 
man with  him.     He  asked  me  how  I  was.     I  told  him  I  remained 
very  bad.     Mrs.  Blakeman  pulled  the  blanket   from  under  the 
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RjEo.  other  bed  and  showed  it  to  HoUis.     He  looked  at  it  and  said  it 

BLAKiiaif  ^^  *  little  girl.     I  saw  him  pat  it  in  his  pocket.     He  told  Mrs. 

'  Blakeman  to  throw  something  behind  the  fire.     Mrs.  Blakeman 

1878.  gave  me  two  pills.     I  staid  at  Mrs.  Blakeman's  three  weeks  ill. 

Admi^stra-  -^^^^  *^*  ■"•  ^^^^  ^  Mr.  Lawton^s,  Glebe  Hotel,  Stoke.  I  was 
iion^  there  nine  days.  The  arrangement  was  made  for  me  by  Hollis 
Accessory^  and  Mrs.  Blakeman.  The  latter  told  me  my  brother  would  not 
Evidence,  receive  me,  and  therefore  she  had  got  me  a  place.  This  state- 
ment was  not  tme.  I  saw  both  Hollis  and  Mrs.  Blakeman  there. 
He  came  first ;  I  saw  him  at  the  back  door.  He  came  to  know 
how  I  was  going  on.  I  told  him  I  was  still  very  poorly.  He 
told  me  to  keep  qoiet,  not  to  speak  about  what  had  been  the 
matter  with  me.  Mrs.  Blakeman  also  came  up  into  my  room ; 
the  servant  brought  her  up.  She  told  me  I  was  not  to  let  any 
of  them  know  what  had  been  the  matter.  Dr.  Ashwell  was 
attending  me  then.  Hollis  said  I  was  not  to  say  anything  because 
the  doctors  were  so  against  him.  From  Glebe  Hotel  I  went  back 
to  Mrs.  Blakeman's  for  six  days.  I  wanted  her  to  write  to  my 
brother.  She  would  not.  I  went  with  her  to  Stoke,  intending 
to  go  to  my  broflier's.  When  I  got  to  Stoke  I  had  one  hour  to 
wait  at  the  railway  station.  She  said  she  would  fetch  Hollis  to 
see  me.  She  ana  Hollis  come  back.  He  asked  where  I  was 
going;  I  said  going  to  my  brother's.  He  said  it  was  silly;  1 
should  let  all  out. 

It  was  also  proved  by  Ann  Cherrington,  the  sister-in-law  of 
Sarah  Jane  Cherrington,  that  the  prisoner  Hollis  called  for  Sarah 
Jane  Cherrington  on  Wednesday,  the  27th  November,  while  she 
was  out,  and  that  he  told  the  witness  to  ask  her  to  come  to  Stoke 
next  day.  He  said  he  had  got  a  situation  for  her  in  Stoke.  The 
witness  asked  who  he  was.  He  said  it  did  not  matter  about  his 
name  or  address.     She  must  come  to  Stoke. 

The  witness  further  proved  that  Mrs.  Blakeman  came  on 
Saturday  after  Sarah  Jane  Cherrington  had  left,  and  said  Sarah 
had  sent  for  her  box.  This  was  proved  to  be  false.  The  witness 
told  her  that  Sarah  Jane  Cherrington  was  pregnant,  to  which 
Mrs.  Blakeman  replied,  "  No,  she  is  not,  for  she  slept  with  me  last 
night,  and  I  know  better.  I  will  soon  give  her  something  to  put 
her  right  when  I  get  home.'^  Witness  asked  her  where  she  lived : 
she  said.  Wood-street,  Hanley.     This  was  false. 

It  was  further  proved  that  Hollis  had  asked,  at  the  Glebe 
Hotel,  to  see  Sarah  Jane  Cherrington,  stating  she  was  a  relation 
of  his  wife's,  which  was  false.  And  that  Mrs.  Blakeman  had  also 
called  several  times  at  the  Glebe  Hotel,  and  been  up  to  Sarah 
Jane  Cherrington's  room. 

It  was  further  proved  by  a  sergeant  of  police  that,  when  he 
arrested  Hollis  and  charged  him  with  administering  a  noxious 
drug,  &c.,  to  Sarah  Cherrington,  he  said,  "  It's  a  He ;  I  never 
gave  her,  or  anyone  else,  anything  of  the  sort.  I  don't  even 
know  such  a  party. 

The  same  policeman  proved  that,  on  the  24th  of  February, 
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1873,  he  apprehended  Mrs.  Blakeman^   and   charged  her  with        Rbo. 
aiding  and  abetting  Hollis  in  administering  a  certain  drag  to  one  ^* 

Sarah  Cherrington,  with  intent,  &o.     She  said,    "What  I  am      ^^^*' 
charged  with  is  untrne ;  she  never  was  ill  in  my  honse ;  she  mis-        1873. 
carried  at  Lawton's/'  j^~^^ 

The  policeman  further  proved  that,  on  the  22nd  of  February       Zn^"^' 
he  served  Mrs.  Blakeman  with  a  summons   to  appear  against  Accessory^ 
Hollis.     She  then   said  Hollis   had    never  been    to  her  house.     Evidence, 
The  policeman  further  proved  that,  on  the  27th  of  February  she 
asked  him  if  she  could  see  the  chief  superintendent,  and  that  he 
took  her  there  that  night.     She  then  asked  him  if  he  would  give 
her  the  same  chance  as  he  did  on  Saturday,  and  added,  "  I  wish 
I  told  you  the  truth  about  it ;  Hollis  did  bring  the  girl  to  my 
house,  and  came  to  see  her.^^ 

At  the  close  of  the  case  for  the  prosecution,  it  was  submitted 
by  the  counsel  for  the  prisoners  that  there  was  no  evidence  to  go 
to  the  jury  against  either  prisoner,  as  there  was  no  proof  that  the 
bottle  given  by  Hollis  to  Sarah  Jane  Cherrington  contained  any 
poison  or  other  noxious  thing,  and  further,  that  there  was  no 
evidence  to  fix  the  female  prisoner.  ^ 

I  declined  to  stop  the  case  but  promised,  if  necessary,  to  reserve 
for  the  consideration  of  the  Court  the  question  whether  there 
was  any  evidence  to  go  to  the  jury  against  both  or  either  of  the 
prisoners. 

I  left  the  case  to  the  jury  telling  them  that  they  could  not 
convict  either  prisoner,  unless  they  were  satisfied  that  the  stuff 
taken  by  Sarah  Jane  Cherrington  was  a  poison  or  other  noxious 
thing. 

The  jury  found  both  prisoners  guilty,  and  they  were  liberated 
on  bail. 

The  opinion  of  this  Court  is  requested  on  the  following  points, 
viz. : — First,  was  there  any  evidence  to  go  to  the  jury  that  the 
stuff  taken  by  Sarah  Jane  Cherrington  was. a  poison  or  other 
noxious  thing ;  secondly,  was  there  any  evidence  tio  go  to  the  jury 
in  support  of  the  charge  against  the  female  prisoner. 

(Signed)  Gbosqb  E.  Honthan. 

Bosanquet  for  the  prisoner : — There  was  no  evidence  that  the 
stuff  administered  was  a  poison  or  noxious  thing  within  the 
meaning  of  the  statute  24  &  25  Vict.  c.  100,  s.  58.  The  orly 
evidence  is  that  the  prisoner  Hollis  gave  the  prosecutrix  some 
stuff  in  a  phial  of  a  light  colour  and  of  a  bitter  taste.  It  was  not 
shown  what  it  was.  Beg.  v.  Isaacs  (9  Cox..  C.  C.  228)  shows 
that  there  must  be  evidence  that  the  thing  administered  is 
noxious.  [Bbamwell,  B. — A  noxious  thing  within  the  statute 
means  a  thing  that  will  produce  the  effect  mentioned  in  the 
statute — ^that  is,  a  miscarriage.  This  appears  to  have  produced 
that  effect.  Blacebubn,  J. — ^There  was  some  evidence  that  it  was 
noxious].  Secondly,  the  illness  was  produced  by  the  first  ad- 
ministration of  the  stuff,  and  before  the  prosecutrix  was  introduced 
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f^-        to  the  other  prisoner^  Blakeman^  and  there  was  no  evidence  that 
BuLracxN.    ®^®  ^^®  *  party  to  that  administration.     [Bovill,  C.  J. — There 

*    was  evidence  of  concert.     She  went  to   meet  the  girl  at  the 

1878.       station,  and  Hollis  told  her  what  he  had  given  the  prosecntrix] . 
AdaMstra-  There  was  no  evidence  that  the  female  prisoner  (Blakeman)  was 
tton—       a  party  to  the  administration  of  the  stun.     [Ai^chibald,  J. — She 
^^^^2^^  made  all  the  preparations  for  the  miscarriage.]    That  would  show 
^  her  to  have  been  an  accessory  after  the  fact.     [Biackbuen,  J. — 

The  case  states,  Hollis  told  the  female  prisoner  what  he  had 
given  the  prosecutrix.  When  they  got  to  Blakeman^s  house, 
Hollis  gave  the  prosecutrix  in  Blakeman's  presence  some  medicine 
in  a  bottle  like  the  other,  and  told  her  in  Blakeman's  presence  to 
take  it  like  the  other.  She  did  so,  and  afterwards  felt  very  ill 
and  was  in  great  pain.]  This  is  not  an  indictment  for  a  con- 
spiracy to  procure  a  miscarriage,  but  both  are  jointly  charged 
with  administering  a  noxious  thing  with  intent  to  procure  a 
miscarriage.  It  is  submitted  that  the  evidence  proves  adminis- 
tration by  Hollis  only. 

No  council  appeared  for  the  prosecution. 
Bovill,  O.J. — ^We  are  all  of  opinion  that  the  conviction  was 
right,  and  ought  to  be  affirmed.     The  evidence  shows  that  the 
miscarriage  was  arranged  through  the  instrumentality  of  Hollis, 
who  administered  the  stuff,  and  some  woman  who  was  to  procure 
the  means  of  getting  rid  of  the  effects  of  the  thing  administered. 
There  was  evidence  of  the  two  prisoners  having  acted  in  concert, 
and  both  are  answerable  for  whatever  was  done  in  furtherance  of  the 
common  purpose.     They  were  in  communication,  and  both  knew 
that  the  drug  had  been  administered.     Hollis  found  the  drug, 
.    and  Blakeman  the  room  where  the  prosecutrix  was  taken  to,  and 
in  a  short  time  the  effect  intended  was  produced. 
The  rest  of  the  Court  concurred. 

Conviction  affirmed. 
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COXJET  OF  CRIMINAL  APPEAL. 

May  3,  1873. 

(Before  Boyill,  C. J.,  Bramwell^  B.^  Biaceburn^  J.,  Abohibald^  J., 

and  HoKTMAN^  J.) 

Bsa.  V.  CnLLnH.(a) 

Embezzlement — Servant — Receipt  qfm^oney  as  such — 24  ^  25  Vict. 

c.  96,  8.  68. 

Prisoner  was  employed  by  B.  to  navigate  a  barge,  a/nd  was  entitled 
to  half  the  earnings  after  dechicting  the  expenses.  His  whole 
time  was  to  be  at  8,'s  service,  and  his  duty  was  to  account  to  8.  on 
his  return  after  every  voyage. 

In  October  prisoner  was  sent  with  a  ba/rge  load  of  bricks  to  L.,  and 
was  there  forbidden  by  8.  to  take  back  manwe  for  P.  Notrnth- 
standing  this  prisoner  took  the  manure  and  received  4d.  f&i-  the 
freight,  a/ad  appropriated  it  to  his  own  use.  It  was  not  proved 
that  he  professed  to  carry  the  manure  or  receive  the  freight  for 
his  master,  and  the  servant  who  paid  the  42.  said  that  it  was  for 
the  carriage  of  the  manure,  but  he  did  not  know  for  whom  it  was 
paid. 

Held,  that  the  prisoner  could  not  be  convicted  of  embezzlement,  as 
the  money  was  not  received  in  the  name,  or  for,  or  on  accownt  of 
his  master. 

CASE  reserved  for  the  opinion  of  this  Court  at  the  Adjonmed 
Quarter  Sessions  for  the  county  of  Kent  held  on  the  7th 
March,  1873. 

Samuel  CuUum  was  indicted  as  servant  to  George  Smeed  for 
stealing  22.  the  property  of  his  master,  George  Smeed. 

The  evidence  showed  that  the  prisoner  was  employed  by  Mr, 
Smeed,  of  Sittingbourne,  Kent,  as  captain  of  one  of  Mr  Smeed's 
barges. 

The  prisoner's  duty  was  to  take  the  barge  ¥nth  the  cargo  to 
London  and  to  receive  back  such  return  cargo,  and  from  such 
persons  as  his  master  should  direct. 

The  prisoner  had  no  authority  to  select  a  return  cargo,  or  take 
any  other  cargoes'but  those  appointed  for  him. 

(a)  Reported  by  John  TnoKPflON,  Esq.,  Bwristeivat-Lftw, 
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Rio. 

V. 
COLLUM. 

1878. 
Emhezxl^ 
Evidence, 


The  prisoner  was  entitled  by  way  of  remoneration  for  his 
services  to  half  the  earnings  of  tne  barge  after  dedacting  half  the 
sailing  expenses  Mr.  Smeed  paid  the  other  half  of  sach  expenses. 

The  prisoner's  whole  time  was  in  Mr.  Smeed^s  service. 

It  was  the  dntj  of  the  prisoner  to  account  to  Mr.  Smeed's 
manager  on  his  return  home  to  Sittingboume  after  every  voyage. 
In  October  last^  by  direction  of  Mr.  omeed^  the  prisoner  took  a 
load  of  bricks  to  London.  In  London  he  met  Mr.  Smeed^  and 
asked  if  he  should  not  on  his  return  take  a  load  of  manure  down 
to  Mr.  Pye^  of  Cuxton.  Mr.  Smeed  expressly  forbade  his  taking 
the  manure  to  Mr.  Pye^  and  directed  him  to  return  with  his 
barge  empty  to  Burham^  and  thence  take  a  cargo  of  mud 
to   another  place,  Murston. 

Going  from  London  to  Burham  he  would  pass  Cuxton. 

Notwithstanding  this  prohibition,  the  prisoner  took  a  barge 
load  of  manure  from  London  down  to  Mr.  Pjre  at  Cuxton,  and 
received  from  Mr.  Pye's  men  42  as  the  freight. 

It  was  not  proved  that  he  professed  to  carry  the  manure,  or  to 
receive  the  freight  for  his  master. 

The  servant  who  paid  the  42.  said  that  he  paid  it  to  the  prisoner 
for  the  carriage  of  the  manure,  but  that  he  did  not  know  for 
whom. 

Early  in  December  the  prisoner  returned  home  to  Sittingboume, 
and  professed  to  give  an  account  of  his  voyage  to  Mr.  Smeed's 
manager.  The  prisoner  stated  that  he  hkd  taken  the  bricks  to 
London,  and  had  returned  empty  to  Burham  as  directed  by  Mr. 
Smeed,  and  that  there  he  had  loaded  with  mud  for  Murston. 

In  answer  to  the  manager's  inquiries,  the  prisoner  stated  that 
he  had  not  brought  back  any  manure  in  the  barge  from  London, 
and  he  never  accounted  for  the  41.  received  from  Mr.  Pye  for  the 
freight  for  the  manure. 

The  jury  found  the  prisoner  not  guilty  of  larceny,  but  guilty  as 
servant  to  Mr.  Smeed  of  embezzling  22. 

It  appearing  to  the  Justices  doubtful  whether  the  prisoner 
having  taken  the  cargo  of  manure  without  the  authority  and 
contrary  to  the  expressed  direction  of  his  master,  could  be  said  to 
have  received  the  42.  for  his  master  or  by  virtue  of  his  employ- 
ment, and  it  not  being  shown  that  he  professed  to  receive  it  for 
or  on  account  of  his  master,  the  Justices  request  the  opinion  of 
the  Court  of  Crown  Cases  Reserved  upon  the  question,  namely. 

Whether  on  the  above-mentioned  state  of  facts  the  prisoner 
could  properly  be  convicted  of  embezzlement. 

(Signed)  John  G.  Talbot, 

Chairman  of  West  Kent  Quarter  Sessions. 

No  counsel  appeared  for  the  prisoner. 

JS?.  T.  Smith  {Morton  W.  Smith  with  him)  for  the  prosecution. — 
The  question  is  whether  the  conviction  for  embezzlement  as  a 
servant  can  be  sustained.  The  24  &  25  Vict.  c.  96,  s.  68,  differs  from 
the    previous  enactment   7   &  8  Geo.  4,  c.  29,  s.  47/  by  the 
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omission  of  the  words,  "  by  virtue  of  suoli  employment/*     Under 
the  former  Act  it  was  not  sufficient  that  a  clerk  or  servant  had 
received  and  embezzled  the  money  of  his  employer,  unless  he 
had  received  it  by  virtue  of  his  employment.     [Bovill,  O.J. — The 
case  of  Rex  v.  Snowley  (4  Car.  &  P.  399),  is  almost  identical  with 
this,  but  that  case  was  before  the  24  &  25  Vict  c.  96.     Black- 
burn, J, — How  do  you  make  out  that  on  the  receipt  of  the  money 
by  the  prisoner  it  was  received  into  the  possession  of  the  prose- 
cutor, his  employer  ?     If  upon  that  receipt  it  became  the  master^s 
property,  there  would  be  an  end  of  the  case,  but  how  do  you 
establish  that  ?]     The  money  was  paid  to  the  prisoner  for  the 
owner  of  the  barge.     In  Rex  v.  Hartley  (Rus.  &  Ey.  139),  which 
was  like  this  case,  the  facts  were  these : — The  prosecutor  had  a 
colliery  and  barges,  and  employed  the  prisoner  as  captain  of  one 
of  his  barges  to  carry  out  and  sell  coals,  and  his  duty  was  to 
bring  back  the  money  for  which  the  coals   sold,  but  he   was 
entitled  to  two-thirds  of  the  difference  between  such  money  and 
the  value  at  the  colliery  and  duties.     He  sold  coals  so  received  by 
him  at  18»,  per  chaldron,  the  value  at  the  colliery  being  148.     He 
embezzled  the  money  received.     It  was  held  that  he  was  a  servant 
within  the  statute,  and  guilty  of  embezzling  so  much   of  the 
money  as  equalled  the  value  at  the  colliery  and  duties.     [Black- 
burn, J. — The  way  the  money  was  earned  here  was  in  express 
disobedience  of  the  master's  commands.     Boviix,  C.J. — It  seems 
to  be  a  misuser  of  his  employer's  property  by  the  prisoner  to 
earn  money  for  himself.     Archibald,  J. — Could  the  master  have 
brought  an  action  for  money  had  and  received  for  this  money  ?] 
In  Reg.  v.  Hanis  (6  Cox  C.  C.  363 ;  Dears.  0.  C.  334),  a  miller 
of  a  county  gaol,  grinding  com  contrary  to  his  duty  and  appro- 
priating the  money  received  for  the  grinding,  was  held  not  to 
have  received  the  money  by  virtue  of  his  employment,  and  upon 
a  case  reserved.  Pollock,  C.  B.,  delivered  the  following  judgment : 
— "  The  only  point  on  which  we  give  our  unanimous  opinion  is, 
that  upon  the  facts  stated  it  appears  that  the  prisoner  had  no 
right  to  receive  and  grind  any  com  on  behalf  of  his  masters, 
except  sach  as  was  brought  to  him  with  a  ticket.     The  reasonable 
conclusion  to  be  drawn  from  his  receiving  and  grinding  the  grain 
without  a  ticket  is,  that  he  intended  to  make  an  improper  use  of 
the  machinery  intrusted  to  him,  by  using  it,  not  for  the  benefit  of 
his  masters,  but  for  the  benefit  of  himself.     We  think,  therefore, 
that  the  money  which  he  received  was  not  received  on  account  of 
his  masters,  and  that  he  cannot  be  said  to  be  guilty  of  embezzle- 
ment.'^     Mr.  Greaves,  in  2  Rus.  on  Crimes,  453  (4th  edit.),  has 
the  following  note  upon  Reg.  v.  Harris  : — In  Reg.  v.  Harris, 
Pollock,  C.  B.,  in  the  argument  said,  "  If  a  workman  employed 
in  a  blacksmith^s  shop,  who  has  engaged  to  give  his  master  his 
whole  services,  is  asked  by  some  one  to  do  a  little  work  in  the 
shop  which  only  requires  labour,  and  he  does  the  work  and  says 
to  the  man,  ^  Pay  me  twopence  for  the  job  and  say  nothing  about 
it,^  the  workman  could  not  be  indicted  for  embezzling  the  two- 
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pence,  thoagh  he  might  be  guilty  of  a  breach  of  his  contract^ 
which  was  to  give  his  master  his  entire  labour.  The  supposed 
case  is  plainly  distinguishable  from  this  case.  There  the  man's 
own  bodily  labour  would  earn  the  money.  Here  the  money  was 
earned  by  the  mill  of  the  county,  and  clearly  for  any  work  done 
by  it  the  county  might  recover  payment.  The  decision  itself 
seems  to  be  erroneous;  for  the  prisoner  could  only  work  the 
mill  '  by  virtue  of  his  employment/  and  it  is  quite  clear  that  the 
county  might  recover  from  the  prisoner  any  money  received  by 
him  as  money  had  and  received  to  their  use,  for  it  was  earned  by 
their  mill,  and  the  prisoner  was  paid  for  all  the  work  he  con- 
tributed towards  it,  and  this  plainly  proves  that  the  money  was 
in  fact  received  for  and  on  account  of  his  masters,  though  by  a 
fraudulent  juggle  he  attempted  to  show  it  was  not  so  received. 
Rex  V.  Snowley  was  approved  of  by  Parke,  B.,  in  this  case ;  but 
in  the  Committee  of  the  Lords  on  the  Criminal  Bills  of  I860,  on 
my  reading  that  case.  Lord  Wensleydale  and  all  the  law  lords 
greatly  disapproved  of  it,  and  unanimously  agreed  to  the  pro- 
priety of  preventing  such  a  failure  of  justice  in  future  by  altering 
the  clause  as  it  now  stands,  and  there  is  no  doubt  that  it  will 
meet  such  a  case  as  the  present.'*  In  Beg.  v.  Thorpe  (8  Cox  0.  C. 
28,  D.  &  B.  552),  the  prisoner,  a  servant  of  the  agent  of  a  railway 
company  who  was  employed  to  deliver  goods  according  to  a 
delivery  book  furnished  by  the  company,  and  to  account  for 
moneys  received  to  his  master,  received  moneys  and  gave  receipts 
in  the  name  of  the  company.  Held,  nevertheless,  that  the  moneys 
were  received  on  account  of  his  master. 

BoviLL,  C.  J. — Under  the  former  Act  the  words  "  by  virtue  of 
such  employment "  led  to  difficulties.  And  in  Bex  v.  Snowley, 
and  Beg,  v.  Harris,  where  the  money  embezzled  had  been 
received  by  a  servant  for  his  master,  but  not  by  virtue  of  his 
employment,  it  was  held  that  the  servant  could  not  be  convicted 
of  embezzlement.  In  24  &  25  Vict.  c.  96,  s.  68,  those  words 
have  been  left  out,  and  it  is  enacted  that  whosoever  being  a 
clerk  or  servant,  or  being  employed  for  the  purpose  or  in  the 
capacity  of  a  clerk  or  servant,  shall  fraudulently  embezzle  any 
money,  Ac,  which  shall  be  delivered  to,  or  received,  or  taken 
into  possession  by  him  for  or  in  the  name,  or  on  the  account  of 
his  master  or  employer,  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master  or  employer.  It  is  still  necessary, 
therefore,  that  the  money  be  delivered  to,  or  received,  or  taken 
into  possession  by  the  servant  for,  or  in  the  name,  or  on  the 
account  of  the  master  or  employer,  to  constitute  embezzlement. 
Now  in  this  case  what  the  prisoner  did  was  to  use  the  barge  for 
his  own  purpose  to  earn  money,  not  for  his  master,  but  for 
himself.  It  is  expressly  stated,  "that  it  was  not  proved  that 
he  professed  to  carry  the  manure,  or  to  receive  the  freight  for  his 
master,  and  that  the  servant  who  paid  the  42.  said  that  he  paid 
it  to  the  prisoner  for  the  carriage  of  the  manure,  but  that  he  did 
not  know  for  whom.*'     On  the  facts  stated^  it  is  more  consistent 


CBIMIKAIi  LAW  CASES. 


473 


to  infer  that  the  prisoner  was  using  his  master^s  property  for  his 
own  purposes  than  for  those  of  his  master.  If  that  be  the  true 
view,  the  money  was  received  by  the  prisoner  for  himself  and  not 
for  his  master.  This  case  is  therefore  not  within  the  statute,  and 
the  conviction  must  be  quashed. 

Bramwbll,  B. — ^I  am  of  the  same  opinion.  We  must  look  at 
the  substance  of  the  thing.  The  wrong  done  was  not  in  not 
paying  over  the  money  to  his  master,  but  in  improperly  using 
his  master's  chattel,  and  the  case  is  well  illustrated  by  a  man  im- 
properly using  his  master's  barge  at  a  boat  race  and  charging 
persons  so  much  apiece  to  stand  upon  it  to  see  the  race.  The 
man  is  no  otherwise  dishonest  except  in  using  his  master's  barge 
improperly.  The  case  is  certainly  not  within  the  words  of  the 
statute.  The  money  was  not  received  by  the  prisoner  for  or  in 
the  name  or  on  account  of  his  master.  I  doubt  whether,  though 
he  had  used  his  master's  name  in  the  transaction,  the  case  would 
have  been  within  the  statute.  For  suppose  a  servant  had  a  cart 
and  horse  of  his  own,  and  had  used  that  as  if  it  had  been  his 
master's,  would  a  receipt  of  money  in  his  master's  name  have 
sufficed  then  ?  In  the  desire  to  avoid  difficulties,  words  have  been 
introduced  into  the  enactment  which  I  think  may  at  some  future 
time  create  a  difficulty. 

Blackburn,  J. — I  am  of  the  same  opinion.  It  is  still  necessary 
under  the  present  Act  that  the  servant  should  have  stolen  his 
master's  property,  and  it  must  still  be  the  master's  money  when 
received  by  the  servant.  I  cannot  see  that  such  is  the  case  here. 
The  prisoner  had  no  authority  to  carry  the  manure  in  his  master's 
barge ;  he  was  acting  in  a  way  that  he  had  been  forbidden  to  do 
by  his  master,  and  so  earned  the  money.  In  what  sense  can  it 
be  said  that  the  money  so  earned  was  the  master's  ?  K  the 
money  had  not  been  paid,  could  the  master  have  sued  for  it  ? 
There  was  no  contract  made  with  him. 

Archibald,  J. — I  am  of  the  same  opinion.  The  only  doubt 
raised  is,  whether  the  money  earned  by  the  use  of  the  master's 
barge  could  be  said  to  be  the  master's  on  an  impHed  contract ; 
but  I  think  that  when  the  manure  was  carried,  as  in  this  case, 
no  action  could  have  been  brought  by  the  owner  of  the  barge  for 
the  freight  of  the  manure. 

HoNYMAN^  J.,  concurred. 

Conviction  qitashed. 
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MIDDLESEX  SESSIONS. 

Thv/rsday,  June  19. 

(Before  Mr.  Serjt.  Coz^  Depatj  Assistant  Jadge). 

BEa.  V.  Badcltffe. 

False  pretences — Larceny — Second    indictment  for  same  offence — 
Distinction  between  a  false  pretence  and  larceny  by  trick. 

The  pi'isoner  was  indicted  for  feloniously  stealing  a  dress,  a  shawl, 
and  other  articles  of  wearing  apparel. 

The  evidence  was  that  the  prisoner,  who  had  a  wife  living,  but  wlio 
represented  himself  as  a  widower,  was  paying  his  addresses  to 
the  prosecutrix,  who  was  a  widow ;  that  in  the  course  of  conversa- 
tion he  told  her  that  his  late  wife's  father  had  just  died  {which 
was  true),  that  his  sister-in-law  was  unable  to  go  to  the  funeral, 
being  too  poor  to  purchase  mourning;  that  thereupon  the 
prosecutrix,  without  request  or  suggestion  from '  him,  offered  to 
lend  her  clothes  for  the  purpose,  and  placing  the  articles  in 
question  in  a  bag  gave  them  to  the  prisoner  to  take  to  his  sistei'- 
in-loAv,  Some  of  these  articles  of  dress  were  worn  by  the  prisoner's 
wife  at  the  funeral,  others  were  found  to  have  b§en  pawned  by  a 
woman  not  identified,  who  gave  her  name  as  that  of  the  prisoner's 
wife.  The  prosecutrix  afterwards  m^ade  repealed  requests  to  the 
prisoner  to  return  the  clothing  she  had  lent  to  his  sister-in-law, 
but  could  not  obtain  them.  It  appeared  that  tJie  prisoner's  wife 
had  two  sisters.  One  of  them  only  was  called  for  the  prosecution 
to  prove  that  the  clothing  had  not  been  given  to  her  by  the 
prisoner. 

It  was  contended  for  the  prosecution  that  this  was  larceny  by  a 
bailee.  The  prosecutrix  had  given  the  clothes  to  the  prisoner  to 
deliver  them  to  his  sister-in-la/vo,  but  instead  of  doing  so  he  had 
converted  them  to  his  own  use. 

Held,  that  there  was  no  case  for  the  jury,  inasmuch  as,  there  being 
two  sisters-in-law,  there  was  no  evidence  that  the  prisoner  had  not 
delivered  the  clothes  to  a  sister-in-law,  in  pursuance  of  the  terms 
of  the  bailment,  and  also  tliat  tJiere  was  no  evidence  of  conversion 
to  his  own  use,  it  not  being  proved  that  the  clothes  were  pawried 
by  the  prisoner,  but  by  a  woman  who  might  have  been  his 
sister-in-law  who  was  not  called  to  prove  the  non-receij^t  of  the 
clothes  by  her. 
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The  prisoner  was  then  indicted  for  the  misdemecmor  of  obtaining  the        JU» 
same  articles  of  clothing  by  falsely  pretending,  inter  alia,  that    |j^^* 

his  sister-in-law  was  poor  and  unable  to  buy  mourning  where^        

vjith  to  attend  the  funeral  of  her  father,  1873. 

An  objection  wa^  taken  on  behalf  of  the  prisoner  that  inasmuch  as        zy 
the  possession  only   and  not  the  property  had  been  passed  or  Pretences 
intended  to  be  passed  by  the  prosecutrix,  the  offence,  if  any,  was    Larcenv-- 
larceny  a/nd  not  false  pretences.  ^^^^*^'m^t^'^ 

80  held. 

It  was  then  contended  for  ths  prosecution  that  by  sect.  88  of  24  ^  25 
Vict  c.  96,  it  had  been  expressly  enax^ted  that  the  defend^wnt  may 
be  convicted,  although  it  appear  at  the  trial  that  the  offence 
amounts  to  larceny  and  not  merely  to  obtaining  money,  ^c,  by 
false  pretences,  and  therefore  that  if  the  jury  should  be  of  opinion 
that  the  property  was  obtained  by  a  trick  with  intent  to  steal,  it 
would  amount  to  a  larceny  in  law,  arid  the  prisoner  might  be 
convicted  under  this  indictment  by  virtue  of  this  provision  of  the 
statute. 

For  the  prisoner  it  was  contended,  that  haA)ing  been  a^cquitted  upon 
the  same  evidence  on  a  charge  of  larceny  for  stealing  tJiese  very 
articles,  it  would,  be  contrary  to  the  spirit  of  the  law  if  he  could 
be  convicted  of  the  same  larceny  under  the  form  of  an  indictment 
for  false  pretences. 

The  whole  case  was  left  to  the  jury,  the  judge  intimating  his 
concurrence  with  the  views  advan^ced  on  behalf  of  tlie  prisoner, 
and  stating  that,  if  necessary ,  he  should  reserve  the  question  for 
the  Court  of  Criminal  Appeal, 

Ths  distinction  between  a  false  pretence  and  la/rceny  by  a  trick. 


I 


NDICTMENT  for  larceny. 


Besley  for  the  prosecution. 

The  prisoner  was  undefended. 

The  facts  proved  may  be  shortly  stated  thus  : — 
The  prosecutrix  was  a  widow.  As  she  was  walking  through  the 
Strand,  the  prisoner,  who  was  a  stranger  to  her,  accosted  her,  said 
he  knew  what  she  was  by  her  dress,  stated  that  he  was  a  widower, 
and,  expressing  sympathy  with  her,  asked  her  to  meet  him  again. 
They  met  accordingly,  and  ultimately  he  became  a  formal  suitor. 
But  the  prisoner's  wife  meeting  them  together  in  the  street,  a 
scene  ensued  and  the  intimacy  was  broken  oflf.  Shortly  before 
this  the  prisoner  told  her  that  the  father  of  his  deceased  wife  had 
just  died,  which  was  true,  and  that  his  deceased  wife's  sister 
wanted  to  go  to  the  funeral,  but  was  too  poor  to  buy  mourning. 
Upon  this  the  prosecutrix,  out  of  compassion  to  the  prisoner's 
sister-in-law,  put  a  quantity  of  her  own  mourning  clothes  into  a 
bag  and  gave  it  to  the  prisoner,  directing  him  to  take  them  to  his 
sister-in-law,  and  to  return  them  to  her  after  the  funeral.  The 
clothes  were  not  returned,  and  when  she  asked  for  them  the 
prisoner    made    evasive    answers.     Subsequently  some    of  the 
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Bw.        clothes  were  found  to  have  been  pawned^  bat  not  by  the  prisoner. 
^*^       The  person  pawning  them  was  a  woman^  not  identified  by  the 

pawnbrokers,  who  gave  the  name  of  the  prisoner's  wife.    A  sister- 

1873.        in-law  of  the  prisoner  was  called  to  prove  that  she  was  at  the 

^^       foneral,  but  that  the  clothes  in  question  had  not  been  given  to  her, 

f^etenee^^  ^^^  ^^^^  ^^®  prisoner's  wife  wore  some  of  them  on  that  occasion, 

Larcew—     She  proved  also  that  she  had  another  sister  living,  who  was  not 

SeoondJMict'  ©ailed,  but  of  whom  all  she  could  say  was  that  she  was  not  in 

circumstances  likely  to  require  borrowed  mourning.     After  the 

warrant  had  been  issued  for  the  apprehension  of  the  prisoner,  the 

prosecutrix  had  repeated  private  interviews  with  him. 

Besley  for  the  prosecution,  said  that  he  charged  this  as  a  larceny 
by  a  bailee.  The  clothes  had  been  given  to  the  prisoner  to 
give  to  his  sister-in-law,  which  he  had  not  done. 

The  Judge. — ^This  is  not  proved.  There  are  two  sisters-in-law, 
and  only  one  is  called.  Non  constat  but  that  the  prisoner  may 
have  given  them  to  the  other  sister-in-law,  and  then  he  would 
have  done  with  them  what  he  was  directed  to  do.  The  burden  of 
proof  is  upon  the  prosecution.  It  must  be  proved  that  the 
prisoner  did  not  execute  his  contract  of  bailment,  and  that  instead 
of  so  doing  he  feloniously  converted  the  property  to  his  own  use. 
This  has  not  been  done.     I  must  direct  an  acquittal. 

The  prisoner  was  again  indicted  for  obtaining  the  same  articles 
of  clothing  by  false  pretences. 

The  false  pretence  charged  as  being  that  which  induced  the 
prosecutrix  to  give  the  prisoner  the  clothes  was,  in  substance,  a 
a  statement  by  the  prisoner  that  his  deceased  wife's  father  was 
dead,  that  his  sister-in-law  had  no  mourning,  and  was  therefore 
unable  to  go  to  her  father's  funeral. 

The  evidence  was  the  same  as  stated  above. 

Moody  (amicus  curice)  said  that  as  the  prisoner  was  undefended 
he  wished  to  direct  his  Lordship's  attention  to  the  cases  in  which 
it  had  been  decided  that,  if  the  possession  merely,  and  not  the 
property,  had  been  passed,  or  intended  to  be  passed,  the  charge 
of  misdemeanor  could  not  be  sustained. 

The  JxTDQE. — Here  the  prosecutrix  had  clearly  parted  with  the 
possession  only  and  designed  no  more.  The  charge  of  false 
pretences  could  not  be  sustained. 

Besley,  for  the  prosecution,  submitted  that  it  was  competent  for 
him,  under  this  indictment,  to  show  it  to  have  been  a  larceny. 
The  88th  section  of  the  24  &  25  Vict.  c.  96,  expressly  enacts  that 
"if  upon  the  trial  of  any  person  indicted  for  such  misdemeanor  it 
should  be  proved  that  he  obtained  the  property  in  question  in  any 
such  manner  as  to  amount  in  law  to  larceny,  he  shall  not  by 
reason  thereof  be  entitled  to  be  acquitted  of  such  misdemeanor ; 
and  no  person  tried  for  such  misdemeanor  shall  be  liable  to  be 
afterwards  prosecuted  for  larceny  upon  the  same  facts."  Under 
this  provision  it  would  be  a  question  for  the  jury  if  the  possession 
was  obtained  by  a  trick,  and,  if  so,  it  would  be  larceny,  and  thus 
the  case  would  clearly  come  within  the  provision. 
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Moody   (armeus  curice). — That  raises  anofcher  objection.     The        Rw. 
prisoner  has  been  already  tried  and  acquitted  of  the  larceny  of  the    ^j^j^^j^^^ 

self-same  articles  npon  the  same  evidence.     He  coold  not  now  be        

convicted  of  the  offence  of  which  he  has  been  acquitted.  1873. 

Besley, — The   statute   makes   no  such    exception.     The   only        'j^^j^ 
proviso  is  that^  if  acquitted  of  the  misdemeanor^  he  shall  not  be    Pretences— 
liable  for  the  larceny.     It  makes  no  provision  for  such  a  case  as    Larceny--. 
the  present  where  he  has  been  tried  for  the  larceny  and  acquitted.  '**^^^*^' 

The  Judge. — The  point  is  new  and  very  important,  for,  if 
Mr.  Besley's  argument  is  right,  the  effect  of  that  statute  will  be  to 
destroy  the  great  principle  of  our  law,  that  no  man  shall  be  twice 
put  in  peril  for  the  same  offence.  It  deprives  the  prisoner  of  his 
plea  of  autrefois  acquit.  I  cannot  take  upon  myself  to  set  aside 
the  express  words  of  the  section,  but  I  shall  reserve  the  point  for 
the  judges.  The  question  here  raised  is  most  important.  I  will 
leave  the  facts  to  the  jury,  and  on  their  finding  take  the  opinion 
of  the  Court  of  Criminal  Appeal  on  all  the  points  that  have  been 
mooted,  and  I  thank  Mr  Moody  for  the  assistance  he  has  rendered 
to  the  court. 

The  Judge  to  the  jury. — It  is  distinctly  proved  that  the  clothes 
were  parted  with  to  the  prisoner  by  reason  of  a  statement  that  his 
sister-in-law  was  too  poor  to  buy  mourning,  and  therefore  was 
prevented  from  attending  her  father's  funeral.  This  statement 
roused  the  compassion  of  the  prosecutrix,  who  thereupon  offered 
to  lend  her  own  clothes  to  the  woman,  and  delivered  them  to  the 
prisoner  for  that  purpose,  ¥nth  an  injunction  to  return  them  after 
such  use.  It  is,  therefore,  clearly  shown  that  the  prosecutrix 
parted  with  the  possession  only  and  not  the  property,  and  it  has 
been  decided  that  where  this  is  the  case  the  offence,  if  any,  is 
larceny,  and  that  an  indictment  for  false  pretences  cannot  be 
sustained.  Here,  then,  I  should  have  withdrawn  the  case  from 
your  consideration,  but  for  a  provision  of  the  Criminal  Law 
Amendment  Act,  that  in  any  trial  on  a  charge  of  false  pretences, 
if  the  offence  proved  shall  amount  in  law  to  larceny,  the  prisoner 
shall  not  be  therefore  acquitted,  but  may  be  convicted  as  if  he  had 
been  indicted  for  larceny.  It  is  contended  on  the  part  of  the 
prosecution  that  this  is  a  case  coming  directly  within  the  provision 
of  the  Act,  and  that  if  you  are  of  opinion  that  the  prisoner 
obtained  possession  of  the  clothes  by  a  trick,  the  offence  would 
amount  in  law  to  larceny,  and  he  might  be  convicted  under  this 
indictment.  On  the  other  hand,  it  has  been  suggested  that  as 
the  law  says  that  no  man  shall  be  put  in  peril  t¥nce  for  the  same 
offence,  and  as  the  prisoner  has  been  already  tried  for  larceny  of 
these  very  clothes  and  acquitted,  it  would  be  a  violation  of  a  most 
wholesome  law  if  it  could  be  permitted  that,  under  the  form  of  an 
indictment  for  false  pretences,  he  should  be  tried  again  and 
possibly  convicted  of  the  larceny.  I  fully  share  in  this  objection, 
and  I  have  great  doubt  whether  such  a  construction  would  be  put 
upon  the  statute.  But  as  the  language  is  clear  and  express,  and 
there  is  no  prohibition,  as  in  the  contrary  case  of  an  indictment 
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^'  for  false  pretences  being  first  preferred,  I  cannot  take  upon  myself 

aADcuvFc  ^  ^7  ^^^  ^b®  statute  does  not  intend  what  it  appears  to  declare, 

and,  if  necessary,  I  sliall  reserve  the  point  for  the  consideration 

^^^^'  of  a  superior  court.     But  the  question  which  I  now  leave  to  you. 

Fake  ^^^  of  which  I  ask  your  opinion  is,  if  upon  the  evidence  it  is 

Pretence^^  proved  to  your  satisfaction  that  the  prisoner  obtained  the  clothes 

Suvn^^i^ct- .  y  ^  ^"^'^  *^^  ^^*  ^y  ^  f*^®®  pretence ;    if  you  are  of  opinion  that 
ment.        ^^  ^^s  &  trick,  and  not  merely  a  false  pretence,  it  would  amount  to 
a  larceny  in  law,  and  the  prisoner  might  be  convicted.    Therefore, 
I  will  endeavour  to  assist  you  in  deciding  this  by  directing  your 
attention  to  the  difference  between  false  pretence  and  larceny  by 
a  trick.     I  can  find  no  clear  definitions  in  the  books  from  which 
I  can  show  you  distinctly  where  the  two  offences  differ.     The 
boundary  line  is  very  fine  indeed,  and  the  cases  are  not  clear,  and 
upon  this  point  also  I  shall  ask  the  opinion  of  the  judges.     My 
own  view  of  it  is  this :  That  a  false  pretence  is  a  lie  told  or  acted 
to  influence  the  mind ;   but  obtaining  by  a  trick,  so  as  to  con- 
stitute larceny,  is  an  imposition  upon  the  senses.     If  this  is  not 
the  distinction,   I   do   not  know  what  it  is.     Obviously,  every 
indictable  false  pretence  is  in  one  sense  a  trick  and  a  fraud,  and 
anything  obtained  by  it  is  obtained  by  trickery  and  fraud ;    and 
if  the  contention  of  the  counsel  for  the  prosecution  be  right,  every 
false   pretence  would  amount  to  larceny  in  law,  and   the  mis- 
demeanor might  be  abolished.     My  reading  of  the  statute  is  this : 
That  if  the  alleged  false  pretence  should  turn  out  not  to  be  what 
is  familiarly  termed  ''  a  good  false  pretence,*'  by  reason  of  being 
something  more,  that  is  to  say,  if  it  appeared  upon  the  evidence 
to  be  a  larceny  and  not  a  false  pretence  (as  was  often  found  before 
the  statute,  when  the  endeavour  was  to  prove  that  the  prisoner 
had  committed  larceny  and  not  merely  a  false  pretence,  and  which, 
if  sustained,  procured  an  acquittal)   in  such  case  the  prisoner 
should  not  be  acquitted,  but  might  be  convicted  of  the  larceny. 
Was  this,  then,  a  false  pretence  merely,  or  a  trick  ?    If  you  are  of 
opinion  that  it  was  a  false  pretence  merely,  for  the  reason  that 
I  have  stated,  you  must  acquit  the  prisoner.     But  if  it  be  your 
opinion  that  it  was  a  trick,  and  that  it  was  done  with  design  to 
obtain  possession  of  the  clothes,  and  ¥nth  intent,  at  the  moment 
of  taking  them  into  possession,  to  convert  them  to  his  own  use — 
that  is,  to  steal  them — ^you  will  say  that  he  is  guilty.     But  you 
must  be  satisfied  that  he  had  such  intent  in  his  mind  at  the  time 
of  practising  the  trick,   and  at   the   moment  of  receiving  the 
clothes  from  the  prosecutrix ;  for  if  it  arose  subsequently,  as  if, 
for  instance,  after  having  given  them  to  his  wife  she  had  pawned 
them,  or  otherwise,  he  would  not  be  guilty  of  larceny.     Should 
you  convict  him,  I  shall  reserve  both  the  points  I  have  stated  for 
the  consideration  of  the  Court  of  Criminal  Appeal. 

Not  Ouilty. 
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COURT  OP  CRIMINAL  APPEAL. 
Saturday,  May  81,  1873. 
(Before  Boyill,  C.  J.,  BRiJCWELL  and  Cleasbt,  BB.,  Gbotib 

and  AKCHIBALDy  JJ. 

Reg.  v.  Rebecca  Gh)LD8HiTH.(a) 

Indictment — False  pretences — Receiving — Aider  hy  verdict — 24  ^  25 
Vict.  c.  96,  ss.  88,  95—7  ^  8  Geo.  4,  c.  64,  s.  21. 

An  indictment  under  24  ^  25  Vict.  c.  96,  s.  95,  charged  that  defen- 
dant ^^  unlawfully  did  receive  goods  which  had  been  unlawfully 
and  knowingly,  and  fraudulently  obtained  by  false  pretences  with 
intent  to  defraud,  well  knowing  that  the  goods  had  been  obtained 
by  fahe  pretences  with  intent  to  defraud,  as  in  this  count  before 
m^entioned,^'  but  omitting  to  set  out  what  the  particular  false  pre- 
tences  were. 

Held,  that  the  objection,  not  having  been  taken  before  plea,  was 
cfwred  by  the  verdict  of  guilty. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Deputy 
Recorder  of  the  City  of  London. 

At  a  session  of  the  Central  Criminal  Court,  held  on  Monday, 
the  5th  of  May,  1873,  Rebecca  Goldsmith  was  tried  before  me 
upon  an  indictment  containing  fourteen  counts  for  various  mis- 
demeanors. 

The  thirteenth  count  was  as  follows : 

''  And  the  jurors  aforesaid  upon  their  oath  aforesaid,  do  further 
present  that  the  said  Rebecca  Goldsmith,  afterwards  to  wit  in  the 
year  of  our  Lord  1872,  in  the  county  of  Middlesex,  and  ¥nthin  the 
jurisdiction  of  the  said  Central  Criminal  Court  unlawfully  did  receive 
and  have  divers  articles  of  jewellery,  to  vnt  (here  followed  a  list  of 
the  goods  alleged  to  have  been  unlawfully  received)  of  the  goods 
and  chattels  of  the  said  Charles  Drayson  and  others,  which  said 
goods  and  chattels  in  this  count  aforesaid  had  lately  before  then 
been  unlawfully  and  knowingly  and  fraudulently  obtained  of  and 
from  the  said  Charles  Drayson  and  others,  by  means  of  certain 
false  pretences  ¥nth  intent  to  defiraud.  She  the  said  Rebecca 
Goldsmith  at  the  time  she  so  as  aforesaid  unlawfully  received  and 
had  the  same  goods  and  chattels  then  and  there,  well  knowing 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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Rao.        that  the  same  goods  and  chattels  had  been  obtained  by  means  of 
Golds   th.    ^®^*^^  ^*^®  ^^^  frandnlent  pretences  with  intent  to  defraud  as  in 

this  count  before  mentioned.     Against  the  peace  of  our  said  Lady 

1878.       the  Queen,  her  crown  and  dignity.'' 

TTT'  The  fourteenth  count  was  in  the  same  form  for  receiving  goods 

Pr^^n^  l)elonging  to  another  owner. 

Beceiving—  At  the  close  of  the  case  for  the  prosecution,  Mr.  Giflfard,  Q.C. 
Misdirectiom.  ^^^  ^^  Poland  on  behalf  of  the  prisoner  objected  that  the 
thirteenth  and  fourteenth  counts  were  bad  because  they  did  not  set 
forth  the  false  pretences  by  means  of  which  the  goods  had  been 
obtained,  and  that,  consequently,  it  did  not  appear  that  those 
false  pretences  were  within  the  statute  24  &  25  Vict.  c.  96,  s.  88. 
Mr.  Metcalfe,  Q.C,  for  the  prosecution  contended,  first,  that  it 
was  unnecessary  in  a  substantive  charge  of  receiving  goods  ob- 
tained by  false  pretences  to  set  forth  the  specific  false  pretences 
by  which  they  had  been  obtained  ;  secondly,  that  the  sJlegation 
in  the  indictment  that  they  had  been  unlawfully,  knowingly,  and 
fraudulently  obtained  by  false  pretences  with  intent  to  defraud, 
must  be  taken  to  mean  that  they  had  been  obtained  by  false  pre- 
tences, which  were  unlawful  and  fraudulent  within  the  statute ; 
and,  thirdly,  that  evenif  it  were  necessary  as  matter  of  form  to  set 
out  the  false  pretences,  yet  the  objection  was  too  late,  and  ought 
to  have  been  taken  before  plea  by  virtue  of  14  &  15  Vict, 
c.  100,  s.  25. 

The  prisoner  was  found  guilty  on  the  thirteenth  and  fourteenth 
counts  only,  and,  doubting  whether  those  two  counts  were  good 
in  form,  and  also  doubting  whether,  if  they  were  not  good,  the 
objection  was  taken  in  proper  time,  I  reserved  for  the  decision  of 
the  Court  for  Consideration  of  Crown  Cases  the  two  questions  : 

First,  whether  the  two  counts  are  good  in  form  ;  and,  secondly, 
if  they  are  not  good  whether  the  objection  was  too  late. 

If  the  counts  are  bad  and  the  objection  was  in  time,  the  con- 
viction is  to  be  annulled ;  but  if  the  counts  are  good  or  the  objec- 
tion was  too  late,  the  conviction  will  be  affirmed. 

(Signed)        Thomas  Chambers, 

Deputy  Eecorder. 

Oiffard,  Q.C.  {Poland  with  him),  for  the  prisoner. — ^The  con- 
viction cannot  be  sustained.  The  offence  of  obtaining  goods  by 
false  pretences  is  governed  by  the  24  &  25  Vict.  c.  96,  s.  88, 
which  enacts  that  "  Whosoever  shall  by  any  false  pretence  obtain 
from  any  other  person  any  chattel,  money,  or  valuable  security 
shall  be  guilty  of  a  misdemeanor.'^  Then  the  charge  in  the  counts 
of  the  indictment  upon  which  the  prisoner  has  been  convicted  is 
dealt  with  in  the  sect.  95  in  these  terms :  ''  Whosoever  shall 
receive  any  chattel,  money,  valuable  security,  or  other  property 
whatsoever,  the  stealing,  toking,  obtaining,  converting,  or  dis- 
posing whereof  is  made  a  misdemeanor  by  this  Act,  knowing  the 
same  to  have  been  unlawfully  stolen,  taken,  obtained,  converted, 
or  disposed  of,  shall  be  guilty  of  a  misdemeanor/'     It  has  long 
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been  settled  law  that  in  an  indictment  for  obtaining  goods^  &c,,        Rm. 
by  false  pretences^  the  particular  false  pretences  must  be  charged    ^     ''' 

in  the  indictment  {Rex  v.  Mason,  2  T.  B.  581)^  in  order  to  show        1 

that  they  are  false  pretences  within  the  statute — the  crime  of  1878. 
obtaining  goods^  &c.,  by  false  pretences  not  being  an  offence  at  ZT" 
common  law.  Then  the  question  arises  whether  the  same  rule  is  Pretencu— 
applicable  to  the  offence  of  receiving  goods  knowing  them  to  deceiving  ^ 
have  been  obtained  by  false  pretences.  [Bovill,  O.J. — ^'ITie  -^'"^'c/nwwit 
receiver  may  know  that  the  goods  have  been  obtained  by  false 
pretences  and  fraudulently^  but  he  may  not  know  the  particular 
false  pretences.]  Nevertheless  it  must  be  proved  what  the  false 
pretences  are  by  which  the  goods  have  been  obtained,  and  they 
should  be  stated  in  the  indictment  to  show  that  as  against  the 
principal  offender  the  case  falls  within  the  statute.  It  is  con- 
sistent with  the  present  indictment  that  the  goods  were  obtained 
by  a  false  pretence,  that  is  not  within  the  statute.  The  words  of 
sect.  95  are  '^  the  stealing,  taking,  obtaining,  converting,  or  dis- 
posing whereof  is  made  a  misdemeanor  by  this  Act.''  This  point 
appears  to  have  been  decided  in  Beg,  v.  Hill  (Gloucester  Spring 
Assizes,  1851,  2  Buss,  on  Crimes,  554,  4th  edit.,  note  a),  where 
it  was  held  that  an  indictment  like  this  was  bad.  K  the  receiver 
were  indicted  along  with  the  principal  offender  it  is  clear  that  the 
particular  false  pretences  must  be  set  out,  and  there  is  no  reason  why 
when  the  receiver  is  indicted  alone,  they  should  not  also  beset  out. 
[Archibald,  J. — Is  it  necessary  to  do  more  in  an  indictment  than 
to  set  out  the  offence  in  the  words  of  the  statute,  and  would  not 
an  indictment  following  the  words  of  the  statute  mean  the  same 
thing  as  the  statute  means  ?]  As  a  general  proposition  that  may 
be  correct ;  but  every  allegation  in  this  indictment  may  be  ful- 
filled without  showing  any  criminal  offence.  The  words  "  unlaw- 
fully obtained  "  are  not  words  of  art,  and  have  no  technical  mean- 
ing, and  may  be  satisfied  by  a  great  many  things  which,  though 
unlawful,  are  not  indictable.  The  present  indictment  is  really 
only  an  enlargement  of  the  allegation,  "  contrary  to  the  form  of 
the  statute.''  Then,  secondly,  as  to  the  time  when  the  objection 
was  taken.  It  was  taken  before  verdict.  [Bbamwell,  B. — It  was 
taken  after  the  prisoner  was  given  in  charge  to. the  jury,  who 
were  sworn  to  try  the  issue  joined  between  the  parties.  No 
injustice  has  been  done,  as  the  judge  would  tell  the  jury  "You 
must  not  find  the  prisoner  guilty  upon  this  evidence,  because  it 
is  not  a  statutory  offence,"  if  the  facts  warranted  him  in  so  doing. 
It  strikes  me  you  should  have  demurred  to  the  indictment,  or 
moved  in  arrest  of  judgment.]  The  object  in  taking  the  objection 
at  the  close  of  the  case  for  the  prosecution  is,  that  the  prisoner 
has  a  right  to  know  how  the  evidence  applies  to  the  offence 
charged.  The  14  &  15  Vict.  c.  100,  s.  25,  enacts  that  "Every 
objection  to  any  indictment  for  any  formal  defect  apparent  on  the 
face  thereof  shall  be  taken  by  demurrer  or  motion  to  quash  such 
indictments  before  the  jury  shall  be  sworn,  and  not  afterwards ; 
and  every  court  before  which  any  such  objection  shall  be  taken, 
VOL.  zn.  I  I 
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Rso.        for  any  formal  defect  may,  if  it  be  thonght  necessary,  canse  the 
Q    ^'     g    indictment  to  be  forthwith  amended  in  snch  particnlars ;   and 

'    thereupon   the  trial    shall  proceed  as  if   no   snch    defect    had 

1878.  appeared/'  This  objection  is  not  a  formal  one ;  it  is  that  the 
ZTT"  very  offence  itself  is  not  described;  and  the  indictment  could 
Pretencea—  Only  be  amended  under  the  statute  by  inserting  words  to  set  out 
Receiving—  the  substantive  offence.  Even  if  the  words  '^against  the  form 
Indictment,  ^f  ^j^^  statute ''  had  been  in  the  indictment,  that  would  not  have 
cured  the  want  of  allegations  to  bring  the  offence  within  the 
statute:  (2  Hale  P.  C.  192.)  The  case  of  SUl  v.  The  Queen 
(1  Dears.  132)  shows  that  a  substantial  omission  in  an  indictment 
is  not  cured  by  verdict.  [Bovill,  C.J. — If  there  had  been  a 
demurrer  to  this  count,  what  would  it  have  admitted  ?  Brahwell, 
B. — How  can  the  court  tell  whether  the  grand  jury  have  not 
returned  a  true  bill  on  proof  of  a  false  pretence  which  is  not 
within  the  statute  ?  Gleasbt,  B. — ^What  do  you  say  as  to  the 
effect  of  the  7  Geo.  4,  c.  64  ?]  Upon  that  statute  Reg.  v.  Wihan 
(2  Mood.  C.  C.  52)  decided  that  the  indictment  is  bad  after 
verdict  if  it  does  not  allege  that  the  goods  have  been  obtained  by 
false  pretences,  and  that  the  receiver  knew  them  to  have  been  so 
unlawfully  obtained.  And  in  Reg,  v.  Martin  (8  A.  &  E.  481),  an 
indictment  for  obtaining  goods  by  false  pretences  which  did  not 
show  to  whom  they  belonged,  was  held  bad  on  error,  and  not  to 
be  cured  by  the  7  Geo.  4,  c.  64,  s.  21.  Further,  sect.  95  of 
24  &  25  Vict.  c.  96,  says  that  "  whosoever  shall  receive  any  chattel, 
money,  or  valuable  security,  knowing  the  same  to  have  been  un- 
lawfully obtained.^^  Now  this  indictment  omits  the  word  "  unlaw- 
fully," and  says  "knowing  the  same  had  been  obtained  by 
means  of  certain  false  pretences.''  Is  that  cured  by  verdict  ?  The 
indictment  does  not  follow  the  words  of  the  statute  in  this  respect. 
Reg.  V.  Turner  (1  Mood.  239)  shows  that  where  a  statute  makes 
it  criminal  to  do  an  acfc  unlawfully  and  maliciously,  and  the  indict- 
ment does  not  state  that  it  was  done  unlawfully,  it  is  bad.  See 
also  Reg,  v.  Ryan  (2  Mood.  15),  Reg,  v.  Davis  (2  Leach,  556), 
Reg,  V.  Oray  (L.  &  0.  365). 

Metcalfe,  Q.O.  {Straight  with  him),  for  the  prosecution. — The 
objection  to  the  counts  may  be  stated  thus :  the  counts,  it  is  said, 
must  set  out  the  false  pretences,  or  must  show  by  proper  aver- 
ments that  it  was  such  an  obtaining  as  is  within  the  statute. 
Now  it  is  submitted  that  the  latter  has  been  done.  This  is  a 
substantive  offence  of  receiving  goods  which  had  been  unlawfully 
obtained  by  false  pretences.  All  that  the  statute  requires  to  be 
proved  is  that  the  defendant  knew  that  the  goods  were  obtained 
by  some  false  pretence,  not  that  he  knew  the  particular  false  pre- 
tence by  which  they  were  obtained.  The  precedents  in  Archbold 
and  Saunders  merely  aver  ''knowing  the  goods  to  have  been 
unlawfully  obtained  by  false  pretences  "  without  setting  out  the 
false  pretences.  The  case  of  Reg,  v.  Mason  was  before  the  7  Geo. 
4,  c.  64,  and  the  14  &  15  Vict.  c.  100,  and  would  not  now  be  fol- 
lowed.    A  count  for  conspiracy  to  evade  payment  of  the  customs 
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duties  on  goods  imported  need  not  specify  what  the  goods  were        Rw». 
or  the  means  of  effecting  the  objects  of  the  conspiracy  :  {Beg.  v.   Qoi^jj^y^H 

Blake,  6  Q.  B.  126.)     So  in  an  indictment  against  a  bankrupt  for        

not  disclosing  all  his  property,  the  want  of  particularity  in  the       1878. 
description  of  the  goods  was  held  to  be  cured  by  the  verdict  under        TTr 
7  &  8  Geo.  4,  o.  64,  s.  21 :  {Nash  v.  Tlie  Queen,  4  B.  &  S.  953.)  It  Pretences^ 
has  also  been  held  sufficient  to  follow  the  words  of  the  Debtors  Becdving— 
Act  (32  &  33  Vict.  c.  62)  in  an  indictment  for  obtaining  goods    -'"^'c''»«'. 
within  four  months  of  the  bankruptcy  by  false  representations, 
and  to  allege  generally  that  the  defendant  did  **  by  certain  false 
representations''  obtain  goods  on  credit  without  specifying  the 
false  representations  on  the  goods.    Beg.  v.  Wathijison  (12  Uox  C.  0. 
271),  and  the  7  &  8  Geo.  4,  c.  64,  b.21,  was  held  to  apply.   Heymann 
V.  The  Queen  (12  Cox  G.  C.  383)  was  also  cited. 

Oiffa/rd,  Q.C.,  in  reply. 

BoviLL,  C.J. — In  an  indictment  for  obtaining  property  by 
false  pretences,  there  is  no  doubt  that  the  false  pretences  ought 
to  be  set  out.  That  was  long  ago  decided.  1  am  not  aware 
whether  the  question  has  been  raised,  after  verdict,  since  the 
passing  of  the  statute  of  7  &  8  Geo.  4,  c.  64;  nor  is  it 
necessary  to  go  minutely  into  the  question  as  to  how  far  a 
general  allegation  in  an  indictment  for  obtaining  goods  by  false 
pretences  would  be  sufficient  afber  verdict.  This  is  an  indict- 
ment for  receiving  goods  obtained  by  false  pretences,  the 
prisoner  being  charged  with  so  receiving  them,  knowing  them  to 
have  been  so  obtained.  No  objection  was  taken  at  the  trial 
before  plea.  The  issue  was  joined,  the  prisoner  was  given  in 
charge  to  the  jury,  and  in  the  course  of  the  trial,  before  the 
verdict,  the  objection  was  raised  as  to  the  form  of  the  indict- 
ment, and  that  objection  resolves  itself  into  an  objection  to  the 
two  counts,  the  thirteenth  and  fourteenth  counts,  which  are 
brought  before  us  in  this  case.  The  objection  being  so  raised, 
the  judge,  trying  the  case  as  between  the  Crown  and  the 
prisoner,  was  not  bound  at  that  stage  of  the  proceedings  to  give 
any  effect  to  the  objection.  If  he  had  thought  that  the  objection 
was  clearly  a  good  one,  and  that  no  conviction,  if  it  took  place, 
could  be  supported  in  point  of  law,  he  might  have  quashed 
the  indictment;  but  the  effect  of  quashing  the  indictment, 
under  such  circumstances,  would  simply  have  been  to  have 
left  the  prisoner  open  to  another  indictment.  The  judge,  on 
an  application  of  this  sort,  is  clearly  not  bound  to  quash  an 
indictment,  however  bad  he  may  think  it;  if  it  is  bad,  he 
may  generally  do  so ;  but  if  doubtful,  he  may  leave  the  party, 
according  to  the  old  practice,  to  his  writ  of  error ;  or,  as  now, 
reserve  the  point  for  the  decision  of  this  court.  The  prisoner, 
being  in  charge  of  the  jury,  the  judge,  if  he  did  not  quash  the 
indictment,  would  be  bound  to  direct  the  jury  and  to  take  their 
decision  and  verdict  on  the  facts  and  evidence  proved  before 
him.  In  this  particular  case,  the  deputy  recorder  did  not  quash 
the  indictment,  but  reserved  the  point  for  the  opinion  of  this 
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court,  not  as  to  whether  this  court  would  quash  the  conviction  or 
not,  but  as  to  whether  the  count  was  a  good  count,  which  is  a 
totally  diflFerent  matter.  Though  the  objection  was  taken  before 
the  verdict  was  given,  the  only  mode  in  which,  it  seems  to  me^ 
we  can  give  effect  to  the  objection  is  by  treating  it  as  an 
objection  raised  after  verdict.  It  was  raised  before  verdict,  but 
in  order  to  give  the  prisoner  the  benefit  of  it,  no  regard  must  be 
paid  to  its  having  been  raised  at  that  stage,  because  the  judge 
could  not  then  give  eflFect  to  it.  We  will  deal  with  it,  and  are 
prepared  to  do  so,  as  if  the  objection  had  been  taken  imme- 
diately after  the  verdict,  as  a  motion  in  arrest  of  judgment. 
Dealing  with  it  in  that  way,  we  must  treat  it  as  an  objection 
raised  in  arrest  of  judgment,  and  as  an  objection  raised  after  the 
verdict  had  been  given.  The  reason  of  my  stating  this  very 
distinctly  is,  that  it  seems  to  me  that  this  is  clearly  not  a  case  for 
annulling  the  conviction.  The  conviction  by  the  jury  must 
stand,  for  the  question  had  been  left  to  them.  And  after  the 
attention  of  the  deputy  recorder  had  been  drawn  to  this  point, 
we  cannot  assume  that  he  would  not  direct  the  jury  properly 
and  take  care  that  they  should  find  that  an  offence  was 
committed  of  receiving  goods  obtained  by  false  pretences 
according  to  law.  But,  independently  of  this,  as  a  matter  of 
fact  and  evidence,  we  must  assume  that  the  judge  has  properly 
directed  the  jury,  and  that  the  jury  correctly  found  their 
verdict.  The  deputy  recorder  was  not  at  liberty  to  withdraw  the 
case  from  the  jury,  except  by  quashing  the  indictment ;  and  we 
cannot  deal  with  this  matter  as  if  it  was  withdrawn  from  the 
jury.  Here  we  have  the  verdict  of  the  jury,  and  the  verdict 
must  stand.  Then  the  question  arises  as  to  the  validity  of  these 
counts,  that  being  the  only  mode  in  which,  after  verdict,  the 
point  can  be  properly  raised,  or  brought  before  us  tor  con- 
sideration. What  is  the  objection  that  has  been  raised  ?  It  is, 
in  distinct  terms,  that  in  this  indictment  the  prosecution  have 
not  set  forth  the  false  pretences  by  means  of  which  the  goods 
had  been  obtained.  That  is  the  only  objection,  and  although  we 
are  disposed  to  entertain  this  objection  to  the  indictment,  and  to 
entertain  it  as  a  motion  in  arrest  of  judgment,  yet  it  is  manifest 
that  in  doing  so  we  ought  strictly  to  confine  the  question  to  that 
which  was  raised  at  the  trial,  and  which  was  the  only  question 
intended  to  be  reserved ;  otherwise  parties  raising  a  specific 
question  at  the  trial,  there  being  other  points  that  might  be 
ratal  to  the  indictment,  if  not  amended,  might  bring  the  case 
up  to  this  court,  and  then  rely  upon  the  other  objections  which 
they  had  not  referred  £o  before,  as  grounds  for  arresting  the 
judgment,  when  if  they  had  been  mentioned  before  to  the 
presiding  judge  they  would  have  been  amended.  That  is  one 
inconvenience.  The  practice  of  this  court  has  invariably  been 
to  confine  the  question  argued  to  the  points  that  were  raised, 
and  the  question  intended  to  be  submitted  to  it.  I  therefore 
deal  with   the  question  of  the   validity  of  these   counts,  with 
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reference  to  the  objection  raised^  that  objection  being  simply  this        Rao. 
— that  the  false  pretences  by  means  of  which  the  sfoods  were    ,.     ^' 

obtained  were  not  set  forth:  that  it  does  not  appear  from  the        

counts    that  any  offence    was    committed^    because    the    false        1878. 
pretences  might  be  such  as  were  not  criminal^  and  that  it  ought        TTT 
to  be  shown  on  the  indictment  that  the  false  pretences  were  such    Pretenrtts  . 
as  the  law  considers  false  pretences  within  the  meaning  of  the   Recdvin;/- 
present  statute.     It  seems  to  me,  that  the  utmost  that  can  be    ^^^cttutm 
said  is  that  the   count   is  uncertain,  that  the  false  pretences 
alleged  may  be  false  pretences  within  the  meaning  of  the  statute, 
or  may  not  be  within  the  meaning  of  the  statute.     But  the  in- 
dictment being  in  general  terms,  the  judge  would  take  care  that 
the  substance  was  submitted  to  the  jury,  and  would  direct  the 
jury  what  false  pretences  would  be  necessary  to  be  proved  in 
order  to  sustain  the  indictment,  and  the  jury  must  be  presumed 
to  find  in  accordance  with  the  direction  of  the  judge.     The  statute 
under  which  the  prisoner  is  indicted  is  the  Larceny  Act  of  the 
GonsoUdation  Statutes,  and  sect.  95  enacts  that  "  whosoever  shall 
receive  any  chattel  or  other  property,  the  obtaining  whereof  is 
made  a  misdemeanor  by  this  Act,  knowing  the   same  to  have 
been  unlawfully  stolen,  taken,  obtained,  converted,  or  disposed 
of,  shall  be  guilty  of  a  misdemeanor,  and  may  be  indicted  and 
convicted  thereof    Sect.  88  says,  that  ^'  Whosoever  shall  by  any 
false  pretence  obtain  from  any  other  person  any  chattel,  and  so 
forth,  with  intent  to  defraud,  shall  be  guilty  of  a  misdemeanor .'' 
Those  are  the  words  of  the  Act,  which   is   substantially  a  re- 
enactment  of  the  previous  consolidation  statute  of  7  &  8  Greo.  4, 
c.  29.     There  is  an  uniform  course  of  pleading,  and  precedents 
are  to  be  found  in  the  books ;  and  according  to  them  in  an  in- 
dictment for  receiving  goods  which  have  been  obtained  by  false 
pretences  it  has   not  been  the   practice  to  set  forth  the  false 
pretences.     These  counts  have  been  so  framed,  not  setting  out 
what  the  false  pretences  were.     Before  we  come  to  a  conclusion 
that  so   long  and  uniform  a  course  of  precedent  is  wrong,  we 
ought  to  be  very  clearly  satisfied  on  the  point.     It  is  not  ma- 
terial, as  it  seems  to  me,  to  determine  whether  in  strictness  it  is 
necessary  before  verdict  to  set  forth  the  false  pretences  in  this 
form  of  indictment.     The  question  here  arises  after  verdict ;  and 
the  only  way  it  can  be  raised  is  that  to  which  I  have  already 
adverted,  namely,  treating  it  as  a  motion  in  arrest  of  judgment. 
The  language  of  the  Act  of  Parliament,  so  far  as  this  point  as 
raised  on  the  trial  is  concerned,  has  been  followed,  because  the 
allegation  is  that  the  goods  had   been   obtained   by  means  of 
certain  false  pretences  with  intent  to  defraud;   and  that  raises 
the  question  as  to  what  is  the  effect  of  the  statute  of  the  7  &  8 
Geo.  4,  c.  64,  s.  21.      That    section   enacts  that   "where   the 
offence  charged  has  been  created  by  any  statute,  the  indictment 
shall,  after  verdict,  be  held  sufficient  if  it  describe  the  offence  in 
the  words  of  the  statute.^'     Here  is  a  case  in  which,  so  far  as  the 
objection  taken  at  the  trial  is  concerned,  the  offence  is  described 
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Rso.        in  the  terms  of  the   statute.     This   coart  is   confined  to  that 
^.     ^-  objection.     It  seems  to  me^  therefore,  that  by  the  express  enact* 

ment  of  7  &  8  Geo.  4,  c.  64,  s.  21,  the  offence  being  described  in 

1878.        the  language  of  the  e^tute  so  far  as  this  point  is  concerned,  the 
ZTT       objection,  if  taken,  most  be  cured  after  verdict.     Independently 
Pretence*-^    ^f  *^^8  statute,  there  would  be  strong  grounds  for  contending 
Receiving—   that  the  objection  was  cured  by  verdict  after  the  decision  in 
Indictment    Eeymcm  V.  The  Queen  (12  Cox  0.  C.  383).     A  further  question 
was  raised  and  argued  before  us.     It  was  contended  that  the 
objection  was   cured   as  a  formal  defect  under  14  &  15  Vict, 
c.  100,   s.  25.      In    the  view    which   I    take    of  this   case   I 
think   it  unnecessary  to  consider  that   matter,   because  if,   as 
I  think  is  the  case,   the  objection  is  cured   after  verdict  by 
the   statute  of  7  &   8   Geo.   4,   c.  64,   s.   21,   this   conviction 
ought  to   stand.  '    It   is  not  necessary  to  -  determine  what  is 
the  effect  of  the  other  statute ;  it  is  sufficient  to  say  that  the 
objection  is  cured  by  the  7  &  8  Geo.  4,  c.  64,  s.  2,  and  that 
therefore  the  judgment  cannot  be  arrested,  and  that  the  con- 
viction must  stand. 

Brahwell,  B. — The  objection  taken  in  this  case  is  that  for  a 
particular  reason  assigned,  the  indictment  is  bad — ^that  it  shows 
no  offence.  When  one  bears  in  mind  that  this  is  the  real 
objection,  it  is  manifest  that  it  was  taken  at  the  wrong  time. 
The  prisoner  was  then  in  charge  to  the  jury,  and  the  question 
then  to  be  determined  was  whether  or  no  she  was  guilty  of  this 
charge,  as  laid  in  the  indictment.  The  objection  to  be  taken 
was  by  a  motion  to  quash  the  indictment,  or  by  a  demurrer,  or 
by  a  motion  in  arrest  of  judgment.  I  mention  this  for  the  same 
reason  as  the  Lord  Chief  Justice  did,  in  order  that  it  may  be 
seen  what  is  the  principle  of  the  decision.  If  the  objection  had 
been  taken  on  a  motion  to  quash  or  on  demurrer,  I  do  not  for 
my  own  part  say  that  this  would  have  been  a  good  count ;  and 
if  I  might  recommend  the  very  able  gentlemen  who  draws  these 
indictments  at  the  Central  Criminal  Court,  I  think  it  would  be 
just  as  well  that  they  should  preclude  such  an  objection  being 
taken  by  demurrer  or  motion  to  quash  on  a  future  occasion.  But 
I  cannot  help  thinking  that  on  principle  this  defect  must  be 
cured  by  the  verdict.  Let  us  see  what  the  rule  is.  It  is 
mentioned  in  the  note  to  Stennel  v.  Hogg  (1  Wm.  Saun.  221). 
It  is  this :  "  Where  there  is  any  defect,  imperfection,  or  omission 
in  any  pleading,  whether  in  substance  or  form,  which  would  have 
been  a  fatal  objection  on  demurrer ;  yet  if  the  issue  joined  be 
such  as  necessarily  required  on  the  trial  proof  of  the  facts  so 
defectively  or  imperfectly  stated  or  omitted,  and  without  which 
it  is  not  to  be  presumed  that  either  the  judge  would  direct  the  jury 
to  give,  or  the  jury  would  have  given,  the  verdict,  such  defect, 
imperfection,  or  omission  is  cured  by  the  verdict  by  the  common 
law.'*  Is  not  that  strictly  applicable  here  ?  It  is  supposable 
that  if  a  false  pretence  by  what  we  may  call  the  primary  offender, 
which  must  have  been  proved  at  the  trial,  if  that  false  pretence 
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had  been  what  I  think  Mr.  Giffard  called  a  prospective  false        Rao. 
pretence — not  an  existing  fact,  but  only  a  future  matter — ^it  is  to   yoLD^iu-H 

be  supposed  that  the  judge  would  allow  that  to  go  to  the  jury  ?        

It  certainly  is  not.  Therefore,  on  reason  and  principle,  one  1873. 
would  think  this  objection  was  cured  by  the  verdict.  Then  Mr.  J^ 
Giffard  has  cited  to  us  the  case  of  Rex  v.  Mason  ;  and  upon  that  Pruences-^ 
1  really  think  I  ought  to  make  an  observation,  because  no  doubt  deceiving— 
if  the  argument  I  am  using  now  is  a  good  one,  one  would  think  ^'^^^^'^^^' 
it  might  have  been  used  in  that  case.  But  it  was  not  used,  for  I 
don't  find  that  the  counsel  for  the  Crown  referred  at  all  to  4;he 
fact  that  the  verdict  had  been  given,  nor  did  either  of  the 
learned  judges  notice  that  matter.  I  cannot  say,  therefore,  that 
that  is  a  satisfactory  authority ;  and  I  very  much  concur  in  the 
remark  of  my  brother,  Mellor,  J.,  in  Heymann  v.  The  Queen,  that 
that  case  is  not  strengthened  by  later  decisions.  That  is  the  ground 
of  my  judgment  in  this  case.  When  I  say  that  the  objection  was 
not  taken  at  the  proper  time,  I  dare  say  the  learned  counsel  took 
it  as  early  as  they  possibly  could,  and  must  be  taken  as  having 
been  repeated  after  the  verdict  was  given;  otherwise,  in  my 
opinion,  we  should  have  no  jurisdiction  at  all.  I  am  not  sure, 
but  I  think  the  objection  taken  would  comprehend  the  objection 
relied  on,  because,  although  the  objection  taken  was  that  the 
indictment  did  not  set  forth  the  false  pretences  on  which  the 
goods  had  been  obtained,  yet  in  reality  if  the  indictment  did  not 
and  ought  to  have  done  so,  then  the  offence  of  the  prisoner  was 
not  properly  set  forth ;  nor  am  I  at  all  sure  that  the  objection 
could  have  been  got  over  in  any  other  way  than  that  which  I 
have  adverted  to.  But  I  think  the  legal  defect,  if  any,  is  cured 
by  the  verdict.  I  might  venture  to  make  this  remark  ;  it  would 
be  as  well  in  future,  when  objections  of  this  kind  are  taken, 
that  their  nature  should  be  ascertained;  that  the  question 
should  be  reserved,  if  at  all,  whether  we  should  arrest  the  judg- 
ment. It  is  possible,  if  objections  were  taken  in  that  form,  the 
judge  would  say,  "No;  I  won't  reserve  a  point  of  that  sort, 
take  your  writ  of  error.''  Be  that  as  it  may,  I  am  of  opinion, 
for  the  reasons  I  have  given,  that  this  conviction  should  stand. 

Clkasbt,  B. — I  am  of  the  same  opinion.  My  brother  Bramwell 
has  alluded  to  a  note  in  Saunders'  Reports ;  I  adopt  the  appli- 
cation of  the  same  principle  to  a  criminal  case  in  the  way  laid  down 
by  Mr.  Justice  Blackburn  in  Heymann  v.  The  Queen,  the  propriety 
of  which  decision  I  do  not  see  the  slightest  reason  for  doubting. 
He  says :  "I  think  it  is  a  general  rule  of  pleading  at  common  law 
(and  I  think  it  necessary  to  say  that  where  there  is  a  question  of 
pleading  at  common  law,  there  is  no  distinction  between  the 
pleadings  in  civil  cases  and  criminal  cases),  that  where  an  aver- 
ment, which  is  necessary  for  the  support  of  the  pleading,  is 
imperfectly  stated,  and  the  verdict  on  an  issue  involving  that  aver- 
ment is  found,  if  it  appears  to  the  court  after  verdict  that  the 
verdict  could  not  have  been  found  on  this  issue,  without  proof  of 
this  averment,  then,  after  verdict,  the  defective  averment,  which 
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might  have  been  bad  on  demnrrer^  is  cured  by  the  verdict/'  Is 
this  or  is  it  not  a  case  of  defective  averment  ?  And  is  it  or  not  a 
case  of  an  averment  which  most  have  been  proved  in  the  sense  in 
which  it  ought  to  have  been  averred  in  order  to  justify  the  verdict 
of  guilty  in  the  case  ?  As  I  read  it,  it  is  this  :  "  Unlawfully,  and 
knowingly,  and  fraudulently  obtained  by  means  of  certain  false 
pretences/'  That  is  said  to  be  a  defective  and  imperfect  aver- 
ment, because  it  does  not  show  sufficiently  what  is  alleged.  I 
do  not  say  it  is  an  objection ;  but  supposing  it  to  be  one  now,  it  is 
not  alleged  that  the  false  pretences  were  of  such  a  nature  as  to 
make  the  obtaining  of  the  goods  by  them  a  criminal  offence.  The 
case  having  gone  to  the  jury,  it  is  manifest  that  the  receiving  the 
goods  could  not  be  made  an  offence  unless  they  were  obtained  by 
criminal  false  pretences.  It  appears  to  me,  therefore,  that,  as  far 
as  regards  this  objection,  whicn  is  the  only  one  with  which  I  shall 
deal,  this  is  a  case  of  imperfect  averment,  because  the  verdict 
could  not  have  been  given  unless  the  averment  had  been  proved 
in  the  sense  in  which  it  ought  to  have  been  averred. 

Grove,  J. — I  am  of  the  same  opinion.  It  seems  to  me  to  come 
within  the  rule  of  Jackson  v.  Peeked  (1  M.  &  S.  234).  And  the 
argument  in  that  case  was  this :  '^  Where  a  matter  is  so  essentially 
necessary  to  be  proved  that,  had  it  not  been  given  in  evidence,  the 
jury  could  not  have  given  such  a  verdict,  the  want  of  stating  that 
matter  in  express  terms  in  a  declaration,  provided  it  contains  terms 
sufficiently  general  to  comprehend  it  in  fair  and  reasonable  intend- 
ment, will  be  cured  by  the  verdict.''  I  think  these  words  accu- 
rately apply  to  the  present  indictment. 

AscHiBALD,  J. — I  am  of  the  same  opinion. 


f        4 


Oonvidum  affirmed. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  May  3,  1873. 

(Before  Bovill,  C.J.^  Bbamwell,  B.^  Blackbubn^  Archibald 

and  HoNYMAN,  JJ.) 

Reg.  v.  W.  Beown  Matthews,  (a) 

Larceny — Finding — Bailee, 

The  prisoner  found  two  heifers  which  had  stra/yed,  and  put  them  on 
his  own  marshes  to  graze.  Soon  afterwards  he  was  informed  by 
8,  that  they  had  been  put  on  his,  S.'s,  marshes  and  had  stra/yed, 
and  a  few  days  after  that  that  they  belonged  to  H.  Prisoner  left 
them  on  his  marshes  for  a  day  or  two,  and  then  sent  them  a  long 
distance  away  as  his  own  property  to  be  kept  for  him.  He  then 
told  S,  that  he  had  lost  them,  and  denied  all  knowledge  of  them. 

The  jury  found  (1)  that  at  the  tims  tfte  prisoner  found  the  heifers 
he  had  reasonable  expectation  that  the  owner  could  be  found,  and 
that  he  did  not  believe  that  they  had  been  abamdoned  by  the 
owner.  (2)  Thai,  at  the  time  of  finding  them  he  did  not  intend 
to  steal  them,  but  that  the  intention  to  steal  cams  ,on  him  sub- 
sequently.  (3)  That  the  prisoner,  when  he  sent  them  away,  did 
so  for  the  purpose  a/nd  with  the  indention  of  depriving  the  oumer 
of  them  and  appropriaiing  them  to  his  own  use. 

Held,  that  a  conviction  of  la/rceny,  or  of  larceny  as  bailee,  could  not 
be  sustained  under  the  above  cvrcumstances. 

CASE  reserved  for  the  opinion  of  this  Coort  by  the  Recorder  of 
Norwich. 

This  was  an  indictment  tried  before  me  at  the  Quarter  Sessions 
for  the  City  of  Norwich,  held  on  the  31st  day  of  December,  1872. 

It  charged  that  William  Brown  Matthews,  in  the  month  of 
September  last,  at  the  Hamlet  of  Thorpe,  in  the  county  of  the 
Citjr  of  Norwich,  feloniously  did  steal  two  heifers,  the  property  of 
Robert  Huggins,  value  30Z. 

The  prisoner  is  a  publican,  and  also  hires  marshes,  which  he 
uses  for  the  agistment  of  stock  belonging  to  various  persons. 
These  marshes  adjoin  Carron  Bridge-road,  and  on  the  other  side 

(a)  lUported  by  John  TBOMPSOir,  Eiq.,  BMrister-ai^LAw. 
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Rbo.         of  the  road  are  similar  marshes,  under  the  charge  of  Christopher 
Matthewb     ^^^®^*  which  are  used  for  the  same  purpose,  and  cattle  are  some- 

'    times  left  by  the  owners  on  these  marshes,  without  notice  to  the 

1873.       persons  in  charge,  and  the  agistment  afterwards  paid  on  their 
j^  being  taken  away.     They  are  near  to  the  prisoner's  house,  but 

by  FindUng.   ^^^  fcuces  thereof  are  defective. 

The  prosecutor,  on  the  14th  of  September,  sent  the  two  heifers 
in  question  to  be  agisted  on  the  marshes,  under  the  management 
of  Stiles.  The  person  who  brought  them  did  not  inform  Stiles 
he  had  done  so,  but  Stiles  afterwards  saw  them  there. 

On  or  about  the  following  Wednesday,  the  18th  of  September, 
the  heifers  strayed  out  of  the  marshes  on  to  the  public  road,  and 
were  there  found  by  the  prisoner,  who  put  them  upon  his  own 
marshes. 

Soon  after,  the  prisoner  told  Stiles  that  he  had  found  two 
heifers,  and  asked  if  he  knew  to  whom  they  belonged.  Stiles 
told  the  prisoner  that  he  did  not  then  know,  but  that  they  had 
been  put  on  the  marshes  which  were  ander  his  care,  and  the 
prisoner  then  said  he  had  them  on  his  marshes,  to  which  Stiles 
made  no  objection. 

A  few  days  after  Stiles  told  the  prisoner  that  the  heifers  be- 
longed to  Mr.  Huggins.  At  that  time  the  prisoner  had  the 
heifers  on  his  aforesaid  marshes,  and  so  kept  them  for  a  day  or 
two,  and  until  the  10th  of  October,  when  he  sent  them  away 
twenty -five  miles  from  Norwich,  to  be  taken  care  of  for  him,  at  a 
place  called  Byburgh,  by  a  person  who  knew  nothing  of  the  cir- 
cumstances, and  received  them  as  the  property  of  the  prisoner. 
About  three  days  afterwards  the  prisoner  told  Stiles  he  had  lost 
the  heifers,  and  though  he  perfectly  well  knew  where  the  heifers 
were,  he  on  two  other  occasions  denied  all  knowledge  of  where 
they  were  or  what  had  become  of  them.  On  the  16th  of  December 
the  police  found  the  heifers  at  Bybnrgh,  where  they  had  been  kept 
for  the  prisoner,  and  with  his  knowlege,  for  more  than  two  months 
after  he  had  learned  who  the  owner  was. 

I  told  the  jury,  first,  that  if  the  prisoner,  at  the  time  he  found 
the  heifers,  had  a  reasonable  expectation  of  ascertaining  who  the 
owner  was,  and  did  not  believe  that  they  were  abandoned,  and  took 
them  into  his  possession  with  the  intention  of  appropriating  them 
to  his  own  use  and  depriving  the  owner  of  them,  that  would 
amount  to  a  felonious  taking  in  law,  and  they  ought  to  find  the 
prisoner  guilty. 

Secondly,  that  if,  after  the  conversation  with  Stiles,  in  which  he 
had  been  informed  that  the  heifers  had  been  left  in  his  (Stiles's) 
marshes  by  an  owner  then  unknown,  he  continued  to  hold  them 
for  such  owner,  and  shortly  afterwards  sent  them  away  with  the 
intent  and  for  the  purpose  of  depriving  the  owner  of  his  heifers, 
and  appropriating  them  to  his  own  use,  I  should  advise  them  to 
find  that  he  was  guilty  of  a  felonious  taking. 

The  jury  found  the  prisoner  guilty,  but  in  order  to  raise  the 
questions  submitted  by  the  counsel  for  the  prisoner,  I  put  the 
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following    qaestions    to   the  jury,   and  received  the   following        Bw». 

answers :—  Mat^bwb. 

Firstly,  whether  at  the  time  the  prisoner  first  took  the  heifers  he        

had  reasonable  expectation  that  the  owner  could  be  found,  or  did        ^^73. 
he  believe  that  they  had  been  abandoned  by  their  owner  ?  u^Znn 

Secondly,  when  the  prisoner  first  took  the  heifers  did  he  intend    h$  FiwSng, 
to  steal  them,  or  did  the  intention  to  steal  come  upon  him  sub- 
sequently to  his  first  conversation  with  Stiles  on  the  subject  of 
the  heifers  ? 

Thirdly,  whether  when  the  prisoner  sent  them  away  on  the  10th 
of  October,  was  it  for  the  purpose  of  depriving  the  owner  of  them, 
and  appropriating  them  to  his  own  use  ? 

At  the  request  of  the  prisoner's  counsel  I  submitted  the  ques- 
tion also  to  the  jury,  whether  at  the  very  time  he  first  possessed 
himself  of  the  heifers  the  prisoner  had  an  intention  of  appro- 
priating them  to  his  own  use  ? 

The  jury  found- 
Firstly,  that  at  the  time  the  prisoner  found  the  heifers  he  had 
reasonable  expectation  that  the  owner  could  be  found,  and  that  he 
did  not  believe  that  they  had  been  abandoned  by  the  owner. 

Secondly,  that  at  the  time  of  finding  the  heifers  the  prisoner 
did  not  intend  to  steal  them,  but  that  the  intention  to  steal  came 
on  him  subsequent  to  his  first  interview  with  Stiles. 

Thirdly,  that  the  prisoner,  when  he  sent  the  heifers  away  on 
the  10th  of  October,  did  so  for  the  purpose  and  with  the  intention 
of  depriving  the  owner  of  them,  and  that  the  prisoner  did  intend 
to  appropriate  them  to  his  own  use. 

But  as  to  the  question  also  submitted  to  the  jury,  whether  at 
the  very  time  he  found  the  heifers  the  prisoner  had  an  intention 
of  appropriating  them  to  his  own  use,  the  jury  replied  "  No.'* 
Upon  the  foregoing  finding  of  the  jury,  I  directed  tJie  verdict  of 
guilty  to  be  recorded,  and  allowed  the  prisoner's  counsel  to  take 
a  case  for  the  opinion  of  the  Court,  and  directed  that  the  prisoner 
should  be  admitted  to  bail  upon  his  finding  sufficient  sureties. 
'Judgment  was  deferred  until  next  sessions. 

(Signed)  P.  Fred.  O'Mallet, 

Recorder  of  Norwich. 

No  counsel  appeared  to  argue  on  either  side. 

BoviLL,  C.J. — We  have  considered  this  case,  and  have  come  to 
the  conclusion  that  the  conviction  must  be  quashed.  The  jury 
have  found  that  at  the  time  the  prisoner  found  the  heifers  he  had 
reasonable  expectation  that  the  owner  could  be  found,  and  that 
he  did  not  believe  that  they  had  been  abandoned  by  the  owner. 
But  at  the  same  time  they  have  found  that  at  the  time  of  finding 
the  heifers  the  prisoner  did  not  intend  to  steal  them,  but  that 
the  intention  to  steal  came  on  him  subsequently  to  the  first  inter- 
view with  Stiles.  That  being.^sp,  the  case  is  undistinguishable 
from  Bsg,  v.  Thurhom  (3  Cox  C.  C.  453),  and  the  cases  which 
have  followed  that  decision.     Not  having  any  intention  to  steal 
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Rw.  when  he  first  fonnd  them,  the  presumption  is  that  he  took  them 

^,    "•  for  safe  custody,  and  unless  there  was  something  equivalent  to  a 

'  bailment  afterwards,  he  could  not  be  convicted  of  larceny.     On 

1878.  the  whole  we  think  there  was  not  sufficient  to  make  this  out  to  be 

r  a  case  of  larceny  by  a  bailee. 

Larceny  •'     •' 

"^'  Oonvidion  quashed. 


COUET  OF  CBIMINAL  APPEAL. 

(Before  Bovill,  O.J.,  Bbamwell,  B.,  Blacebubn,  Archibald, 

and  HoNTMAN,  JJ.) 

Rbg.  v.  Negus. (a) 

Embezzlement — Glerh  or  servanL 

A  person  engaged  to  solicit  orders  and  paid  by  commission  on  the 
sums  received,  which  sv/ms  he  was  forthwith  to  hand  over  to  the 
prosecutors,  was  at  liberty  to  apply  for  orders  when  he  thought 
most  convenient,  and  was  not  to  employ  himself  for  any  otiier 
persons. 

Held,  not  a  clerk  or  servant  vdthin  24  ^  25  Vict.  c.  96,  s.  68 
(embezzlement). 

i^ ASB  reserved  for  the  opinion  of  this  Court. 

John  Negus  was  tried  before  me  at  the  Middlesex  Sessions  on 
the  25th  March,  1873,  for  embezzling  the  sum  of  172.  as  clerk 
and  servant  to  Boape  and  others. 

The  prisoner  was  engaged  by  the  prosecutors  to  solicit  orders 
for  them,  and  he  was  to  be  paid  by  a  commission  on  the  sums 
received  through  his  means.  He  had  no  authority  to  receive 
money,  but  if  any  was  paid  to  him  he  was  forthwith  to  hand  it 
over  to  his  employers.  He  was  at  liberty  to  apply  for  orders 
whenever  he  thought  most  convenient,  but  was  not  to  employ 
himself  for  any  other  persons  than  the  prosecutors. 

Contrary  to  his  duty  he  applied  for  payment  of  the  above  sum, 
and  having  received  it  he  applied  it  to  his  own  use,  and  denied, 
when  asked,  that  it  had  been  paid  to  him. 

The  prisoner's  counsel  contended  that  he  was  not  a  clerk  or 

(a)  Reported  by  JoBir  TBOMFflOir,  Eiq.,  Barxister-at-Jjaw. 
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servant  within  the  meaning  of  the  statute^  but  I  refused  to  stop 
the  case,  and  directed  the  jury  to  find  him  guilty^  subject  to  a 
case  to  be  reserved  for  the  decision  of  this  Honourable  Court. 

The  question  for  the  opinion  of  this  Honourable  Court  is 
Whether  upon  the  facts  herein  stated  the  prisoner  was  a 
clerk  or  servant,  and  as  such  rightly  convicted  of  the  crime  of 
embezzlement  ? 

If  this  Honourable  Court  shall  decide  this  question  in  the 
affirmative,  the  conviction  is  to  be  affirmed.  If  on  the  contrary, 
the  conviction  is  to  be  quashed. 

(Signed)  W.  H.  Bodkin, 

Assistant  Judge. 

No  counsel  appeared  to  argue  for  the  prisoner. 

F.  H,  Lewis  for  the  prosecution. — It  is  submitted  that  the 
prisoner  was  a  clerk  or  servant  within  the  meaning  of  the 
statute.  This  is  not  like  the  case  of  Beg.  v.  Bowers  (10  Cox 
C.  C.  250),  where  a  person  who  was  employed  to  sell  coals 
on  commission,  and  to  collect  moneys  on  account  of  such 
orders,  was  held  not  to  be  a  clerk  or  servant,  he  being 
at  liberty  to  dispose  of  his  time  as  he  thought  best,  and 
to  get  or  abstain  from  getting  orders  as  he  might  choose. 
[BoviLL,  C.J. — Here  the  case  states  that  the  prisoner  waa  at 
liberty  to  apply  for  orders  whenever  he  thought  most  con- 
veniqnt.]  In  Beg,  v.  Bailey  (12  Cox  C.  C.  56),  a  person 
employed  as  traveller  to  solicit  orders  and  collect  moneys  due 
on  the  execution  of  the  orders,  and  paid  by  commission,  and 
who  was  at  liberty  to  get  orders  when  and  where  he  pleased 
within  his  district,  but  was  to  give  his  whole  time  to  the 
service  of  the  prosecutors,  was  held  to  be  a  clerk  or  servant 
within  the  statute.  So  in  Beg.  v.  Tite  (8  Cox  C.  C.  458), 
where  a  traveller  paid  by  commission,  and  employed  to  get 
orders  and  receive  payments,  but  bound  to  devote  the  whole  of 
his  time  to  his  employer's  service,  was  held  to  be  within  the 
statute,  although  he  was  at  liberty  to  receive  orders  for  other 
persons  also.  So  in  Beg.  v.  William  Turner  (11  Cox  C.  C.  551), 
a  traveller  who  agreed  to  employ  himself  in  going  from  town 
to  town  in  the  United  Kingdom,  and  solicit  orders  for  the 
prosecutor,  and  not  to  act  without  the  prosecutor's  assent  for 
himself  or  any  other  person,  was  held  to  be  a  clerk  or  servant 
within  the  statute.  In  this  case  the  prisoner  engaged  not  to 
employ  himself  for  any  other  persons. 

BoviLL,  C.J. — The  question  submitted  to  us  is  whether  on  the 
facts  stated  the  prisoner  was  a  clerk  or  servant,  the  learned 
judge  at  the  trial  having  directed  the  jury  to  find  him  guUty, 
subject  to  a  case  reserved  for  the  decision  of  this  court.  Gene- 
rally speaking  the  question  whether  a  person  employed  is  a  clerk 
or  servant  depends  on  so  manv  considerations,  tiiat  it  should  be 
left  to  the  jury.  It  is  extremely  difficult  on  the  mere  statements 
in  this  case  to  say  whether  the  prisoner  was  a  clerk  or  servant. 
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It  appears  to  me  that  there  is  not  enough  stated  to  make  out 
that  he  was  a  clerk  or  servant.  One  ground  is  to  ascertain 
whether  the  person  was  bound  to  obey  the  orders  of  his  employer 
so  as  to  be  under  the  control  of  his  employer.  There  is  not 
sufficient  stated  here  to  show  that  the  prisoner  was  under  the 
control  and  bound  to  obey  the  orders  of  or  to  devote  the  whole 
of  his  time  as  his  employer  directed^  all  that  is  stated  is  that  he 
was  not  at  liberty  to  employ  himself  for  any  other  persons  than 
the  prosecutors ;  he  was  at  liberty  to  amuse  himself  or  get  orders 
as  he  pleased.  The  facts  stated  do  not  make  out  that  the 
prisoner  was  a  clerk  or  servant.  In  all  these  cases  it  is  more 
convenient  that  the  question  should  be  left  to  the  jury. 

BfiAMWELL^  B. — The  conviction  must  be  quashed  unless  we  see 
on  the  facts  stated  that  the  prisoner  must  have  been  a  clerk  or 
servant.  I  am  of  opinion  that  the  court  cannot  see  that.  The 
statute  applies  not  to  the  cases  of  agents,  but,  in  popular 
language,  to  cases  of  master  and  servant.  In  Beg.  v.  Bowers, 
Erie,  C. J.,  says :  ''  The  cases  have  established  that  a  clerk  or 
servant  must  be  under  the  orders  of  his  master  or  employer  to 
receive  the  moneys  of  his  employer  to  be  within  the  statute; 
but  if  a  man  be  entrusted  to  get  orders  and  receive  money, 
getting  the  orders  when  and  where  he  chooses,  and  getting  the 
money  when  and  where  he  chooses,  he  is  not  a  clerk  or  servant 
within  the  statute.^'  That  I  think  is  good  law  and  applicable  to 
this  case. 

Blackburn,  J. — ^I  am  of  the  same  opinion.  The  test  whether 
a  person  is  a  clerk  or  servant  within  the  meaning  of  the  statute, 
is  whether  the  person  is  under  the  control  of  and  bound  to  obey 
the  orders  of  his  employer ;  he  may  be  so  without  being  bound 
to  devote  the  whole  of  his  time  to  his  employer's  service.  In 
this  case  there  is  nothing  inconsistent  with  the  prisoner's  being 
a  commission  agent,  except  that  he  engaged  not  to  employ 
himself  for  any  other  persons  than  the  prosecutors.  On  these 
facts,  I  think  he  was  not  shown  to  be  a  clerk  or  servant  within 
the  statute. 

Archibald  and  Hontman,  JJ.,  concurred. 

Conviction  quashed. 
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Satwrday,  Nov.  15,  1873. 

(Before  Kelly,  O.B.,  Bla.ckbuen  and  Lush,  JJ.,  Pollock,  B.,  and 

HONYMAN,  J.) 

Brg.  V,  Richmond,  (a) 

Larceny — Servant — Bailee — 24  ^  25  Vict.  c.  96,  8.  3. 

A  traveller  was  entrusted  with  pieces  of  silk  (about  9byds.  each)  to 
carry  about  with  him  for  sale  to  su^h  customers  as  he  might  pro- 
cure. It  was  his  duty  to  send  by  the  next  post  after  sale  the 
names  and  addresses  of  the  customsrs  to  whom  any  might  have 
been  sold,  and  the  numbers,  quantities,  and  prices  of  the  silk 
sold.  All  goods  not  so  accounted  for  remained  in  his  hands,  and 
were  counted  by  his  employers  as  stock.  At  the  end  of  each  half-- 
year  it  was  his  duty  to  send  in  an  account  for  the  entire  six  months, 
a/nd  to  return  the  unsold  silk.     He  was  paid  by  a  commission. 

Within  six  months  after  four  pieces  of  silk  had  been  delivered  to 
him,  the  prisoner  rendered  an  account  of  the  same,  and  entered 
them  as  sold  to  two  persons,  with  instructions  to  his  employers  to 
send  invoices  to  the  alleged  customers.  It  turned  out  that  this 
was  false,  and  that  he  had  appropriated  the  sUk  to  his  ovm  use. 

Held,  that  he  could  be  properly  convicted  of  larceny  as  a  bailee. 

CASE  reserved  for  the  determination  of  the  Court  for  Consi- 
deration of  Crown  Cases  Reserved  by  Mr.  Serjeant  Cox, 
D^uty  Assistant  Judge  at  the  Middlesex  Sessions. 

The  prisoner  was  indicted  at  the  Middlesex  Sessions  on  the 
30th  of  September,  1873,  for  stealing  four  pieces  of  silk  from 
Robert  Seneschal  and  others,  his  masters. 

The  prosecutors  were  silk  merchants.  The  prisoner  was 
engaged  to  sell  silk  for  them,  travelling  about  the  country  for 
that  purpose. 

His  duties  were  stated  to  be  as  follows : 

The  prisoner  carried  with  him  on  his  journeys  pieces  of  silk, 
each  piece  being  about  ninety-five  yards,  which  he  sold  to 
customers  of  his  own  finding.  He  travelled  with  them  where  he 
pleased  and  when  he  pleased,  and  was  paid  by  a  commission  on 
the  sales  effected.  It  was  his  duty  to  send  to  his  employers  by 
the  next  post  after  sale  the  names  and  addresses  of  all  customers, 

(a)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 
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whether  they  had  paid. cash  for  the  goods  purchased  or  other- 
wise^ and  in  sach  accounts  to  state  the  numbers  of  the  pieces  of 
goods  so  sold^  and  the  quantity  and  the  prices  at  which  they  were 
sold. 

The  prisoner  generally  collected  the  moneys,  but  occasionally 
the  customers  remitted  directly  to  the  firm.  He  sold  in  the  name 
of  the  firm  and  not  in  his  own  name.  All  goods  not  so  accounted 
for  remained  in  his  hands,  and  were  counted  by  the  firm  as  stock. 
The  prisoner  paid  his  own  travelling  expenses,  and  at  the  end  of 
each  half  year  it  was  his  duty  to  send  in  an  account  for  the  entire 
six  months,  and  to  return  the  unsold  stock. 

The  prisoner  received  from  the  firm,  inter  alia,  four  pieces  of 
silk,  each  of  ninety-five  yards,  numbered  respectively  13,309, 
12,866,  13,382,  and  12,956.  In  February  he  rendered  an  account 
which  was  produced,  in  which  he  had  entered  as  having  sold  to 
two  persons,  whose  names  and  addresses  were  there  stated,  the 
above  four  pieces  of  silk,  with  instructions  to  send  invoices  for 
the  customers,  charging  them  respectfully  57Z.  and  62Z.  for  the 
goods  so  sold,  and  in  his  half-yearly  account,  rendered  31st  of 
December,  he  returned  those  pieces  of  silk  as  having  been  so 
sold.  The  firm  sent  the  invoices  according  to  the  directions 
given  by  the  prisoner.  But  the  prisoner  had  previously  left  at 
the  address  he  had  given  as  that  to  which  the  invoices  were  to 
be  sent,  several  envelopes  addressed  to  himself  at  his  residence 
in  London,  requesting  that  any  letters  that  should  arrive  for  him 
might  be  enclosed  and  posted.  The  invoices  sent  by  the  firm 
were  thus  returned  to  the  prisoner.  The  firm  never  received 
payment  for  those  four  pieces  of  silk,  and  upon  inquiry  discovered 
that  there  were  no  such  persons  as  the  customers  whose  names 
had  been  reCumed  by  the  prisoner,  and  that  in  fact  he  had  not 
duly  accounted  for  those  pieces  of  silk,  but  had  appropriated  them 
to  his  own  use. 

Upon  these  facts  it  W8ks  contended  for  the  prisoner  that  he  was 
not  a  servant  of  the  prosecutors,  therefore  could  not  be  guilty  of 
larceny  of  the  goods  entrusted  to  him. 

It  was  contended  for  the  prosecution  that  if  not  a  servant  so  as 
to  make  his  possession  the  possession  of  his  employers,  he  was  a 
bailee  of  the  pieces  of  silk,  and  guilty  of  larceny  as  such. 

I  held  that  upon  these  facts  the  prisoner  was  not  a  servant,  but 
that  he  was  a  bailee,  and  I  directed  the  jury  that  they  might  find 
him  guilty  if  satisfied  that  he  had  received  the  pieces  of  silk 
from  his  employers  to  sell  for  them,  and  instead  of  doing  so  had 
appropriated  them  to  his  own  use. 

The  jury  found  the  prisoner  guilty. 

On  the  application  of  counsel  for  the  prisoner,  I  postponed 
passing  sentence,  and  remitted  the  prisoner  to  gaol  and  reserved 
the  question  whether  I  rightly  decided  that  he  was  a  bailee  of 
the  silk  for  the  opinion  of  this  Court. 

(Signed)  Edward  Wm.  Cox, 

Deputy  Assistant  Judge  of  Middlesex. 
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Mead,  for  the  prisoner. — The  prisoner  was  not  a  bailee. 
According  to  Beg.  v.  Hassall  (80  L.  J.,  175,  M.  C.  j  8  Cox  C.  C. 
802),  a  person  who  is  not  bound  to  return  the  specific  thing 
entrusted  to  him  is  not  within  the  bailee  clause  (sect.  4  of  24  &  25 
Vict.  c.  54).  Here  the  prosecutors  entrusted  the  goods  to  the 
prisoner  for  sale,  and  at  the  end  of  each  half  year  it  was  his  du^ 
to  account  to  his  employers.  In  Beg.  v.  Henderson  (11  Cox  C.  U. 
598),  where  jewellery  was  entrusted  to  the  prisoner*  for  the 
period  of  a  week  or  so  to  show  to  customers  for  sale,'  and  then  to 
be  returned  if  not  sold,  and  after  the  given  period  the  prisoner 
sold  the  jewellery  and  appropriated  the  proceeds,  this  Court  held 
that  the  prisoner  was  properly  convicted  for  larceny  as  a  bailee. 
There  the  appropriation  was  after  the  lapse  of  time  within  which 
the  prisoner  was  allowed  to  deal  with  the  jewellery.  In  the 
present  case  the  appropriation  was  before  the  lapse  of  the  period 
of  six  months  within  which  he  could  deal  with  the  silk,  and  before 
he  was  bound  to  return  in  specie  the  unsold  silk  ;  and  therefore 
it  is  contended  he  could  not  be  convicted  as  a  larcenous  bailee  of 
the  silk. 

Besley,  for  the  prosecution,  was  not  called  upon  to  argue. 

Kellt,  C.B. — ^All  that  is  said  about  the  six  months  in  the  case 
is,  "  The  prisoner  paid  his  own  travelling  expenses,  and  at  the 
end  of  each  half  year  it  was  his  duty  to  send  in  an  account  for  the 
entire  six  months,  and  to  return  the  unsold  silk.''  But  here,  a 
short  time  after  receiving  silk,  the  prisoner  rendered  an  account 
in  which  he  had  entered  as  having  sold  to  two  persons,  whose 
names  and  addresses  were  there  stated,  the  four  pieces  of  silk, 
with  instructions  to  send  invoices  to  them,  and  which  was  all  a 
fabrication.  How  can  it  be  said  that  he  was  not  a  bailee  of  the 
silk  at  the  time,  and  that  this  was  not  larceny  by  a  bailee  ? 

Blackbuen,  J. — The  prisoner  was  bailee  of  the  silk  from  the 
moment  he  received  it  from  his  employers.  The  silk  was  not  his, 
but  theirs ;  and  he  was  not  authorised  to  dispose  of  it  to  his  own 
private  use. 

Lush,  J. — ^The  prosecutors  might  have  demanded  the  silk  back 
from  the  prisoner  at  any  moment  after  it  was  delivered  and 
remained  undisposed  of  to  customers. 

Pollock,  B.  and  Honthan,  J.  concurred. 

Conviction  affirmed. 
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COURT  OP  CRIMINAL  APPEAL. 

Saturday,  Nw.  15, 187S. 

(Before  Kslly,  C.B.,  Biacebubn  and  Lush,  JJ.,  Pollock,  B., 

and  Honyxan,  J.) 

RbO.  v.  RoBBST    BABSAIT.(a) 

Bape — Consent — Idiot  girl. 

Upon  the  trial  of  an  indictment  for  rape  upon  an  idiot  girl,  the 
proper  direction  to  the  jury  is,  that  if  they  are  satisfied  that  the 
girl  was  in  such  a  state  of  idiotcy  as  to  be  incapable  of  express- 
ing  either  consent  or  dissent,  and  that  the  prisoner  had  connection 
with  her  without  her  consent,  it  is  their  duty  to  find  him  guilty. 

The  two  ca^es  of  Reg.  v.  Fletcher  (infra)  are  not  adverse  to  one 
another.  The  principle  is  properly  laid  down  in  the  first  case, 
and  the  second  case  was  only  a  decision  on  the  fojcts  that  there  was 
not  thai  requisite  testimony  of  want  of  assent  to  justify  leaving 
the  case  to  the  jury. 

/^  ASE  reserved  for  the  opinion  of  this  Conrt  by  Honyman,  J. 

The  prisoner^  Robert  Barratt,  was,  tried  before  me  at  Leeds 
Summer  Assizes,  1873,  for  a  rape  on  Mary  Redman. 

It  was  proved  by  the  relatives  of  Mary  Redman  that  she  was 
fourteen  and  half  years  old,  and  that  ever  since  she  was  six  weeks 
old  she  was  blind  and  wrong  in  her  mind ;  that  she  was  hardly 
capable  of  understanding  anything  that  was  said  to  her,  but  that 
she  could  go  up  and  down  stairs  by  herself;  that  if  placed  in  a 
chair  by  anyone  she  would  remain  there  till  night ;  that  if  told  to 
lie  down  she  would  do  so ;  that  she  could  not  communicate  to 
her  friends  what  she  wanted ;  that  she  could  feed  herself  a  little, 
but  that  she  was  obhged  to  be  dressed  and  undressed,  and  that  she 
was  unable  to  do  any  work ;  that  the  prisoner  had  known  Mary 
Redman  and  her  family  about  two  years,  and  knew  that  she  was 
not  right  in  her  mind. 

It  was  proved  by  a  surgeon  that  there  were  no  external  marks 
of  violence,  but  that,  in  his  opinion,  there  had  been  recent  con- 
nection, and  he  thought  she  had  been  in  the  habit  of  having 
connection. 

(a)  Reported  by  John  THOMPioir,  Esq.,  Barrister-at-Law. 
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Mary  Redman  was  brought  into  Court,  but  not  sworn.     She        ^^« 
was  evidently  idiotic,  and  I  found  it  impossible  to  communicate     babbatt. 

with  her.     When  I  spoke  to  her  she  evidently  heard  a  sound,  and        

grinned,  but  made  no  reply,  except  a  vacant  laugh,  and  played        ^^^ 
with  her  handkerchief,  which  she  had  dressed  up  in  the  shape  of     jiape^ 
a  doU^  and  mumbled  in  her  mouth.  *  CbmenL 

It  was  proved  by  the  evidence  of  her  father  that  on  returning 
home  one  day  he  looked  through  the  window  of  the  sitting  room, 
and  saw  the  prisoner  lying  on  Mary  Bedman  on  a  couch  in  the 
room,  on  which  she  had  been  previously  placed  by  her  sister 
(whom  the  prisoner  then  sent  on  an  errand  to  a  distance),  and 
who  desired  Mary  Bedman  to  lie  on  the  couch  till  her  return,  and 
that  on  going  into  the  room  he  found  the  prisoner  standing  up  at 
the  end  of  the  couch  buttoning  up  his  trousers,  while  Mary 
Bedman  was  lying  quietly  on  the  couch.  The  prisoner  asked  the 
father  not  to  say  anything  about  it. 

Beyond  this  there  was  no  evidence  to  show  under  what  circum- 
stances the  prisoner  had  or  attempted  to  have  connection  with 
the  girl. 

For  the  prisoner  it  was  submitted  that  there  was  no  sufficient 
evidence  of  penetration,  or  that  what  took  place  was  without  the 
girPs  consent,  or  against  her  will. 

I  declined  to  stop  the  case,  but  reserved  for  the  Court  of 
Criminal  Appeal  the  question  whether  I  ought,  under  the  circum- 
stances, to  have  directed  the  jury  to  acquit  the  prisoner. 

I  told  the  jury  that  if  the  prisoner  had  connection  with  the 
girl  by  force,  and  if  the  girl  was  in  such  an  idiotic  state  that  she 
did  not  know  what  the  prisoner  was  doing,  and  the  prisoner  was 
aware  of  her  beinff  in  that  state,  they  might  find  him  guilty  of 
rape ;  but  if  the  girl,  from  animal  instinct,  yielded  to  the  prisoner 
without  resistance,  or  if  the  prisoner,  bom  the  girl's  state  and 
condition,  had  reason  to  think  the  girl  was  consenting,  they 
ought  to  acquit  him. 

The  jury  found  the  prisoner  guilty  c^  an  attempt  at  rape>  and 
I  admitted  him  to  bail. 

The  question  for  the  opinion  of  the  Court  of  Criminal  Appeal 
is  whether,  under  the  circumstances,  I  ought  to  have  directed  the 
jury  to  acquit  the  prisoner.  If  so,  the  conviction  to  be  quashed 
or  otherwise  affiimed. 

See  the  cases :  Beg,  v.  Fletcher  (8  Cox  C.  C.  131) ;  Beg.  y. 
Fletcher  (10  Cox  C.  C.  248  ;  s.  c.  L.  Bep.  1  C.  C.  B.  89) ;  Beg.  v. 
Lock  (L.Bep.  2  0.  C.  B.  10 ;  12  Cox  C.  C.  244.) 

(Signed)  Gsorgb  E.  Honymah. 

No  counsel  was  instructed  to  argue  for  the  prisoner. 

Forbes  for  the  prosecution. — ^I  submit  that  the  conviction  ought 
to  be  affirmed.  At  the  trial  it  was  supposed  that  the  two  cases  of 
Beg.  V.  Fletcher  were  adverse  to  one  another  and  that  the  first 
was  overruled  by  the  second,  but  that  is  not  so.  The  test  is  as  to 
the  degree  of  i^otcy  of  the  prosecutrix,  whether  it  is  or  not  of  bo 
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great  extent  as  to  render  her  incapable  of  giving  consent,  or  of 
exercising  any  jndgment  upon  the  matter.  In  the  first  case  of 
Beg.  V.  Fletcher  the  Conrt  held  that  it  was  rape  to  have  connec- 
tion with  an  idiot  girl  incapable  of  giving  consent,  and  the  facts 
clearly  proved  absolnte  idiotcy  in  the  girl.  In  the  second  case  of 
Beg.  V.  Fletclier,  the  girl  displayed  a  greater  amount  of  intelli- 
gence than  the  girl  did  in  the  present  case,  and  the  medical 
evidence  was  that  she  was  a  fully-developed  woman,  and  might 
have  strong  animal  instincts.  The  case  was  lefb  to  the  jury,  in 
the  terms  reported  to  have  been  used  by  Willes,  J.,  ''  that  if  they 
were  satisfied  that  the  girl  was  in  such  a  state  of  idiotcy  as  to  be 
incapable  of  expressing  either  consent  or  dissent,  and  that  the 
prisoner  had  connection  with  her  without  her  consent,  it  was 
their  duty  to  find  him  guilty,''  and  the  jury  found  the  prisoner 
guilty.  The  point  was  reserved  for  this  Court,  whether  the  case 
ought  to  have  been  left  to  the  jary  at  all,  there  being  no  evidence 
against  the  prisoner  except  the  fact  of  connection  and  the  im- 
becile state  of  the  girl,  and  this  Court  held  that  there  was  no 
evidence  to  establish  either  that  it  was  against  her  will  or  without 
her  consent.  [Blackburn,  J. — In  that  case  the  girl  was  far  more 
capable  of  giving  consent  than  here.]  In  Beg.  v.  Ba/rrow  (88 
L.  J.  20,  M.  C;  11  Cox  C.  C.  191),  it  was  decided  that,  to  con- 
stitute a  rape  on  a  woman  conscious  and  capable  of  giving  con- 
sent at  the  time  of  connection,  there  must  be  an  actual  resistance 
of  the  will.  Non-resistance  by  a  woman,  under  the  misappre- 
hension induced  by  the  man  that  he  was  her  husband,  prevents 
the  offence  being  a  rape.  But  here  the  girl  was  an  idiot  and 
incapable  of  giving  consent.  In  Beg.y.  Lock  (12  Cox  C.  C.  244), 
it  was  held  that  mere  submission  by  a  child  of  tender  years  to  an 
indecent  assault,  without  any  active  sign  of  dissent,  the  child 
being  ignorant  of  the  nature  of  the  assault,  does  not  amount  to 
assent. 

EIelly,  C.  B. — I  am  of  opinion  that  the  prisoner,  in  point  of 
law,  was  guilty  of  the  crime  of  rape  in  this  case.  I  entirely 
concur  in  the  definition  of  the  crime  of  rape,  as  given  by  Willes, 
J.  in  his  direction  to  the  jury,  "  that  if  the  jury  were  satisfied 
that  the  girl  was  in  such  a  state  of  idiotcy  as  to  be  incapable  of 
expressing  either  consent  or  dissent,  and  that  the  prisoner  had 
connection  with  her  without  her  consent,  it  wm  their  duty  to  find 
him  guilty.''  In  this  case  the  poor  creature  was  not  capable  of 
giving  her  consent.  As  to  the  cases  of  Beg.  v  Fletcher j  1  cannot 
see  the  distinction  between  them  in  principle. 

BiACKBUEN,  J. — ^I  am  of  the  same  opinion.  I  agree  with  the 
decision  in  the  first  case  of  Beg.  v.  Fletcher  and  think  that  the 
correct  rule  was  laid  down  in  that  case.  I  do  not  think  that  the 
Court  in  the  second  case  of  Beg.  y.  Fletcher  intended  to  differ 
from  the  decision  in  the  first  case  of  Reg.  v.  Fletcher.  In  all 
these  cases  the  question  is  whether  the  prosecutrix  is  an  imbecile 
to  such  an  extent  as  to  render  her  incapable  of  giving  consent  or 
exercising  any  judgment  apon  the  matter,  or,  in  other  words,  is 
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there  sufficient  evidence  of  such  an  extent  of  idiotcy  or  want  of 
capacity.  In  the  first  case  of  Reg,  v.  Fletcher,  and  also  in  the  pre- 
sent case,  there  was  evidence  of  such  an  extent  of  idiotcy  in  the  girl 
as  to  lead  the  jury  to  believe  that  she  was  incapable  of  giving 
assent^  and  that  therefore  the  connection  was  without  her  consent. 
In  the  second  case  of  Beg.  v.  Fletcher,  the  evidence  of  that  was 
much  less  strongs  and  the  point  reserved  for  the  Court  was 
whether  the  case  ought  to  have  been  left  to  the  jury  at  all^  there 
being  no  evidence  except  the  fact  of  connection  and  the  imbecile 
state  of  the  girl;  and  all  that  the  Court  said  was^  that  some 
evidence  of  its  being  against  her  will  and  without  her  consent 
ought  to  be  given  in  these  cases^  and  that  there  was  not  in  that 
case  the  sort  of  testimony  on  which  a  judge  would  be  justified 
in  leaving  it  to  a  jury  to  find  a  verdict.  Upon  the  authority  of 
the  decision  in  the  former  case  of  Beg,  v.  Fletcher,  it  is  enough  to 
say  in  this  case  that  the  evidence*  here  was  that  the  connection 
was  without  the  girl's  consent. 

LusH^  J. — I  am  of  the  same  opinion.  I  do  not  collect  from  the 
decision  in  the  second  Beg,  v.  Fletcher  that  it  was  intended  to 
overrule,  but  only  to  distinguish  it  from,  the  first  case  and  to 
uphold  the  first  case. 

FoLLOCE,  B. — I  am  of  the  same  opinion. 

HoNYiCAN,  J. — ^I  am  of  the  same  opinion.  The  decision  in  the 
second  case  of  Beg.  v.  Fletcher,  that  there  was  not  the  proper  sort 
of  testimony  requisite  in  these  cases,  brings  it  within  the  prin- 
ciple acted  on  in  the  first  case,  where  there  was  the  proper  testi- 
mony. This  case  seems  to  me  the  same  as  when  a  man  has 
connection  with  a  drunken  woman  whom  he  finds  lying  in  a  road, 
quite  incapable  of  giving  consent,  in  which  case  Lord  Campbell 
said  it  would  be  monstrous  to  say  that  the  man  would  not  be 
guilty  of  rape. 

Conviction  affirmed. 
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COUET  OP  CRIMINAL  APPEAL. 
Saturday,  Nov.  15^  1873. 

■ 

(Before  Exlly,  C.B.,  Biaceburn^  and  Lush^  JJ.^  Pollock^  B.^ 

[and  HoNYHAN^  J.) 

ESO,  V.  CHBXSIlAN.(a) 

Agmd — Fraudulent  conversion  of  money — Direction  to  apply  same 
to  a  given  purpose — ^24  ^  25  Vict.  c.  96,  s.  75. 

A  stock  and  share  dealer  was  in  the  habit  of  buying  for  S.  gra^ 
tuitovsly  and  receiving  cheques  on  account.  On  the  27th  of 
November  he  wrote  informing  8.  that  800Z.  Japanese  bonds  had 
been  offered  to  him  in  one  lot,  and  that  he  had  secured  them  for 
her,  and  that  he  had  no  doubt  of  her  ratifying  what  he  had 
done,  and  inclosing  her  a  sold  note  for  336Z.,  signed  in  his  own 
name.  8.  wrote  in  reply,  "that  she  had  received  the  coni/ract 
note  for  Japan  shares  and  had  inclosed  a  cheque  for  336Z.  in 
payment,  and  that  she  was  perfectly  satisfied  that  he  had  pur- 
chased  the  shares  for  her.'*  In  fact,  the  bonds  had  not  been 
offered  to  the  dealer  in  one  lot,  but  he  had  applied  to  a  stock 
jobber  and  agreed  to  buy  three  at  1121.  ea^h,  but  never  completed 
the  purchase. 

Held,  that  8.'s  letter  was  a  sufficient  written  direction,  within  the 
meaning  of  24e  8f2h  Vict.  c.  96,  s.  75,  to  apply  the  cheque  to  a 
particular  purpose,  viz.,  inpayment  for  the  bonds.    • 

THE  prisoner  was  tried  before  me  at  the  October  Sessions  of 
the  Central  Criminal  Conrt,  1873,  for  converting  to  his  own 
nse  or  benefit  the  proceeds  of  a  cheque  for  336Z.,  with  which  he 
had  been  entmsfced  as  the  agent  of  one  Mary  Anne  Spooner, 
contrary  to  the  statute  24  &  25  Vict.  c.  95,  s.  75.  {b) 

The  prisoner  was  a  stock  and  share  dealer,  carrying  on  business 
at  11,  Royal  Exchange. 

id)  Reported  by  John  Thompson,  Esq.,  Barrister-at-Law. 

Iff)  The  24  &  26  Viot.  o.  96,  s.  75,  enaote  that  whoaoeyer  having  been  entrusted  as 
a  banker,  merchant,  broker,  attorney,  or  other  agent  with  any  money  or  secnrity  for 
the  payment  of  money,  with  any  direction  in  writing  to  apply,  pay,  or  deliver  such 
money  or  security,  or  the  proceeds  of  such  security,  for  any  purpose,  or  to  any  person 
shall  in  yiolation  of  good  faith  and  contrary  to  the  terms  of  such  direction,  conyert  to 
his  own  use  or  benefit,  or  the  use  and  benefit  of  any  person  other  than  the  person  by 
whom  he  shall  have  been  so  entrusted,  such  money,  security,  qr  the  proceeds  thereof, 
shall  be  guilty  of  a  misdemeanor. 
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In  the  year  1872  a  Mrs.  Spooner,  a  widow,  was  introduced  to        Rm. 
the  prisoner,  and  the  prisoner  offered  to  make  any  investments    qj^^^j^ 

for  her  that  she  might  wish,  and  told  her  that  out  of  respect  for        

her  late  husband  he  would  not  make  her  any  charge  for  so  doing.        1878. 

Between  this  time  and  the  1st  of  November,  1872,  the  prisoner      ^^^_ 
purchased  for  her  at  different  times  a  variety  of  securities,    Pnauhdeiu 
amounting  in  the  whole  to  1326Z.  17s.  6cZ.,  for  doing  which  he  made  Cmvergiim  of 
no  charge,  and  on  the  other  hand  Mrs.  Spooner  from  time  to      -W<"wy- 
time  made  payments  to  the  prisoner  amounting  in  the  whole  to 
1886/.  2«.  6(2.,  such  payments  not  being  made  specifically  against 
any  particular  items,  but  in  cheques  for  round  sums. 

On  the  12th  of  November,  1872,  the  prisoner  made  the  follow- 
ing suggestion  to  Mrs.  Spooner : — 

11,  Royal  Exchange,  London,  E.O.,  Not.  12,  1872. 
Amenckd  scaeme  of  investment. 

Argentine  6  per  Gent price  (say)    97    (2  bonds) £194 

Anstrian  Silver  Rentes,  5  per  Gent 67    (2) 184 

Chilian  6  per  Cent 103    (2) 206 

„      7  per  Cent 108    ?1) 108 

Japanese  9  per  Cent  Ill    (2) 222 

United  States  5.20  6  per  Cent 93    (6) 465 

Prodtteing  89Z.  per  annum.  £1829 

Dear  Madam, — The  above  is  an  amended  scheme  of  investment,  which  I  trost  yon 
win  find  in  accordance  with  yonr  wishes.  No  doubt  it  will  be  better  to  take  advantage 
of  present  lower  quotations  wherever  prices  {have  been  affected  by  late  events,  and  I 
will  proceed  to  act  immediately  on  receiving  your  instructions  to  that  effect — I  remain, 
dear  madam,  yours  truly,  Y.  CHBisnAN. 

Mrs.  Spooner. 

Mrs.  Spooner  assented  to  this,  and  on  the  14th  of  Noyember, 
1872,  the  prisoner  purchased  on  her  account,  but  in  his  own 
name,  from  one  Wrenn,  a  jobber  on  the  Stock  Exchaage,  the 
three  sets  of  securities  mentioned  in  the  contract  note  of  the  14th 
of  November,  1872,  hereinafter  set  out,  and  sent  to  Mrs.  Spooner 
the  following  letter  and  contract  note : — 

11,  Royal  Exchange,  London,  E.C.,  Nov.  14,  1872, 
Dear  Madam,— I  have  much  pleasure  in  indoeing  contract  note  for 

200/.  Argentine  68  at  96 

200/.  Austrian  Silver   6ftJ 

2600  dels  5.20,  1867 934 

whioh  I  have  every  reason  to  believe  will  pay  you  very  well,  taking  into  consideration 
their  stability.  I  hope  to  get  the  Japanese  to-morrow.  Railways  (Great  Northern, 
Great  Western,  and  Caledonian)  are  all  expected  to  g^ve  good  dividends,  and  I  think 
you  will  do  well  to  procure  a  few.  The  markets  are  on  the  rise,  in  consequence  of 
the  Bank  rate  not  having  been  altered. — I  beg  to  remain,  dear  madam,  your  most 
obediently,     .  T.  Ckrishan. 

Mrs.  Spooner. 

London,  Nov.  14,  1872. 
Sold  to  Mrs.  Spooner,  £    $.    cL 

200/.  Argentine  1868   at  96   net    192    0    0 

200/.  Austrian  Silver    at  65|   „      131    0    0 

2600  d(ds.  6.20  1867 at  43}   „      625  18    9 

Stock  and  Share  Dealer,  £848  18    9 

11,  Royal  Exchange,  B.C. 
Bankers:  Bank  of  England. 


Rect. 

T.  Christ! 

Stamp 


an 
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Bm».  The  prices  mentioneci  in  this  note  were  the  same  as  those 

••  agreed  between  the  prisoner  and  the  vendor  of  the  bonds^  Ac. 

'  lie  prisoner  did  not  disclose  his  principal,  bat  said  he  was  baying 

1878.  for  a  widow  lady. 

~;_  On  the  15th  of  November,  1872,  Mrs.  Spooner  sent  to  the 

FrmAdau  prisoner  the  following  statement  of  account  between  herself  and 
Ccnvertion  of  the  prisoner  :— 

Statement  of  AcoounU. 

£     s.  d.    £     s.    <£ 

Feb.  3,  200iL  New  Sonth  Wales  Goyemment  Stock  at  104f    ...  209    5  0 

Feb.  3, 200/.  Victoiia  Six  per  Cent.  Goyemment  Stock,  at  114|  228  15  0 

April  10,  25  Western  Gas  (A.  B.,  or  0.),  at  17}  443  15  0 

April  10,  7  Imperial  Gas  (124  issue),  10/.  paid,  at  4  premium...    98    0  0 

April  10,  8  Renter's  TeL  at  11^,  and  stamp  fee   90  10  0 

April  17,  13  Imperial  Gas  (12^  issue),  10/.  paid,  at  4  premium  182    0  0 

April  17,  Stamp  and  fee  12  6 

April  17,  Stamp  and  fee,  7  Imperial  Gas,  April  10 0  12  6 

April  17,  Stamp  and  fee,  25  Western  Gas,  April  10 2    7  6 

April  22,  5  Imperial  Gas,  at  14  70    0  0 

April  22,  Stamp  and  fee  ; 0  10  0 

Noy.  14,  200^  Argentine  1868,  at  96 192    0  0 

Noy.  14,  200i  Austrian  Silyer,  at  65J    131    0  0 

Noy.  14,  $2500  5.20  1867,  at  93^  625  18  9 

£2175  16  8 

Feb.  3,  By  cheque 600  0  0 

April  10,  Ditto 600  0  0 

April  11,  Ditto 100  0  0 

April  18,  Ditto 186  2  6 

April  23,  Ditto 600  0  0 

1886    2    6 
Balance 289  13    9 

£2175  16    3 

accompanied  by  the  following  letter : — 

2,  Pemberton-terraoe,  St.  John*8  Park,  Noy.  15,  1872. 

My  dear  Sir, — I  inclose  a  statement  of  account,  with  a  cheque  for  the  balance, 
which  I  hope  you  will  find  correct  When  I  know  the  amount  of  the  Japanese  I  will 
immediately  forward  you  a  cheque  for  the  same.  With  my  best  thanks  for  all  your 
kindness, — I  am,  yours  faithfully,  M.  A.  SFOOmnt. 

T.  Ohristian,  Esq. 

and  also  by  a  cheque  for  289Z.  13«.  9(2.,  payable  to  the  prisoner  or 
order ;  and  the  prisoner  on  the  16th  of  November  acknowledged 
the  receipt  of  the  cheque  and  account,  and  obtained  pc^nnent  of 
the  former. 

On  the  27th  of  November,  1872,  the  prisoner  wrot^the  follow- 
ing letter  to  Mrs.  Spooner  : — 


T.  Christian, 
Stock  and  Share  Dealer. 

Bankers: 
Bank  of  England. 


11,  Royal  Exchange, 
lK)ndon,  E.O. 

Not.  27, 1872. 


Dear  Madam,— I  inclose  a  contract  note  for  8001  Japanese  Bonds  at  112 — 886/. 
This  800/L  was  offered  to  me  in  one  lot,  and  I  thought  myself  fortunate  iii  securing 
them  for  you,  and  had  no  doubt  of  your  ratifying  what  I  have  done.  These  Japanese 
securitieR  are  really  a  first-rate  inyestment,  and  will  pay  8  per  cent    I  have  got 
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them  at  the  lowest  price  of  the  day,  and,  indeed,  my  apparent  dilatorinees  in  the 
matter  has  been  caused  solely  by  my  anxiety  to  get  them  cheaper  if  I  could.— Toars 
truly,  T.  Okristuit. 

"Mtb.  Spooner,  &c 

and  inclosed  in  it  the  following  contract  note : — 

London,  Noy.  27,  1872. 
Sold  to  Mrs.  M.  A.  Spooner, 

300i:  Japanese  at  112.  -£886:  0:  0 


Stock  and  Share  Dealer, 

11,  Royal  Exchange,  £.0. 
Bankers:  Bank  of  England. 


Rect. 

Y.Ohristi 

Stamp. 


an 


The  prisoner  had  on  the  same  day  bought  in  his  own  name 
from  Mr.  Wrenn  three  Japanese  bonds  at  112Z. 

It  was  not  true  that  the  8002.  was  offered  to  the  prisoner  in 
one  lot,  but  the  prisoner  asked  Mr.  Wrenn  for  three  bonds. 

On  the  same  day  Mrs.  Spooner  sent  to  the  prisoner  the  follow- 
ing letter : — 

2,  Pemberton-terraoe,  St  John*s  Park,  Not.  27,  1872. 
My  dear  Sir, — I  have  just  received  your  note  and  contract  note  for  8  Japan 
shares,  and  inclose  a  cheque  for  33SL  in  payment.  I  am  much  obliged  to  yon,  and 
perfectly  satisfied  that  you  have  purchased  the  three  shares  for  me.  My  son 
Frank  will  be  the  bearer  of  this,  and  I  shall  feel  obliged  if  yon  will  kindly  give  him 
any  information  yon  can  about  the  Nicholas  Railway  and  the  **  Share  Livestment 
Trust." — ^Again  thanking  you :  in  haste,  beUeye  me,  yours  faithfully. 

M.  A.  Spooivir. 

and  also  a  cheque  for  386Z.,  payable  to  the  prisoner  or  order,  and 
the  prisoner  received  and  indorsed  the  cheque,  and  received  the 
proceeds  thereof. 

On  the  29th  of  November,  1872,  the  prisoner  wrote  the  following 
letter  to  Mrs.  Spooner : — 


T.  Christian. 
Stock  and  Share  Dealer. 

Bankers : 
Bank  of  England. 


11,  Royal  Exchange, 
London,  E.O. 

Not.  29,  1872. 


Rw. 

V. 

Chbutiah. 

1878. 

AffmU — 

Frauduknt 

Ckmvenionqf 


Dear  Madam, — I  haye  to  acknowledge  the  receipt  of  your  cheque  for  886A  value 
for  three  Japanese  Bonds,  which  I  shall  have  the  pleasure  to  forward  yon  imme> 
diately  on  thdr  being  delirered.  I  now  inclose  two  lOOiL  Argentine  Bonds  of  the  Six 
per  Cent.  Loan  of  1868,  Nos.  B  12,809  and  1572,  and  two  bonds  for  1000  florins  each 
of  the  Austrian  Currency  Loan,  Nos.  495,402  and  495,408.  With  reference  to  the 
latter  portion  of  your  note,  I  will  at  once  say  I  do  not  recommend  either  the  Nicolas 
Railway  or  the  Share  Investment  Trust.  But  turning  the  matter  over,  I  consider, 
for  safety  and  profit,  a  sum  laid  out  on  Great  Western  or  North  London  Railway 
shares  will  do  good.  For  that  purpose,  however,  we  must  watch  the  market,  and 
take  advantage  of  a  day  or  week  when  prices  have  declined.  But  of  course  I  shall 
do  nothing  till  I  have  your  sanction  for  proceeding. — ^Youtb  truly, 

Mrs.  Spooner,  Ac.  T.  CHBrniiAH. 

Mrs.  Spooner  never  received  either  the  2500  (Jnited  States 
Bonds  or  the  Japanese,  though  she  repeatedly  applied  to  the 
prisoner  for  them,  and  the  prisoner  on  one  occasion  told  her  that 
the  broker  or  jobber  was  in  his  debt^  and  that  the  broker  or  jobber 
knew  that  when  he  delivered  the  bonds  the  prisoner  would  deduct 
from  the  price  the  amount  of  such  debt. 

On  the  8th  of  August^  1873^  the  prisoner  offered  Mrs.  Spooner 
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a  oompositioB^  and  informed  her  lie  was  filing  a  petition  for 
Q^'         Hqmdation. 

^MTAK.         Ultimately  the  United  States  Bonds  and  the  Jaip^jkdae  Bonds 
1878.       having  been  carried  over  from  time  to  time^  by  order  of  the 

prisoner,  without  the  knowledge  of  Mrs.  Spooner,  were  sold  by 

^^    the  orders  of  the  prisoner.  ..... 

Ouw&rwm  of      The  prisoner  never  paid  the  person  from  whom  he  bought  the 

Mon^.      United  States  and  Japanese  Bonds  for  the  same,  and  the  cheques 

for  289Z.  ISs,  9d.  and  336Z.  were  paid  into  the  prisooier^s  account, 

and  the  proceeds  of  such  cheques  applied  by  the  prisoner  to  his 

own  purposes. 

At  the  close  of  the  case  for  the  prosecution,  it  was  submitted, 
on  behalf  of  the  prisoner,  that  Mrs.  Spooner's  letter  of  the  ^7th 
of  November,  1872,  did  not  constitute  a  sufficient  direction  in 
writing  to  apply,  pay,  or  deliver  the  cheque  or  its  proceeds  for 
any  purpose,  or  to  any  person  specified  in  such  direction^  within 
the  meaning  of  the  statute. 

I  left  the  case  to  the  jury,  but  reserved  the  aforesaid  question 
for  the  opinion  of  the  Court  of  Criminal  Appeal. 
'  The  jury  found  the  prisoner  guilty,  and  I  admitted  him  to  bail. 
'die  question  for  the  opinion  of  the  Court  of  Criminal  Appeal 
is,  whether  Mrs.  Spooner's  letter  of  the  27th  of  November,  1872, 
coupled  with  the  prisoneh's  letter  of  that  date,  and  the  contract 
note  for  the  Japanese  Bonds,  was  under  all  the  circumstances  of 
the  case  a  sufficient  direction  in  writing  within  the  statute. 

(Signed)  George  E.  Hontuan. 

Metcalfe,  Q.C.  {OolUns  with  him),  for  the  prisoner. — There  was 
no  specific  direction  in  writing  to  apply  the  cheque  for  8362.  to 
any  particular  purpose,  as  required  by  the  Statute  24  &  25  Vict. 
c.  96,  s.  75.  The  prisoner  is  described  as  a  dealer  in  stock  and 
shares,  and  it  is  found  that  he  bought  the  Japanese  bonds  in  his 
own  name  and  contracted  to  sell  them  to  the  prosecutrix  in  his 
own  name.  [Hokthan,  J. — At  the  trial  it  was  admitted  that  the 
prisoner  acted  as  an  agent  for  the  prosecutrix,  and  it  was  never 
pretended  that  he  sold  to  her  on  his  own  account.]  The  previous 
dealings  between  the  prisoner  and  the  prosecutrix  also  show  that 
the  prisoner  was  not  acting  as  her  agent,  but  on  his  own  account. 
The  bonds  were  sold  to  mm,  and  he  recommended  them  to  her, 
and  she  sent  her  cheque  to  pay  himself  and  not  to  invest  the 
proceeds  for  her.  The  fair  construction  of  the  letter  of  the  27th 
of  November  is,  that  it  was  not  a  direction  speeifi^eally  to  apply 
the  dfteque  to  the  payment  for  the  bonds,  but  to  s^ply  it  to  repay 
himself  for  money  previously  paid  on  her  account,  or  agi^nst  a 
liability  he  had  incurred  on  her  account.  The  oaae  ot  S^ex  t. 
Qolde  (2  Moo.  &  Bob.  425)  was  cited.  [Pollock:,  B.-^r-That  was 
an  indictment  for  misapplying  the  security  itself.  Lush,  J.-<^Ajid 
tibe  word3  of  the  7  &  8  Geo.  4,  c.  29,  were  held  not  large  enough 
to  include  the  conversion  of  a  security,  bat  th^  pre^nt  statute 
cures  that  difficully.] 
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Mead,  for  the  proseontdon^  was  not  called  npon  to  argne.  Rb^k 

Kblly^  C.B. — ^The  statute  upon  which  the  prisoner  is  indicted    ^    ''• 

makes  it  a  misdemeanor  for  any  banker  or  other  agent  entrusted        

with  money^  or  any  security  for  the  payment  of  money,  who  having        187«. 
received  any  direction  in  writing  to  apply  such  money  or  security,      j^Z7_ 
or  the  proceeds  of  such  security,  for  any  purpose,  shall,  contrary    Fn^UaA 
to  the  terms  of  such  direction,  convert  to  his  own  use  or  benefit  QmnenMn  t / 
such  money,  security,  or  the  proceeds  thereof.     And  the  question      -A'ow^- 
is,  whether  the  direction  to  the  prisoner  contained  in  the  letter  of 
the  prosecutrix  of  the  27th  of  November  is  a  direction  within  the 
meaning  of  the  statute,  and  what  is  its  real  meaning.     There  is 
no  precise  statement  in  the  letter  as  to  what  purpose  the  cheque 
was  to  be  applied.    Now  it  appears  that  the  prisoner  had  been  in 
the  habit  of  purchasing  securities  for  the  prosecutrix  and  of 
receiving  cheques  in  payment  from  her.     It  is  not  very  material 
whether  he  purchased  tibem  in  his  own  name  or  not.     He  says  in 
his  letter  of  the  27th  of  November  what  turned  out  to  be  untrue, 
that  this  800Z.  of  Japanese  bonds  was  offered  to  him  in  one  lot,  and 
that  he  thought  himself  fortunate  in  securing  them  for  the  pro* 
secutrix.     That  letter  is  some  evidence  that  the  prisoner  acted 
fraudulently.      The  words  of  that  letter  are  open  words  and  it 
inclosed  a  contract  with  the  prosecutrix  in  his  own  name.    That 
contract  note  and  the  letter  in  which  it  was  contaiaed  are  no 
doubt  ambiguous,  and  it  might  be  contended  that  the  import  was 
that  he  had  actuaJly  purchased  the  bonds  in  his  own  name,  and 
that  he  had  received  them,  and  that  nothing  remained  to  be  done 
but  to  deliver  them  over  and  for  her  to  send  her  cheque  on 
account  of  them.     If  that  were  so,  the  construction  of  the  pro- 
secutrix's  letter  of  the  27th  of  November  would  be,  ''Whereas, 
you  have  purchased  bonds  and  are  about  to  deliver  them  to  me, 
now  to  enable  you  to  do  so  I  send  you  a  cheque.'^     If  that  were 
the  construction,  then  there  would  be  nothing  in  this  case  in  con- 
travention of  the  statute.     But  it  may  also  be  contended  that  the 
construction  of  the  letter  is  that  he  had  purchased  the  bonds  for 
her  in  his  own  name  for  836Z.,  but  that  they  had  not  been  delivered, 
and  that  in  order  to  get  them  delivered  he  would  have  to  pay  that 
amount;  and,  if  so,  the  prosecutrix's  letter  in  reply  would  mean  this, 
''  Whereas  you  have  purchased  the  bonds  in  your  own  name  and 
have  not  paid  for  them ;  and  whereas  you  have  purchased  them 
for  me,  I  send  you  a  cheque  which  vou  will  please  to  pay  over  to 
the  person  who  has  sold  them,  that  he  may  deliver  them.''    That 
construction  of  the  letter  would  amount  to  a  direction  within  the 
meanixig  of  the  statute.    As  either  meaning  may  be  attached  to 
the  letter,  it  may  be  read  as  containing  a  direction  in  the  alter- 
native, ''  Whereas  you  have  purchased  by  my  instructions  these 
bonds,  and  you  do  not  tell  me  whether  you  have  paid  for  them  or 
not,  I  enclose  you  a  cheque  to  repay  yourself,  if  you  have  paid  for 
them;  but  if  you  have  not,  and  have  still  to  pay  for  them,  be  good 
enough  to  apply  the  cheque  in  payment  thereof    Beading  the 
letter  of  the  prosecutrix  so,  it  operates  as  a  direotiiodE^  to  the 
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Rm.        prisoner^  who  knew  the  facts^  to  apply  the  cheqae  to  the  payment 
GHRwrii.       ^^  *^®  seller  of  the  bonds^  in  order  to  obtain  possession  of  them 

*    for  her.     I  therefore  think  the  conviction  shoold  be  aflSrmed. 

1878.  BiACKBUBN^  J. — I  also   think  that  the  conviction  should  be 

.     7        affirmed.     At  first  I   supposed  it  was  disputed  on    the  facts 

Pr^udulau    whether  the  prisoner  acted  as  an  agent  for  the  prosecutrix^  but  it 

Qmveruano/  is   admitted  that  he  did  in  some  way   so   act.       The  prisoner 

^f^^'  then^  being  her  agent^  acts  for  the  prosecutrix  as  her  agent  to 
buy  stocks  and  shares  for  her  and  buys  various  securities  by  her 
directions.  It  may  well  be  that  he  was  acting  as  her  agent  in  so 
buying^  although  without  establishing  privity  between  her  and 
the  sellers  of  the  stocks  and  shares^  MoUett  v.  Robinson  (41  L.  J. 
C.  P.  65) ;  for  in  cases  in  which  he  made  himself  liable  to  the  per- 
sons from  whom  he  bought  he  would  have  the  right  to  call  on  her 
to  pay  him.  Now  his  letter  of  the  27th  of  November,  incloses  a 
contract  for  300Z.  Japanese,  and  expresses  it  as  '^  Sold  to  Mrs. 
Spooner  by  himself;^'  and  it  is  probable,  therefore,  that  he  had 
mEide  himself  personally  liable  to  the  seller.  But  that  does  not 
show  that  he  was  not  acting  as  her  agent.  In  many  cases  a 
broker  makes  himself  personally  liable  to  both  sides  and  yet  is 
still  an  agent.  In  this  case  the  defendant  notified  to  the  prosecu- 
trix that  he  had  bought  the  bonds  and  secured  them  for  her,  and 
he  had  no  doubt  she  would  ratify  what  he  had  done,  and  inclosed 
the  sold  note  for  336Z.,  and  upon  that  the  prosecutrix  wrote  the 
letter  in  reply.  The  question  is,  what  is  the  meaning  of  her 
letter  ?  I  have  no  doubt  that  it  means,  ^'  Inasmuch  as  the  sum  of 
336Z.,  is  to  be  paid  before  I  can  get  the  bonds,  here  is  my  cheque, 
get  the  proceeds  and  with  them  take  up  the  bonds  in  the  most 
convenient  way.''  K  he  had  honestly  paid  the  cheque  into  his 
bankers,  all  would  have  been  right  and  proper,  and  although 
some  unfortunate  occurrence  might  have  prevented  his  applying 
it  as  directed,  it  would  not  have  been  in  violation  of  good  faith. 
The  prosecutrix's  letter  amounts  to  a  direction  to  apply  the  pro- 
ceeds of  the  cheque  for  a  particular  object,  viz.,  the  taking  up  of 
the  Japanese  bonds,  so  as  to  leave  the  prosecutrix  free  from  all 
claim.  Was  that  a  direction  within  the  statute  ?  I  think  it  was, 
for  the  defendant,  an  agent  of  some  sort  as  a  broker,  bought  the 
bonds  and  wrote  that  he  had  secured  them  for  the  prosecu- 
trix, and  she  sent  her  cheque  with  a  written  direction  to  take 
them  up  with  the  proceeds  of  the  cheque.  The  question  was  left 
to  the  jury,  whether  the  prisoner  applied  the  proceeds  of  the  cheque 
in  violation  of  good  faith  and  contrary  to  the  purpose  for  which  he 
received  it  and  they  found  that  he  did.  The  conviction  must 
therefore  be  affirmed. 

Lush,  J. — ^The  only  question  reserved  for  this  court  is,  whether 
Mrs.  Spooner's  letter  of  the  27th  Nov.,  coupled  with  the  pri- 
soner's letter  of  that  date  and  the  contract  note  for  the  Japanese 
bonds,  was  a  sufficient  direction  within  the  meaning  of  the  statute. 
The  question  of  mala  fides  is  not  open,  and  it  must  be  taken  as  a 
fact  by  us  that  the  conversion  of  the  proceeds  of  the  cheque  was 
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such  as  to  make  the  defendant  criminally  liable^  if  it  was  contrary 
to  a  BofBcient  direction  within  the  meaning  of  the  statute.     It 
seems  to  me  that  the  question  is  free  from  much  doubt.      The 
prisoner's  letter  is  in  substance^  ^'  1  have  bought  for  you  three        1878. 
Japanese  bonds  and  inclose  the  contract  note  for  336Z.''      Her      ^I^^JL 
letter  in  reply  clearly  means,  "  If  you  have  not  paid  for  them,    Fraudulent 
apply  the  proceeds  of  the  cheque  in  payment  of  them  \  if  you  have,   ConvertUm  oj 
apply  them  in  repaying  yourself.'^     This  was  a  quite  sufficient       ^<'^' 
direction  within  the  statute. 

Pollock,  B. — I  am  of  the  same  opinion. 

HoNTMAN,  J. — No  point  was  raised  at  the  trial  as  to  the  agency. 
The  defendant  was  a  gratuitous  agent,  buying  shares,  &c.,  lor  the 
prosecutrix  in  his  own  name.  The  question  depends  on  the  mean- 
ing of  the  word  '^  payment,''  in  the  prosecutrix's  letter  of  the  27th 
Nov.  It  means  that  if  the  defendant  had  paid  for  the  bonds  he 
was  to  put  the  proceeds  of  the  cheque  into  his  own  pocket ;  and 
if  he  had  not  paid  for  them,  he  was  to  pay  for  them  with  the  pro- 
ceeds of  the  cheque,  and  deliver  the  bonds  to  her.  The  letter 
comes  to  that  and  is  therefore  a  written  direction  within  the 
statute. 

Comdction  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  15,  1873. 

(Before  Kellt,  C.B.,  Blackbuen  and   Lush,  JJ.,  Pollock,  B., 

and  HoNTMAN,  J.) 

Reg.  v.  Twibt.  faj 

Larceny — Indictmmif — Cor  pun  delicti. 

Prosecutor  bought  ahorse,  and  was  entitled  to  the  return  oflOs. 
chap  money  out  of  the  purchase  money.  Prosecutor  afterwards,  on 
the  same  day,  met  the  seller,  the  prisoner,  and  others  together  in 
company  and  asked  the  seller  for  the  10s.,  but  he  said  he  had 
no  change,  and  offered  a  sovereign  to  the  prosecutor ,  who  could  not 
change  it.  The  p^'osecutor  a^hed  whether  anyone  present  could 
give  cha/nge.     The  prisoner  said  he  could,  but  would  not  give 
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U  to  the  eeUer  of  the  horse,  bu^t  would  give  it  to  the  prosecutor , 
Twnr.  ^^^  jprodMced  two  half-sovereigns.     The  prosecutor  then  offered  a 

sovereign  of  his  own  with  one  ha/nd  to  the  prisoner,  cmd  held  out 

^^*  the  other  hcmd  for  ths  change.   The  prisoner  took  the  sovereign  and 

Larcetw,         P^^  ^^^  half-sovereign  only  into  the  prosecutor^ s  hand,  and  slipped 

the  other  into  the  hamd  of  the  sell&r,  who  refused  to  give  it  to  the 

prosecutor  a/nd  ran  off  wUh  it. 

Held,  that  the  indictment  rightly  charged  the  prisoner  with  stealing 

a  sovereign. 

CASE  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  Worcestershire  Quarter  Sessions. 

Samuel  Twist  was  tried  before  me  at  the  last  sessions  on  an 
indictment  charging  him  with  stealing  one  sovereign^  and 
money  to  the  amount  of  one  pound  from  the  prosecutor^  Bichard 
Pearson. 

The  facts  proved  were  as  follows :  The  prosecutor  purchased  a 
horse  at  Winchcomb  Fair^  on  the  28th  July  last^  from  a  person 
whose  name  did  not  appear^  for  28!.^  out  of  which  he  was  to  re- 
ceive^ but  did  not  at  the  time  receive^  ten  shillings  by  way  of  chap 
money.     The  prisoner  was  not  present  at  the  sale. 

Afterwards^  on  the  same  day^  the  prosecutor  was  taking  the 
horse  to  Evesham^  when  a  party  with  horses^  among  whom  were 
the  prisoner  and  the  person  who  sold  the  horse>  ovei^ok  him,  and 
on  arriving  at  Evesham  he  was  surrounded  and  pushed  about  by 
the  same  party,  who  tried  to  persuade  him  to  resell  the  horse, 
which  turned  out  to  be  broken-winded,  for  lOZ.  This  the  prose- 
cutor refused  to  do,  saying  he  would  abide  by  the  loss,  and  he 
then  asked  the  person  who  had  sold  him  the  horse  for  the  ten 
shillings  chap  money;  and  that  person  then  said  he  had  no 
change  by  him,  and  o£fered  the  prosecutor  a  sovereign,  but  the 
prosecutor  could  not  give  change,  as  he  had  nothing  but  sove- 
reijgns  with  him. 

The  prosecutor  then  asked  whether  anyone  present  could  give 
the  change.  The  prisoner  said  he  could,  but  that  he  would  not 
give  it  to  the  person  who  had  sold  the  horse,  but  would  give  it 
to  the  prosecutor,  and  he  held  out  two  half-sovereigns  towards 
the  prosecutor  in  the  palm  of  his  hand.  The  prosecutor  there- 
upon took  a  sovereign  out  of  his  pocket,  and  o£fered  it  to  the 
prisoner  with  one  hand,  and  at  the  same  time  held  out  his  other 
hand  for  the  change.  The  prisoner  took  the  sovereign  so  offered 
to  him  by  the  prosecutor,  and  put  one  of  his  half-sovereigns  only 
into  the  prosecutor^s  hand  held  out  to  receive  the  change,  and 
slipped  the  other  half-sovereign  into  the  hand  of  the  person  who 
had  sold  the  horse,  and  that  person  thereupon  stepped  back,  and, 
though  asked,  refused  to  give  it  to  the  prosecutor. 

The  prosecutor  immediately  fetched  a  policeman,  who  took  the 
prisoner  into  custody,  but  the  person  who  had  sold  the  horse  had 
disappeared,  and  has  not  since  been  heard  of.  The  prisoner  on 
being  charged  by  the  policeman  stated,  contrary  to  the  fact,  that 
he  had  given  both  the  half*B0V6reignB  to  the  prosecutor.     The 
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prosecutor  would  not  have  giyen  his  soyereign  to  the  prisoner^  Hbq. 
unless  he  had  expected  to  receive  both  the  half-sovereigns  shown  m^^ 
to  him  by  the  prisoner  in  exchange.  .'  * 

Upon  these  facts  I  directed  the  jury  that  if  they  were  of  opinion        187S. 
that  the  prisoner  at  the  time  when  he  took  the  sovereign  offered      -T — 
to  him  for  change  intended  to  defraud  the  prosecutor  of  the  whole         '^^^' 
or  any  part  thereof,  and  in  pursuance  of  Buch  intention  fraudulently 
withheld  from  the  prosecutor  one  of  i^e  half-sovereigns  in  the 
manner  stated  in  the  evidence^  they  might  properly  find  him 
guilty,  but  if  otherwise,  they  ought  to  acquit. 

The  jury  returned  a  verdict  or  guilty,  and  the  prisoner  was  sen- 
tenced to  four  months  imprisonment  with  hard  labour. 

In  the  course  of  the  trial  it  was  objected  by  the  counsel  for  the 
prisoner  that  on  the  above  facts,  even  assuming  them  to  be 
proved,  the  prisoner  could  not  be  legally  convicted  of  the  offence 
charged  in  me  indictment.  I  overruled  the  objection,  but  re- 
served the  point,  and  in  the  meantime  respited  execution  of  the 
judgment,  and  admitted  the  prisoner  to  bail. 

The  question  on  which  I  respectfully  desire  the  opinion  of  tiiie 
Court  is :  Whether  under  the  circumstances  above  stated  the  pri- 
soner was  properly  convicted  of  larceny  ? 

(ctigned)  B.  Paul  Amphlett, 

Chairman  of  the  above  Court  of  Quarter  Sessions. 

No  coimsel  appeared  for  the  prisoner* 

Jdf  for  the  prosecution. 

E^XLLT,  C.B. — ^In  this  case  the  prosecutor  never  parted  with  the 
possession  of  the  sovereign,  and  never  intended  to  part  with  it, 
unless  the  two  half-sovereigns  were  given  to  him  in  exchange. 
The  conviction  must  be  affirmed. 

Conviction  affirmed. 
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OOUET  OP  CRIMINAL  APPEAL. 

Saturday,  Nov.  22,  1878. 

(Before  Kelly,  C.B.,  Bl^ckbusn,  Lush,  and  Oboys,  JJ.,  and 

Pollock,  B. 

Bsa.  V.  ADSN(a). 

Larceny — Bailee, 

The  prisoner  was  frequently  employed  by  ths  proseetUor  to  fetch 
coals  from  0.  Before  each  journey  the  prosecutor  made  up  to 
the  prisoner  24Z.,  out  of  which  he  was  to  pay  for  the  coals,  keep 
23s,  for  himself,  and  if  the  price  of  the  coal,  with  ths  2Ss,,  did 
not  amount  to  241.,  to  keep  the  balance  in  hand  to  the  credit  of 
the  next  jou/mey.  It  was  the  prisoner's  duty  to  pay  for  the  coal, 
as  he  obtained  it,  with  the  money  received  from  the  prosecutor ; 
and  the  prosecutor  did  not  know  but  that  he  did  so ;  but  pro^ 
vided  he  was  supplied  with  the  coal,  and  not  requd^red  to  pay 
more  than  the  proper  price  for  it,  it  was  vm/material  to  the  pro- 
secutor in  what  mcmner  tlie  prisoner  paid  for  it.  On  the  2Qth 
March  the  prisoner  had  a  balance  of  SI,  in  hand  cmd  the  pro- 
secutor  gave  hhn  211,  to  make  up  241.  for  the  next  journey.  The 
prisoner  did  not  then  bwy  any  coal,  but  fraudulently  appropriated 
the  money  : 

Held,  that  a  conviction  of  the  prisoner  for  larceny  of  the  211,  as  a 
bailee  was  right, 

CASE  stated  for  the  opinion  of  the  Court  by  the  Chairman  of 
the  Wolverhampton  Quarter  Sessions. 

At  the  quarter  sessions  of  the  peace  held  at  Wolverhampton, 
on  the  22nd  of  May,  1873,  Thomas  Ad^i  was  tried  for  larceny. 

The  first  count  of  the  indictment  charged  that  the  prisoner, 
being  a  servant  to  William  Bellis,  feloniously  stole  21Z.,  the 
property  of  his  master;  the  second  count  charged  him  with 
simple  larceny. 

The  prosecutor  was  a  coal  merchant,  and  was  possessed  of  a 
boat.  The  prisoner  was  possessed  of  a  horse,  and  had  for  several 
years  been  employed  by  the  prosecutor  to  fetch  coal  three  or 
four  times  each  week,  in  the  prosecutor's  boat,  drawn  along  a 
canal  by  the  prisoner's  horse,  from  the  Cannock  Chase  Colliery 
to  Wolverhampton.  There  was  no  agreement  between  them  as 
to  the  period  of  employment,  and  either  might  have  terminated 

(a)  Reported  bj  John  Thompson,  Esq.,  Barrister-At-Law. 
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it  at  the  end  of  any  journey.     Occasionally^  but  rarely,  the        Rbg. 
prisoner,  when  not  so  employed  by  the  prosecutor,  drew  boats  •- 

under  similar  circumstances  for  other  persons.      Before  each        .' 

journey  the  prosecutor  gave  or  made  up  to  the  prisoner  the  sum  1878. 
of  34i.,  out  of  which  he  was  to  pay  for  the  boat  load  of  coal,  and  ' — , 
to  keep  23«.  for  himself  as  payment  for  his  services  and  the  use  ^Se,  ^ 
of  his  horse.  K  the  quantity  of  coal  with  the  23^.  did  not 
amount  to  24Z.,  the  balance  was  kept  in  hand  by  the  prisoner,  and 
a  sum  less  than  24Z.  by  the  amount  of  that  balance  was  given  to 
him  for  the  next  journey.  The  colliery  company  knew  that  the 
prisoner  did  not  buy  the  coal  on  his  own  account,  but  they  some- 
times let  him  have  a  boat  load  without  paying  for  it  at  the  time, 
or  upon  his  paying  only  a  portion  of  the  price;  and  on  such 
occasions  they  regarded  the  prisoner  as  their  sole  debtor.  It  was 
the  prisoner's  duty  to  pay  for  each  load  of  coal  as  he  obtained 
it,  with  the  money  he  received  from  the  prosecutor,  and  the 
prosecutor  did  not  know  but  that  he  did  so  \  and  provided  he  was 
supplied  with  the  proper  quantity  of  coal,  and  not  required  to 
pay  more  than  the  proper  price  for  it,  it  was  quite  immaterial  to 
the  prosecutor  in  what  manner  the  prisoner  paid  for  it. 

On  the  20th  of  March,  1878,  the  prisoner  had,  or  ought  to 
have  had,  in  hand  a  balance  of  3Z.  in  respect  of  the  previous 
journey,  and  on  that  day  he  received  in  the  usual  manner  21Z.  in 
gold  from  the  prosecutor,  to  make  up  24Z.  for  the  next  journey. 
The  prisoner  did  not  buy  any  coal  or  bring  any  to  the  prosecutor 
for  this  money,  but  fraudulently  appropriated  the  21Z.,  and 
falsely  pretended  that  he  had  been  robbed  of  it  on  the  canal 
bank  as  he  was  going  to  fetch  the  coal.  It  appeared,  however, 
that  after  receiving  the  21Z.,  the  prisoner  paid  to  the  Colliery 
Company  the  sum  of  12Z.  9^.  9c2.,  being  a  balance  due  to  them 
upon  a  previous  load  of  coal,  for  which  he  had  previously  received 
the  money  from  the  prosecutor. 

Upon  these  facts,  it  was  contended  by  the  prisoner's  counsel, 
that  the  prisoner  could  not  be  convicted  on  the  first  count, 
because  he  was  not  a  servant  of  the  prosecutor ;  nor  upon  the 
second  count,  because  he  was  not  the  bailee  of  any  money  that 
was  specifically  to  be  held  for  or  returned  to  the  prosecutor.  The 
case  of  Bsg.  v.  Davis  (10  Cox  C.  C.  239),  was  relied  upon  for 
the  prosecution ;  and  the  case  of  Bsg,  v.  Hassall  (30  L.  J.  1 75, 
M.  0. ;  8  Cox.  C.  C.  491),  for  the  defence. 

The  jury  found  the  prisoner  guilty  of  fraudulently  appro- 
priating the  money,  whereupon  I  respited  the  sentence,  and  at 
the  request  of  the  prisoner's  counsel,  pray  the  judgment  of  the 
Court  for  Crown  Cases  Reserved  whether,  upon  the  facts  above 
stated,  the  prisoner  can  be  lawfully  convicted  upon  either  count 
of  the  indictment. 

(Signed)  John  J.  Powell. 

No  counsel  appeared  on  either  side. 

Kellt,  C.B. — In  this  case,  a  sum  of  money  was  placed  in  the 

L  l 
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Rbo.        hands  of  a  boatman  for  the  purpofie  of  pnrchasing  coals  for  the 
^'  prosecutor  from  a  colliery  company^  which  coals  the  prisoner  was 

^'       to  pay  for  with  the  money  so  placed  in  his  hands  by  the  prose- 

1878.       cntor.     The  prisoner  did  not  buy  any  coab^  but  paid  away  part 

— '       of  the   money  in  satisfaction  of  a  debt  owing  by  him  to  the 

jBo^       Colliery  Company,  and  failed  to  procure  the  coals.     This  was  a 

clear  case  of  larceny  of  money  entrusted  to  the  prisoner  as  a 

bailee,  within  24  &  25  Vict.  c.  96,  s.  3. 

Oowvictian  affirmed. 


COURT  OF  CRIMINAL  APPEAL. 

Satv/rday,  Nov.  22,  1873. 

(Before  Kbllt,  C.B.,  Biackbubn,  Lush,  and  Gboyb^  JJ.,  and 

Pollock,  B.) 

Rsa.  V,  Daynes  and  WAB2nEB.(a) 


La/rceny^'Badlee-'^ffence  purmhahle  «tMmrkzri{y— 13  Qeo.  2,  c.  8 

—24  ^  25  Fief,  c,  96,  s.  3. 

The  prosecutors  {boot  cmd  shoe  Tn^ariufaci/wreTs)  gave  out  to  their 
workmen  leather  and  materials  to  be  worked  up,  which  were 
entered  in  the  men's  books  and  charged  io  their  debit.  The  men 
might  either  take  them  to  their  own  homes  to  work  up,  or  work 
them  up  upon  the  prosecutor^ s  premises ;  but  in  the  latter  case 
they  paid  for  the  seats  provided  for  them.  When  the  work  was 
done,  they  received  a  receipt  for  the  delivery  of  the  leather  and 
materials,  and  payment  for  the  work.  If  the  leather  cmd  materials 
were  not  redelivered,  they  were  required  to  be  paid  for.  The  pri- 
soner Daynes  was  in  the  prosecutor's  employ,  and  received  ma- 
terials for  twelve  pairs  of  boots  ;  he  did  some  work  upon  them, 
but  instead  of  retuminy,  them,  sold  them  to  the  prisoner  Warner. 
These  materials  were  entered  in  the  prosecutor^ s  books  to  Daynes' 
debit,  but  omitted  by  mistake  to  be  entered  in  Daynes'  book. 

Held,  that  Daynes  could  not  be  convicted  of  larceny  as  a  bailee, 

(a)  itaportod  by  Jobk  Thomfion,  £«q^  Bfuriwter-at-Laifr. 
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under  24  ^  25  Vict.  c.  96^  8,  3,  as  the  offence  of  which  he  had  Rbq. 

heen  guilty  was  punishable  swmflnarily  under  13  (?eo.  2,  c.  8.  j.  ''^ 

Qzi^i^^^  whether  the  transaction,  OAi  between  the  'prosecutor  a/nd  his        ' 

men,  did  not  OAnownt  to  a  sale  of  the  leather  and  materials  ?  1878. 

CASE  reserved  for  the  opinion  of  this  Court  by  the  Recorder     Bai^—^ 
of  Ipswich :  Evidence. 

Richard  Daynes  and  Samuel  Warner  were  tried  before  me^  at 
the  quarter  sessions  holden  for  the  borough  of  Ipswich^  on  the 
3rd  July^  1873^  upon  an  indictment  which  charged  the  former,  as 
a  bailee,  with  stealing,  and  the  latter  with  receiving,  a  quantity  of 
boots  and  leather. 

Messrs.  Clarke  and  Co.,  the  alleged  owners  of  the  property, 
and  the  prosecutors,  were  boot  and  shoe  manufacturers.  They 
employed  a  large  number  of  workmen,  amongst  others  the  pri- 
soner Daynes. 

The  mode  of  employment  was  as  follows :— The  foreman  of  the 
department  gave  out  to  each  of  the  men  a  quantity  of  leather 
and  other  materials,  which  were  respectively  entered  m  the  man's 
book  and  charged  at  a  fixed  price  to  his  debit.  The  workman 
then  did  his  proposed  work  upon  them,  and  afterwards  took  them 
back  to  the  foreman,  and  received  from  him  a  receipt  in  his  book 
for  the  delivery,  and  payment  for  the  work  so  done.  If  the 
materials  in  their  original  or  improved  state  were  not  so  re* 
delivered,  the  man  was  required  to  pay  for  the  materials.  A 
similar  entry  out  and  in  was  also  made  in  the  books  of  the 
firm. 

The  prisoner  Daynes  was  a  nailer.  He,  on  the  8th  of  February 
1873,  received  from  the  foreman  materials  for  twelve  pairs  of 
boots.  He  did  some  work  upon  them,  but  instead  of  returning 
them  to  the  foreman,  sold  them  to  Warner,  in  whose  possession 
they  were  found  under  circumstances  which  showed  his  com- 
plioiiy.  These  materials  for  the  twelve  pairs  of  boots  were  by 
mistfiuce  not  entered  in  Daynes'  book,  but  they  were  entered  in 
the  books  of  the  firm  to  Daynes'  debit,  as  in  otiier  cases. 

It  was  further  proved  that  Daynes,  when  he  so  received 
materials,  might  eitiier  take  them  to  his  own  home,  to  work  up, 
or  might  work  them  up  upon  the  premises  of  the  firm ;  but  if  he 
elected  the  latter  course^  he  was  required  to  pay  for  the  seat  pro- 
vided for  him  upon  the  premises ;  and  such  sum  was  stopped  out 
of  the  payments  for  the  work. 

He  was  not  paid  wages,  nor  was  he,  except  as  herein  mentiomed, 
in  the  employ  of  the  firm. 

Daynes,  in  February,  was  working  upon  the  premises  of  the 
firm,  and  worked  up  the  materials  in  question  at  a  seat  so  provided 
and  paid  for,  such  payments  for  the  seat  being  entered  in  his 
book  as  '^  stopped."  Shortly  after  the  8th  of  February  he  worked 
at  his  own  home,  which  he  did  vrithout  any  notice  to  the  firm 
being  given  or  required,  and  without  any  alteration  being  made 
in  his  book ;  and  it  was  proved  that  there  was  no  difference 
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made  between  the  men  who  worked  on  and  those  who  worked 
off  the  premises.     The  men  paid  for  their  books. 

The  counsel  for  the  prosecution  contended  that  the  prisoners 
were  liable  to  be  convicted  under  chap.  96,  sect.  3,  of  the  Criminal 
Law  Consolidation  Act  (24  &  25  Vict.)  which  is  in  these  words : 
— "  Whosoever  being  a  bailee  of  any  chattel,  money,  or  valuable 
security,  shall  fraudulently  take  or  convert  the  same  to  his  own 
use,  or  the  use  of  any  person  other  than  the  owner  thereof, 
although  he  shall  not  break  bulk  or  otherwise  determine  the 
bailment,  shall  be  guilty  of  larceny;  and  may  be  convicted  thereof 
upon  an  indictment  for  larceny,  but  this  section  shall  not  extend 
to  any  offence  punishable  on  summary  conviction.'' 

The  counsel  for  the  prisoners  contended  .that  the  conviction 
was  precluded  by  the  concluding  words  of  that  section ;  for  that 
under  13  Geo.  2,  c.  8,  Daynes  was  liable  to  be  dealt  with 
summarily  for  the  misappropriation  of  these  materials,  and  that 
if  there  was  no  stealing  to  warrant  an  indictment,  there  could  be 
no  such  receiving. 

The  part  of  the  section  is  as  follows  : — "  And  whereas  many 
frauds  and  abuses  have  of  late  been  otherwise   committed  by 

{)ersons  employed  in  cutting  out  and  manufacturing  of  skins, 
eather,  and  other  materials,  into  gloves,  breeches,  boots,  shoes, 
slippers,  &c.  Be  it  enacted,  that  if  any  person  or  persons,  hired  or 
employed,  or  to  be  hired  or  employed  in  cutting,  paring,  washing, 
dressing,  sewing,  making  up,  or  otherwise  manufacturing  of  gloves, 
breeches,  leather  skins,  boots,  shoes,  slippers,  wares,  or  other  goods 
or  materials  to  be  made  use  of  in  any  of  the  trades  or  employments, 
or  in  manner  last-mentioned,  or  in  any  branch  or  particular 
thereof,  shall  fraudulently  purloin,  embezzle,  secrete,  sell,  pawn, 
or  exchange,  all  or  any  part  of  the  gloves,  breeches,  leather, 
skins,  parings,  or  shreds  of  gloves  or  leather,  or  other  materials 
with  which  he,  she,  or  they,  shall  be  intrusted  to  work  up  or 
manufacture,  or  shall  purloin,  embezzle,  secrete,  sell,  pawn, 
or  exchange,  any  gloves,  breeches,  boots,  shoes,  slippers,  or 
wares,  when  made,  wrought  up  or  manufactured,  and  be  thereof 
lawfuUy  convicted,"  the  justices  are  to  award  a  suitable 
recompense,  and  with  power  of  imprisonment  in  case  of  non- 
payment. Sect.  5  applies  to  receivers  of  such  property.  The  6  &  7 
Vict.  c.  40,  repeals  part  of  this  Act,  but  not  the  provisions  afore- 
said— and  22  Greo.  2,  c.  27  (ss.  1  and  2)  provides  Airther  for  punish- 
ment upon  such  conviction. 

I  thought  the  objection  fatal,  but  the  matter  being  one  of 
frequent  occurrence,  I  consented  to  leave  the  facts  to  the  jury, 
and  to  take  the  opinion  of  this  Court.  The  jury  found  both 
prisoners  guilty. 

The  court  is  requested  to  say  whether  the  conviction  can  be 
sustained  or  not. 

(Signed)  Wiluam  Jambs  Mbtgalfb, 

Recorder. 
No  counsel  appeared  on  either  side. 
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EIellt^  C.B. — ^After  stating  the  leading  facts,  proceeded :  In 
this  case  it  might  have  been  contended  that  the  transaction  was 
really  a  sale  of  the  leather  to  the  prisoner  Daynes,  and  that  the 
property  in  it  passed  to  him;  but  that  question  does  not  now 
arise,  and  neecl  not  be  determined,  because  the  prisoner  was 
indicted  under  the  24  &  25  Yict.  c.  96,- s.  3,  which  section 
concludes  with  these  words,  ^'  but  this  section  shall  not  extend  to 
any  o£fence   punishable  upon  summary  conviction/'     Now  the 

S resent  case  is  completely  within  the  13  Geo.  2,  c.  8,  and  may  be 
ealt  with  summarily,  and,  consequently,  is  within  tiie  proviso  in 
sect.  3  of  24t  &  25  Vict.  c.  96.  tinder  these  circumstances  the 
conviction  must  be  quashed. 

Oonmction  quashed. 


liso. 

V. 

Datnbs. 
1878. 


BcUlee-:' 
Emdence, 


COURT  OF  CRIMINAL  APPEAL. 


Satwrday,  Nov.  22,  1878. 

(Before  Eblly,  C.B.,  Blackburn,  Lush,  and  Grove,  JJ.,  and 

Pollock,  B.) 

Reo.  v.  Coggins.  (a). 

La/rceny--^Recevving — Accessory  in  the  second  degree. 

An  indictment  cha/rged  8.  with  stealing  18s.  6d.,  and  G.  with 
receiving  the  same.  The  facts  were :  8.  was  a  barman  at  a 
refreshment  bar,  and  0.  went  up  to  the  bar,  called  for  refresh* 
ments  cmd  put  down  a  florin.  8.  served  (7.,  took  up  the  fl>orin, 
and  took  from  his  employer's  till  some  money,  and  gave  G.  as  his 
cha/nge  18s.  6d.,  which  0.  put  in  his  pocket  and  went  away  with 
it.  On  lea/ving  the  place  he  took  some  silver  from  his  pocket  and 
was  counting  it  when  he  was  arrested.  On  entering  the  bar  signs 
of  recognition  took  place  between  S»  and  G.,  a/nd  G.  was  present 
when  8*  took  the  money  from  the  till.  The  jury  convicted  8^  of 
stealing  and  G.  of  receiving* 

Held,  that  this  was  evidence  which  the  jt(dge  ought  to  have  left  to 
the  jury  as  reasonahle  evidence  upon  which  0.  might  have  been 
convicted  as  a  principal  in  the  second  degree ;  and  that  therefore 
the  coiimction  of  0.  for  receiving  could  not  be  sustained, 
(a)  Reported  by  John  Thompson,  Esq.,  Barriater-At-Law. 
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Gooeofs. 

1878. 

Larceny^ 

Beoeiving^ 

Evidence, 


CASE  reserved  for  the  opinion  of  this  Conrt  by  the  Recorder 
of  Brighton. 

The  prisoner  was  tried  before  me  at  the  last  sessions  for  the 
borough  of  Brighton  on  a  charge  of  receiving  from  one  Frederick 
Silvey  the  sum  of  18«.  ^d.  the  property  of  the  prosecutor,  John 
Buteux  Mellison,  well-knowing  the  same  to  have  been  stolen, 
Frederick  Silvey  being  at  the  same  time  tried  on  the  charge  of 
stealing  the  said  18^.  Qd, 

Frederick  Silvey  was  employed  by  the  prosecutor,  John  Buteux 
Mellison,  to  act  as  barman  at  a  refreshment  bar  under  the  grand 
stand  on  the  Brighton  Race  Course  during  the  Brighton  race 
meeting.  While  the  said  Frederick  Silvey  was  so  employed,  the 
prisoner  Goggins  went  up  to  the  bar  at  which  the  said  Frederick 
bilvey  was  serving,  and  after  calling  for  a  cigar  and  some 
lemonade  and  brandy,  put  down  a  florin.  Frederick  Silvey  served 
the  prisoner  Coggins  with  a  cigar  and  some  lemonade  and  brandy, 
took  up  the  florin,  and  after  goiqg  to  the  prosecutor's  till,  took 
some  money  out  of  the  said  till,  and  gave  to  the  prisoner  as  his 
change  the  sum  of  188.  6(2.  The  prisoner  placed  the  18^.  6(2.  in 
his  pocket,  and  after  moving  away  from  the  bar  was  followed  by 
a  detective,  who  saw  him  take  a  quantity  of  silver  out  of  his 
pocket  and  proceed  to  count  it,  whereupon  he  was  arrested. 

On  the  prisoner,  Charles  Coggins,  entering  the  bar,  signs  of 
recognition  took  place  between  him  and  the  prisoner  Silvey ;  and 
the  prisoner,  Charles  Coggins,  was  present  at  the  time  when  the 
"prisoner  Silvey  took  the  sum  o(  18*.  6d.  from  the  till  of  the  pro- 
secutor. 

The  jury  found  the  prison«»,  Frederick  Silvey,  guilty  of  stealing 
the  said  sum  of  18^.  6^.,  and  tihe  prisoner,  Charles  Coggins,  guilty 
of  receiving  the  said  sum  knowing  it  to  have  been  stolen. 

The  counsel  for  the  prisoner,  Charles  Coggpins,  thereupon 
moved  in  arrest  of  judgment  on  the  ground  that  on  the  facts  dis- 
closed, the  said  Charles  Coggins  was  guilty  of  stealing  the  said 
sum  of  18«.  6(2.,  and  could  not  be  guilty  of  receiving  it  knowing 
it  to  have  been  stolen. 

I  arrested  the  judgment  of  the  court  accordingly,  and  I  now 
desire  the  opinion  of  this  Court  whether  on  the  evidence  above 
stated  the  prisoner,  Charles  Coggins,  can  be  lawfully  convicted  of 
receiving  the  said  money  knowing  it  to  have  been  stolen. 

(Signed)  John  Lockb. 


Second  Case. 

The  prisoner  was  tried  on  a  charge  of  receiving  from  one  George 
Loder  the  sum  of  9«.  6d.,  the  property  of  the  prosecutor,  John 
Buteux  Mellison,  well  knowing  the  same  to  have  been  stolen,  the 
said  Gborge  Loder  being  at  the  same  time  indicted  for  feloniously 
stealing  the  said  sum  of  99.  6(2.,  he  being  then  the  servant  of  the 
said  John  Buteaux  Mellison. 

George  Loder  was  employed  by  the  prosecutor,  John  Buteux 
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MeUison^  to  act  a&  barman  at  a  refreshment  bar  under  the  grand        ^^ 
stand  on  the  Brighton  Boce  Coarse  daring  the  Brighton  race     oooanw. 

meeting.    While  the  said  George  Loder  was  so  employed^  the        

prisoner^  Coggins,  went  up  to  the  bar  at  which  the  said  G^rge        ^^78. 
Loder  was  serving,  and  after  calling  for  a  sandwich  put  down  a    /^are^— 
shilling.     George  Loder  served  the  prisoner  Cogg^ns  with  a  sand-  Receiving^ 
wich,  took  ap  the  shilling,  and  after  going  to  the  prosecutor's  till,     Emdence, 
took  some  money  out  of  the  said  till  and  gave  to  the  prisoner  as 
his  change  the  sum  of  9^.  6(2.     The  prisoner  placed  the  9^.  6(2.  in 
his  pocket,  and  after  moving  away  fiom  the  bar  was  followed  by  a 
detective,  who  saw  him  take  a  quantity  of  silver  out  of  his  pocket 
and  proceed  to  count  it,  whereupon  he  was  arrested. 

The  prisoner,  Charles  Coggins,  was  talking  to  the  prisoner, 
George  Loder,  before  he  called  for  the  sandwich,  and  was  pre- 
sent at  the  time  when  the  prisoner,  G^oi^e  Loder,  took  the  said 
sum  of  9».  6d.  from  the  till  of  the  prosecutor. 

The  jury  found  the  prisoner,  George  Loder,  guilty  of  stealing 
the  said  sum  of  9^.  6(2.,  and  the  prisoner,  Charles  Coggins, 
guilty  of  receiving  the  said  sum  knowing  it  to  have  been  stolen. 

The  counsel  for  the  prisoner,  Charles  Coggins,  thereupon 
moved  in  arrest  of  judgment  on  the  ground  that  on  the  facts  dis- 
closed, the  said  Charles  Coggins  was  guilty  of  stealing  the  said 
sum  of  9«.  6(2.,  and  could  not  be  convicted  of  receiving  the  said 
money  knowing  it  to  have  been  stolen. 

I  arrested  the  judgment  of  the  (X)urt  accordingly,  and  I  now 
desire  the  opinion  of  this  Court  whether  on  the  evidence  above 
stated,  the  prisoner,  Charles  Coggins,  can  be  lawfully  convicted 
of  receiving  the  said  money  knowing  it  to  have  been  stolen. 

(Signed)  John  Lockb. 

BesVey  for  the  prisoner.— The  conviction  cannot  be  sustained. 

Ghrcmthcum  for  the  prosecution  objected  that  the  objection  was 
not  properly  taken  by  motion  in  arrest  of  judgment. 

The  Court  said  it  must  be  taken  that  the  point  intended  to  be 
reserved  was  whether  there  was  any  evidence  to  go  to  the  jury  in 
support  of  the  conviction. 

Besley. — It  is  clear  upon  the  authorities  that  a  person  cannot 
be  a  principal  in  the  second  degree,  and  also  a  receiver  of  the  stolen 
property.  From  Dyer's  case  (2  East,  P.  C.  767),  it  appears  that  if  a 
person  takes  part  in  the  transaction  while  the  act  of  larceny  by 
others  is  continuing,  he  will  be  guilty  as  a  principal  in  the  larceny 
and  not  as  a  receiver.  In  this  case  it  was  a  continuing  transaction 
so  as  to  make  the  prisoner  Coggins  a  party  to  the  theft,  although, 
as  regards  the  bannan,  the  theft  was  complete  as  soon  as  the 
money  was  removed  from  the  till,  ammo  furandi,  [Blackburn,  J. 
— Dyer^s  case  no  doubt  assists  you  so  far  that  it  shows  that,  upon 
the  evidence  here,  Coggins  might  properly  be  found  guilty  as  a 
thief.]  Theuy  if  so,  he  could  not  be  convicted  as  a  receiver.  In 
Bex  V.  Owen  (1  Mood.  G.  G.  96),  where  a  man  committed  larceny 
in.  a  room  of  a  house,  in  whidi  room  he  lodged,  and  threw  a 
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Rao.        bundle  containing  the  stolen  property  out  of  the  window  to  an 

^'  accomplice  waiting  in  the  street  to  receive  it,  the  Judges  held 

°^'      that  the  accomplice  was  a  principal,  and  that  the  conviction  of 

1878.       him  as  a  receiver  was  wrong.     So  in  Beg,  v.  Perkins  (1  Den.  &  P. 

459 ;  5  Cox  C.  C.  554),  where  A.  was  indicted  for  stealing  pork, 

nj^^^  and  B.  for  receiving  the  same,  it  appeared  that  they  went  to- 
Evidence,  gether  to  the  premises  of  A/s  employer,  where  the  pork  was  kept, 
and  that  A.  took  the  pork  out  of  a  tub  where  it  was  kept  and 
brought  it  outside  and  gave  it  to  B.  Lord  Campbell,  CtT.  there 
said :  "  Asssuming,  as  we  are  bound  to  do  from  the  case  sub- 
mitted to  us,  that  the  prisoner  was  a  principal  in  the  second  de- 
gree, he  could  not  take  the  stolen  property  from  himself.'^  And 
Alderson,  B. :  ''If  one  burglar  stands  outside  while  another  plun- 
ders the  house  and  hands  out  the  goods  to  him,  he  surely  could 
not  be  indicted  as  a  receiver.^*  And  Maule,  J. :  ''  My  brother 
Adams  seems  to  have  intended  to  ask  us,  whether  in  a  case  where 
the  prisoner  was,  in  a  popular  sense,  guilty  of  receiving,  he  might 
be  treated  as  a  receiver  notwithstanding  the  fact  that  he  was  a 
principal  in  the  theft ;  and  it  is  clear  that  he  cannot.'^  [Gbovb, 
J. — ^The  case  of  Beg.  v.  M'Evin  (1  Bell  C.  C.  25),  seems  very  like 
this.  The  prisoner  was  charged  in  two  counts  with  stealing  and 
receiving,  and  this  court  held  that  the  jury  might  return  a  verdict 
of  guilty  on  the  latter  count  if  warranted  by  the  evidence,  although 
the  evidence  is  also  consistent  with  the  prisoner  having  been  a 
principal  in  the  second  degree  in  the  stealing.]  In  that  case, 
Pollock,  C.B.,  remarked  that  in  Beg,  v.  Perkins,  it  was  stated  as 
a  fact  that  the  prisoner  was  a  principal.  The  jury  negatived  that 
in  Beg.  v.  M^Evin. 

Grantham,  for  the  prosecution. — The  conviction  may  be  upheld 
on  the  authority  of  Jneg,  v.  M'Evin,  In  that  case  the  facts  were 
that  a  woman  was  walking  beside  the  prosecutrix,  and  the  pri- 
soner, M'Bvin,  was  seen  just  previously  foUowing  behind  her. 
The  prosecutrix  felt  a  tug  at  her  pocket,  found  her  purse  was 
gone,  and  on,  looking  round,  saw  the  woman  behind  her  walking 
with  M'Evin  in  the  oppositei  direction,  and  saw  her  hand  some- 
thing to  M'Bvin.  And  there  the  jury  found  M'Bvin  not  guilty 
of  stealing,  but  guilty  of  receiving.  In  the  present  case  there 
was  no  evidence  of  any  preconceived  plan  between  Coggins  and 
the  barmen. 

Besley,  in  reply  .—The  prisoner  Coggins  was  aiding  and  abetting 
in  the  larceny  from  the  moment  of  passing  the  florin  over  the 
counter* 

The  Court  retired  to  consider  its  decision* 

Ejslly,  C.B. — ^The  majority  of  the  court  are  of  opinion  that  the 
conviction  cannot  be  sustained*  I  and  my  brother  Gh*ove  take  a 
different  view,  but  not  so  strong  as  to  amount  to  dissent  from  the 
judgment  of  the  majority. 

Blackburn,  J. — It  is  not  necessary  that  this  case  should  be 
argued  before  all  the  Judges,  because  the  doubts  of  the  Lord 
Chief  Baron  and  my  brother  Grove  do  not  amount  to  an  actual 
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dissent  from  the  judgment  of  the  majority  of  the  court.     The        Ri». 
question  which  was  reserved  for  our  opinion,  as  we  consider,  was     (w^,^. 

whether  or  not  there  was  evidence  such  as  the  Judge  ought  to        

have  left  to  the  jury  as  reasonable  evidence  on  which  they  might  1873. 
have  convicted  the  prisoner  as  a  receiver.  Unfortunately  in  this  ^xir^iw— 
case  there  is  the  technical  principle  that  a  person  assisting  in  the  r^^vk^ 
stealing  is  a  principal  in  the  first  or  second  degree,  and  that  a  Evidence. 
receiver  must  be  a  person  who  is  not  a  principal  felon.  Had  the 
question  been  left  to  the  jury,  whether  or  no  from  the  time  the 
prisoner  laid  down  the  florin,  after  which  the  barman  took  the 
18^.  6(2.  from  the  till  and  gave  it  to  him,  he  was  aiding  and 
abetting  the  barman  in  the  commission  of  the  larceny,  I  think  the 
jury  could  not  but  have  found  that  he  was  aiding  and  abetting.  It 
might  possibly  be  that  he  was  aiding  to  carry  away  the  money 
that  had  been  stolen  without  his  previous  knowledge.  But  what 
we  understand  from  the  case  to  be  the  point,  is,  was  there  such 
evidence  as  it  was  the  duty  of  the  Judge  to  leave  to  the  jury,  as 
reasonable  evidence  upon  which  they  might  convict  the  prisoner 
of  receiving  ?  In  point  of  strict  law  the  prisoner  should  have 
been  indicted  for  the  offence  which  he  really  committed.  As  the 
matter  stands  the  majority  of  the-  court  think  that  the  evidence 
was  not  such  as  the  Judge  ought  to  have  left  to  the  jury  as 
reasonable  evidence  upon  which  the  prisoner  might  be  convicted 
of  receiving.  In  Reg.  v.  M'Evin,  the  circumstances  were  different. 
The  indictment  contained  counts  both  for  stealing  and  receiving, 
and  the  judge  properly  left  it  to  the  jnry,  ''  That  if  they  did  not 
think  that  M^£!vin  was  participating  in  the  actual  theft,  it  was 
open  to  them,  on  the  facts,  to  find  a  verdict  of  guilty  on  the  count 
for  receiving.^'  That  was  a  proper  direction,  and  the  jury  found 
a  verdict  of  guilty  on  the  count  for  receiving.  There  was  evidence 
in  that  case  on  which  the  jury  might  have  found  either  way.  Here 
there  was  only  one  count  against  the  prisoner,  that  for  receiving, 
and  the  majority  of  the  Court  think  there  was  not  sufiSicient  evi- 
dence to  sustain  the  verdict. 
Lush,  J.,  and  Pollock,  B.,  concurred. 

Conviction  quashed^ 
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COUBT  OF  CRIMINAL  APPEAL. 

Saturday,  Nov.  15^  1873. 

(Before  Kellt,  C.B.,  Blaokbusk^  J.,  Lush^   J.^  Pollock^  B., 

and  HoHTMAH^  J.) 

Bsa.  V.  KrrcHSKBB. 

Cotmty  bridge — Va/mage  thereto  by  locomotive — Repair — 24  ^  2S 

Vict.  c.  70. 

The  Locomotive  Act  (24  ^  25  Vict,  c,  70^  s,  7)  enacts  thai  where 
any  bridge  on  a  turnpike  or  other  road,  carried  across  any  stream, 
watercourse,  or  navigable  river,  canal,  or  rcdlway,  shall  be  damaged 
by  reason  of  any  locomotive  passing  over  the  same,  or  coming  into 
contact  therewith,  none  of  the  proprietors,  undertakers,  directors, 
conservators,  trustees,  commissioners,  or  other  persons  interested 
in,  or  having  charge  of,  such  navigable  rvuer,  canal,  or  railway, 
or  of  such  bridge,  shodl  be  liable  to  repair  the  dcymage,  8fc.,  but 
the  same  shall  be  repaired  to  the  satisfaction  of  such  proprietors, 
^c,  by  the  owners  or  persons  having  charge  of  the  locomotive  at 
the  Urns  of  the  happening  of  the  damage : 

Held,  that  this  provision  does  not  apply  to  bridges  repairahle  by  the 
inhaibitaaits  of  a  county, 

/^  ASB  reserved  for  the  opinion  of  this  Conrt  by  Cleasby^  B. 

This  case  was  tried  before  me  at  the  Bedford  Summer  Assises. 

The  defendant  was  indicted  for  the  non-repair  of  a  highway 
which  had  become  impassable  by  reason  of  the  breaking  in  of  a 
bridge  over  which  it  passed^  and  which  it  was  alleged  the  defendant 
was  bound  to  make  good  by  virtue  of  the  7th  section  of  the  24  & 
25  Vict.  c.  70. 

The  indictment  alleged  that  the  highway  was  a  highway  for 
passengers^  carriages,  and  locomotives,  and  was  carried  over  a 
watercourse  by  means  of  a  bridge,  and  that  the  bridge  and  the 
walls  and  supports  thereof  were  broken  by  means  of  a  locomotive 
of  the  defendant  passing  over,  and  coming  in  contact  with  the 
same,  and  that  the  defendant,  though  requested  to  do  so,  and 
though  a  reasonable  time  had  elapsed,  had  not  repaired  the  dam- 
age done  to  the  bridge,  and  so  the  highway  could  not  be  used  by 
the  public  with  safety. 

It  was  proved  or  admitted  at  the  trial  that  there  was  a  high- 


V. 

Kxrasm 


cnrnmrAL  law  gases.  52& 

Way  for  passengers^  carts^  and  carriages^  leading  from  Biggles- 
wade to  Broom^  in  the  county  of  Bedford^  and  that  it  passed  over 
a  stream  or  watercoorse  called  Book^s-hole^  by  means  of  a  bridge^ 
which  was  suflSiciently  strong  for  ordinary  traffic.  1678. 

That  the  defendant  was  the  owner  of  the  locomotive  traction       /^"^ 
engine^  weighing  about  ten  tons,  and  that  on  the  11th  Feb.,  the     bh^^ 
engine,  in  passing  over  the  bridge,  broke  in  the  part  oyer  which      Repair. 
it  passed,  and  fell  through  into  the  water,  and  that  in  consequence 
the  highway  became  unsafe  for  ordinary  traffic. 

That  the  bridge  was  formed  of  iron  girders  fastened  in  brick- 
work on  each  side,  and  was  repairable  by  the  county. 

That  one  of  the  outside  girders  was  ciacked  and  defective,  and 
that  the  attention  o?  the  county  surveyor  had  been  called  to  this 
two  years  ago,  but  nothing  was  done  to  repair  it,  because  the 
bridge  was  safe  for  ordinary  traffic,  and  the  defective  girder  waa 
an  outside  one,  and  that  traffic  was  not  immediately  ov^  it, 
and  the  surveyor  did  not  know  that  tibte  road  was  used  by  traction 
engines. 

That  the  bridge  was  broken  in  at  the  middle,  and  it  did  not 
appear  that  the  breaking  in  waa  attributable  to  the  defective 
girder. 

That  no  notice  had  been  put  up  to  prevent  the  road  being 
used  by  locomotives,  and  that  the  locomotive  of  the  defendant 
complied  with  the  requirements  of  the  stat.  28  &  29  Yiet«  c.  83. 

That  the  defendant  had  been  requested  to  repair  the  bridge 
and  road,  and  that  a  sufficient  time  for  doing  so  had  elapsed. 

It  was  contended,  on  behalf  of  the  defendant,  that  he  could  not 
be  convicted — ^First,  because  the  facts  do  not  show  an  indictable 
offence;  secondly,  because  no  notice  had  been  given  under 
the  statute  to  prevent  the  roads  being  used  by  locomotiveB; 
thirdly,  because  no  injury  was  done  to  the  bridge  by  the  locomo- 
tive striking  against  the  piers,  or  any  other  part  of  it,  or  any 
damage  by  the  mode  of  propelling  it ;  fourthly,  because  as  the 
locomotive  was  lawfully  using  the  road,  and  the  bridge  broken  in. 
from  its  weakness  to  support  it,  the  bridg^e  could  not  properly  be 
said  to  be  damaged  by  the  use  of  the  locomotive,  but  by  reason  of 
its  own  unfitness. 

I  overruled  all  the  objections,  and  directed  the  jury  that  if  the 
road  and  bridge  were  in  a  fit  state  for  ordinary  traffic  a  person 
using  a  locomotive  upon  it  did  so  at  his  own  peril,  and  if  the  bridge 
was  broken  in  from  being  unable  to  bear  the  weight  of  the  locomo- 
tive passing  over  it,  the  defendant  was  responsible. 

The  jury  found  iJie  prisoner  guilty,  and  he  was  let  out  on  bail, 
and  the  judgment  respited. 

K  my  direction  was  wrong  the  conviction  is  to  be  quashed  ',  if 
otherwise,  to  stand. 

(Signed)  A.  Clsasbt. 

Merewether  for  the  defendant. — ^The  question  turns  on  the 
construction  of  the  24  &  2d  Vict.  c.  70,  s.  7,  which  enaets  that. 
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Rn.  ''  Where  any  tampike  or  other  roads  upon  whicli  locomotives  may 
^'  ^  be  used  shall  be  carried  over  or  across  any  stream  or  water- 
'  conrse,  navigable  river,  canal,  or  railway,  by  means  of  any  bridge 
1878.  or  arch,  and  such  bridge  or  arch,  or  any  of  the  walls,  buttresses, 
' —  or  supports  thereof,  shall  be  damaged  by  any  locomotive,  &c., 
BH^Ie^  passing  over  the  same,  or  coming  into  contact  therewith,  none  of 
B^r.  the  proprietors,  undertakers,  directors,  conservators,  trustees, 
commissioners,  or  other  persons  interested  in  or  having  the  chaise 
of  such  navigable  river,  canal,  or  railway,  or  the  tolls  thereof,  or 
of  such  bridge  or  arch,  shall  be  liable  to  repair  or  make  good  any 
damage  so  occasioned;  ....  but  every  such  damage  shall 
be  forthwith  repaired  to  the  satisfaction  of  the  proprietors,  under- 
takers, directors,  conservators,  trustees,  commissioners,  or  other 
persons  aforesaid  interested  in  or  having  the  charge  of  such  river, 
canal,  or  railway,  or  the  tolls  thereof,  or  of  such  bridge  or  arch, 
by  and  at  the  expense  of  the  owner  or  owners,  or  the  person  or 
persons  having  the  charge  of  such  locomotive  at  the  time  of  the 
happening  of  such  damage,^^  &c.  Now,  it  is  contended  that  this 
bridge  being  repairable  by  the  county,  does  not  fall  within  the  above 
enactment.  There  are  no  words  in  sect.  7  applicable  4)o  a  county 
bridge,  nor  is  the  county  surveyor  mentioned  in  it ;  while  in  the 
previous  section  6  the  surveyor  may  prohibit  the  use  of  a  bridge 
by  locomotives.  In  sect.  7,  the  repairs  of  the  damage  done  by 
locomotives  are  to  be  done  to  the  satisfaction  of  the  proprietors, 
undertakers,  directors,  &c.,  not  mentioning  the  surveyor.  Sect.  7 
applies  ix)  bridges  which  a  body  of  persons  interested  in  some 
undertaking  have  to  make  and  keep  in  repair,  and  not  to  ordinary 
county  bridges.  Then,  again,  the  43  &  44  Greo.  3,  c.  59,  s.  4, 
enables  the  inhabitants  of  counties  to  sue  for  damages  done  to 
bridges  made  and  repaired  at  the  county's  expense  in  the  name  of 
the  surveyor. 

Oraham  for  the  prosecution. — ^At  the  time  the  24  &  25  Yict.  c. 
74,  passed,  the  law  upon  this  subject  stood  thus :  It  was  a  nuisance 
to  the  highway  by  the  common  law  if  a  carrier  carried  an  unrea- 
sonable weight  upon  it,  with  an  unusual  number  of  horses  :  (Com. 
Dig.  Chimin,  A,  3.)  Also  in  3  Salk,  183,  it  appears  that  upon  an 
information  against  a  common  carrier,  setting  forth  that  no  waggon 
ought  to  carry  more  than  20001b.  weight,  and  that  the  defendant 
used  a  waggon  with  four  wheels  et  cum  inusitatato  nv/mero  equorvmi, 
in  which  he  carried  30001b.  or  40001b.  weight  at  one  time,  by  which 
he  spoiled  the  highway,  it  was  held  to  be  a  nuisance  because  of  the 
excessive  weights  carried.  It  was  unlawful,  therefore,  to  carry 
an  excessive  and  unusual  load  upon  a  highway,  when  the  Act 
passed.  The  preamble  of  the  24  &  25  Vict.  c.  70,  and  also  sect. 
7,  refers  to  turnpike  and  other  roads  carried  over  any  stream,  by 
any  bridge  or  arch,  and  draws  no  distinction  between  county  and 
other  bridges.  [Pollock,  B. — The  proprietors  and  other  persons 
mentioned  in  sect.  7  have  no  means  of  preventing  locomotives 
passing  over  the  turnpike  and  other  roads  as  the  surveyor  has 
under  sect.  6  in  the  case  of  suspension  and  other  bridges.]     The 
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words  of  sect.  7   are  sufficiently  general   to  apply   to   county        Rao. 
bridges  ?     If  they  do  not  so  apply,  will  sect.  7  apply  to  bridges    ^-,j^,m 

repaired  by   persons   liable    raiione    tenuroB?     The  prosecutors         

are  within  the  words,  "  or  other  persons  having  charge  of  such        1873. 
bridge/'  in  sect.  7  (1  Bums  Just.  515  :  title  "Bridges.'')  '    ~ 

Kellt,  G.B. — I  am  of  opinion  that  this  conviction  cannot  be  Bridge-- 
sustained.  This  was  not  a  bridge  within  the  meaning  of  sect.  7,  Rqwr, 
and  the  inhabitants  of  a  county  do  not  come  within  the  descrip- 
tion therein  of  ^^  persons  interested  in  or  having  the  charge  of  such 
bridge."  With  respect  to  county  bridges,  the  provisions  in  ss. 
6  and  13  of  the  24  &  25  Vict.  c.  70,  and  43  &  44  Geo.  3,  c.  59, 
s.  4,  are  sufficient  to  protect  the  inhabitants  of  a  county  from 
the  evil  sought  to  be  remedied  by  sect.  7  of  24  &  25  Vict.  c.  70. 
By  sect.  6,  locomotives  are  forbidden  to  be  driven  over  any 
suspension  or  other  bridge  at  all  on  which  a  notice  has  been 
placed  by  the  surveyor  or  persons  liable  to  the  repair  of  the 
bridge,  that  the  bridge  is.  insufficient  to  carry  weights  beyond 
the  ordinary  traffic  of  the  district,  without  the  consent  of  the 
surveyor  or  persons  liable  to  the  repair  of  the  bridge.  Then 
comes  sect.  7,  and  that  applies  to  bridges  across  any  stream  or 
watercourse,  navigable  river,  canal  or  railway  which  are  what  may 
be  termed  private  property,  and  belong  to  some  company  or  body 
that  would  be  prejudiced  by  injury  done  to  their  bridges  by  the 
use  of  locomotives  upon  them.  If  it  had  been  intended  to  apply 
to  county  bridges  the  inhabitants  of  the  county  would  have  been 
mentioned  in  the  section,  whereas  the  section  refers  to  a  more 
limited  description  of  persons,  "proprietors,  undertakers,  directors, 
conservators,  &c."  The  provision  which  renders  the  owners  of 
locomotives  liable  for  damage  is  limited  to  trading  partnerships 
or  bodies  or  persons  such  as  described.  The  interests  of  the 
inhabitants  of  a  county  and  the  public  are  sufficiently  protected 
by  sects.  6  and  13. 

Blackburn,  J. — I  am  of  the  same  opinion.  At  common  law  the 
highways  within  a  parish  or  township  were  repairable  by  the 
inhabitants  of  the  parish  or  township,  and  where  they  were  carried 
aci*oss  small  streams,  the  inhabitants  of  the  parish  or  township 
were  probably  by  immemorial  custom  also  liable  to  repair  the 
bridges ;  but  briages  over  lar^e  streams  were  repairable  by  the 
inhabitants  of  the  county.  In  the  case  of  Reg.  v.  Ely  (19  L.  J. 
223,  M.  0.),  it  was  held  that  he  who,  under  lawful  power, 
makes  an  artificial  cut  through  a  highway,  and  in  whom 
the  cut  is  vested  for  his  own  advantage,  incurs  the  obligation 
to  repair  the  bridge  over  the  highway,  yet  not  so  as 
to  relieve  the  parish  or  township  from  liability,  for  the  Queen's 
subjects  are  not  to  be  deprived  of  their  right  of  coming  upon  the 
parish  or  township  to  repair.  Now,  remembering  that  many 
railway  and  canal  companies  cut  through  public  highways,  and 
necessarily  erect  bridges  to  continue  the  highways,  the  Leg^- 
lature  passed  the  enactment  in  sect.  7.  It  seems  to  me  that  the 
classes  of  persons  meant  therein  are  such  as  the  Bedford  Level 
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Oommiasioner,  Bailway  and  Canal  Companies^  and  sooli  like^  wlio 
are  boond  to  repair  the  bridges  oyer  ^eir  works  in  case  of  the 
inhabitants  of  the  parish  or  township^  bat  it  was  never  intended 
1878.       that  the  inhabitants  should  be  firaed^  in  cases  like  the  present^  in 
^r~       consideration  of  the  great  injnrj  to  the  public  firom  the  bridge 
Bridg^     remaining  in  niins^  in  case  of  the  insolvency^  deaths  or  inability 
ir.      to  find  the  owner  of  the  locomotive  that  might  have  caused  the 
damage.    The  section  does  not  say  that  those  persons  who  are 
liable  to  repair  the    bridge   should  be  discharged  from  their 
liability^  bat  that  such  companies  or  proprietors  as  I  have  men- 
tioned^ interested  in  or  having  charge  of  the  bridge^  shall  not  be 
liable  to  repair  or  make  good  the  damage  so  occasioned^  and 
that  such  damage  shall  be  repaired  to  their  satisfaction  by  the 
owner  or  person  having  charge  of  the  locomotive  at  the  happen- 
ing of  such  damage.    And  the  section  gives  them  power  to 
enforce  such  obligation  by  civil  proceedings  or  mcmdamusy  but 
not  by  indictment.     The  county  ooght,  therrfore^  to  have  repaired 
this  bridge  and  taken  other  proceedizkgs.    The  conviction  most 
therefore  be  quashed. 

LuBH^  J.^  and  PoIiLOCK,  B.^  concurred. 

HoNTMAN^  J. — ^I  am  of  the  same  opinion.  Sect.  7  does  not  say 
that  the  damage  is  to  be  repaired  to  the  satisfaction  of  the 
inhabitants  of  the  county,  which  it  should  have  done  if  the 
contention  of  the  prosecution  was  rights  but  to  the  satisfaction 
of  the  persons  named  in  the  section. 

OcwvidUm  quashed^ 
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(Before  Eellt^  C.B.^  Biackbusn^  Lubh^  and  Groys^  JJ.^  and 

Pollock,  B.) 

Satv/rdcby,  fJov.  22. 

Rbq.  v.  Weayib  (a.) 

Evidence-'^Begister  of  bhih^^Oertified  copy— 14  ^  15  Viet.  c.  99, 

8.  14. 

An  instrumient  certified  to  be  a  copy  of  cm  entry  in  a  diai/rict  Register 
BooJc  of  Births,  a/nd  to  be  signed  by  the  offlcer  in  whose  custody 
the  Register  BooJc  is  stated  therein  to  be,  is  ad/missible  in  evidence 
on  its  mere  production  under  the  14  ^  15  Vict  c.  99,  s,  14. 

CASE  reserved  for  the  opinion  of  this  Court. 
Handy  Weaver  was  tried  before  me  at  the  last  Midsummer 
Sessions  for  the  oounty  of  Glamorgan,  on  an   indictment  for 
lawfully  and  carnally  knowing  and  abusing  a  girl,  being  above 
the  age  of  ten  years  and  under  the  age  of  twelve  years. 

The  prisoner  was  convicted  upon  sufficient  evidence  in  other 
respects,  but  it  was  objected  by  the  counsel  for  the  prisoner  that 
the  proof  of  age  was  not  sufficient ;  and,  having  some  doubt,  I 
respited  the  execution  of  the  sentence  of  penal  servitude  for  five 
years  in  order  to  obtain  the  opinion  of  the  Judges. 

A  copy  of  an  entiy  in  the  Register  Book  of  Births  in  the 
Registrar's  District  of  Merthyr  Tydvil  Lower  ceiidfied  to  be  a 
true  copy  by  the  deputy  superintendent  registrar,  with  a  fnrther 
certificate  tnat  the  said  Register  Book  was  then  lawfidly  in  his 
custody,  was  tendered  by  the  counsel  for  the  prosecution  and 
received  in  evidence.  The  entry  proved  that  a  child,  named 
therein  Jane  Watkins,  was,  at  the  date  of  the  offence  alleged  in 
the  indictment,  of  the  age  of  eleven  years  and  eight  months. 

This  certified  copy  was  tendered  by  the  counsel  for  the  prose- 
cution without  verifying  or  producing  it  in  the  proper  way,  no 
witness  being  in  attendance  to  do  so. 

Elizabeth  Abraham,  the  grandmother  of  the  child  who  was  the 
subject  of  the  indictment,  was  called,  and  spoke  the  Welsh 
language  only.  I  directed  the  sworn  interpreter  to  translate 
eveiy  word  of  the  certified  copy  into  Welsh  in  the  hearing  of  the 
witness.  She  then  said : — ''  I  believe,  on  my  oath,  that  the  child 
now  present,  and  known  as  Jane  Watkins,  is  the  child  named  in 
the  certificate  now  read.''  She  also  proved  that  the  said  child  was 
the  illegitimate  child  of  Ann  Abraham,  daughter  of  the  witness 

(a)  Reported  by  John  Thomfioii,  Eaq^  BMrriBter-«t-L«ir. 
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(now  in  Anstralia)^  and  of  Benjamin  Watkins ;  that  her  daughter, 
Ann  Abraham^  now  passed  as  Ann  Watkins;  that  she  (the 
witness)  was  present  at  the  birth,  but  not  at  the  registration  of 
the  birth  of  her  daughter's  child,  and  that  the  said  child  was 
baptised  in  the  name  of  Jane  Watkins,  though  her  mother  was 
unmarried,  and  was  Ann  Abraham,  and  that  she  did  not  know  the 
precise  age  of  the  child  of  her  own  knowledge,  but  knew  it  only 
by  means  of  the  said  entry. 

Sergeant  Frederick  Jennings  proved  that  when  he  arrested  the 
prisoner,  and  informed  him  that  he  was  '^  charged  with  carnally 
knowing  Jane  Watkins  last  Friday,''  he  replied,  '^  I  have  nothing 
to  say.     She  is  a  wicked  girl.     I  could  have  no  quiet  for  her,"  &c. 

I  told  the  jury  that  I  thought  there  was  some  evidence  that  the 
girl  Jane  Watkins  named  in  the  indictment  was  the  Jane  Watkins 
named  in  the  register,  and,  if  they  were  satisfied  as  to  that  point, 
then  the  girl  was  within  the  statutable  age,  cmd  they  must  proceed 
to  find  whether  the  prisoner  had  committed  the  offence  set  forth  in 
the  indictment.     The  jury  brought  in  a  verdict  of  guilty. 

The  point  reserved  on  which  the  opinion  of  the  Court  of  Appeal 
is  requested  is  whether  the  reception  of  the  certified  copy  of  the 
register,  as  tendered  by  the  counsel  for  the  prosecution  without 
calling  a  witness  to  produce  it,  was  right,  and,  coupled  with  the 
evidence  of  the  child's  grandmother,  was  sufficient  to  support  the 
finding  of  the  jury. 

The  certificate  itself  is  hereto  cmnexed,  and  forms  part  of  the 
case. 

(Signed)  Jno.  Coke  Fowlbb, 

Deputy  Chairman  of  the  Glamorgcmshire 

Quarter  Sessions. 

(FaeredS.) 

BiBTHB  IH  TBS  DXBTUCT  Or   MbBTHTB  TtDKI.  LOWBB  IH  THX  COVUTT  of  OLAXOBaAir. 


When 

and 

where 

born. 


Twenty- 
■erenthof 
Septem- 
ber 1861; 

Tnyegim- 

street* 
Herthyr. 


Name 
(if  any). 


Jane. 


Sex. 


I    Name 
'  and  Sor- 
'  name  of 
Father. 


Girl. 


Benjamin 
Watkins. 


Name  said 

Maiden 

Surname 

of  Mother. 


Ann 

Watkins, 

formerly 

Abram. 


Iron 
Miner. 


When 
Bet- 
tered. 


XThe 

Mark 

of  Ann 

Watkins, 

Mother, 

Tnysgan- 

street, 
Merthyr. 


Fifth 
Novem- 
ber, 1861. 


Signature 

of 
Registrar. 


Herbert 

James, 

Begistrar. 


I  certify  that  the  above  is  a  true  copy  of  an  entry  in  the  Begister  Book  of  Births  in  the  Begistrar's 
District  of  Merthyr  Tydfil  Lower,  in  the  Superintendent  Begistrar's  District  of  Merthyr  Tydfil,  in  the 
counties  of  Glam  and  Brecon.  And  I  further  oertii^  that  the  said  Begister  Book  is  now  lawfully  in  my 
custody.  Witness  my  hand,  this  Ist  day  of  July,  1878, 


Book  No.  45. 


Julyl. 
187S. 

H.  LxwiSaDeputy-Snperintende 

H.  Xi. 
D.9.B. 

STAMP. 


nt  Begistrar. 
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By  the  14  &  15  Vict.  c.  99,  sect.  14,  a  copy  of  any  book  which 
is  of  such  a  public  nature  as  to  be  admissible  in  evidence  on  its 
mere  production  from  the  proper  custody,  is  made  admissible  in 
evidence  in  any  court  of  justice,  provided  it  purport  to  be  signed 
and  certified  as  a  true  copy  by  the  officer  to  whose  custody  the 
original  is  intrusted. 

No  counsel  appeared  on  either  side. 

Kelly,  O.B. — The  only  questions  raised  in  this  case  were,  first, 
whether  there  was   evidence  of  the  identity  of  the   girl  Jane 
Watkins,  upon  whom  the  offence  was  committed,  with  the  Jane 
Watkins    named    in    the    certified  copy   of   the  entry  in   the 
baptismal  register  produced,  about  which  there  is  no  doubt ;  and, 
secondly,  whether  the  instrument  produced,  purporting  to  be  a 
certified  copy  of  an  entry  in  the  Register  Book  of  Births  was 
admissible  in  evidence  on  its  mere  production.     That  depends  on 
two  Acts  of  Parliament — ^the  6  &  7  Will.  4,  c.  86,  s.  32,  and  the 
14  &  15  Vict.  c.  99,  s.  14.     The  later  Act  is  the  material  one,  and 
it  provides  that  "  Whenever  any  book  or  other  document  is  of 
such  a  public  nature  as  to  be  admissible  in  evidence  on  its  mere 
production  from  the  proper  custody,  and  no  statute  exists  which 
renders  its   contents  provable   by  means  of  a  copy;   any  copy 
thereof,  or  extract  therefrom,  shall  be  admissible  in  evidence  in 
any  court  of  justice,  provided  it  be  proved  to  be  an  examined 
copy  or  extract,  or  provided  it  purport  to  be  signed  and  certified 
as  a  true  copy  or  extract  by  the  officer  to  whose  custody  the 
original  is  intrusted.^'     This  instrument  comes  within  that  pro- 
vision, for  it  purports  to  be  a  true  copy  of  an  entry  in  a  book  of 
a  public  nature,  which  is   admissible  in  evidence   on  its  mere 
production  certified  as  a  true  copy  by  the  officer  to  whose  custody 
the  original  is  entrusted.     Its  mere  production  is  sufficient  there- 
fore to  make  it  admissible. 

Oonvietion  affirmed. 


V. 

WsAyjcR. 

1878. 

Evidence^ 

Register  of 

Birth. 


VOL.  XII. 
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NORTHERN  CIRCUIT. 

OwrUsle,  Thwsday,  Feb.  19,  1874. 

(Before  Mr.  Justice  Dinican.) 

Rig.  v.  TowiBS.(a) 

Manslaughter^Death  through  frigJii^^IHrect  catLse^^QuesUon  far 

tJiejury. 

Where  A.,  in  unlawfully  cuaaulting  B.,  who  at  that  time  had  in 
her  arms  an  infant,  so  frighlened  the  infa/nt  that  it  had 
canvuUions,  although  previously  healthy j  and  from  the  effects  of 
which  it  eventually  died  in  about  six  weeks j  A,  is  guilty  of 
ma/nslaughteTj  if  the  jury  think  that  the  assault  on  B.  was  the 
direct  ca/use  of  death. 

WILSON  TOWERS  was  charged  with  the  manslaughter 
of  John  Hetherington,  at  Castlesowerbj,  on  the  6th  of 
September,  1873. 

Thvrlow  was  for  the  prosecution. 

Henry  was  for  the  defence. 

The  prisoner,  who  had  been  drinking  on  the  4th  of  August, 
went  into  a  public-house  at  New  Yeat,  near  Castlesowerby,  kept 
by  the  mother  of  the  deceased,  and  there  saw  a  girl  called  Faimy 
Glaister  nursing  the  deceased  child,  who  was  then  only  about 
four  months  and  a  half  old,  having  been  bom  on  the  20th  of  March, 
1873.  The  prisoner,  who  appeared  to  have  had  some  grievance 
against  Fanny  Glaister  about  her  hitting  one  of  his  children, 
immediately  on  entering  the  public-house  went  straight  up  to 
where  she  was,  took  her  by  the  hair  of  the  head  and  hit  her.  She 
screamed  loudly,  and  this  so  frightened  the  infant,  that  it 
became  black  in  the  face;  and  ever  since  that  day,  up  to  its 
death,  it  had  convulsions  and  was  ailing  generally  from  a  shock 
to  the  nervous  system.  The  child  was  previously  a  very  healthy 
one. 

The  following  evidence  for  the  prosecution  was  then  given : 

Fanny  Glaister  said  she  was  nurse  with  William  Hetherington, 
innkeeper.  New  Yeat,  near  Castlesowerby ;  she  was  thirteen  years 
of  age.  On  August  4th  she  was  nursing  deceased,  four  and  a 
half  months  old.  It  was  a  very  healthy  boy.  On  the  day  in 
question,  Wilson  Towers  came  into  the  house.     He  said  she  had 

(a)  Reported  by  H.  Tsublow,  Esq^  BarriBter-at-Law 
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been  beating  his  child ;  she  took  the  baby  in  her  arms  from  Mrs.        Rw. 
Hetherington^  and  sat  down  on  her  chair.     Towers  then  came  up      -  ^* 

to  her^  struck  her  on  the  mouthy  and  then  lifted  her  up  by  the        

hair.     She  screamed^  and  this  frightened  the  baby^  and  it  cried        1874. 
till  it  was  nearly  black  in  the  face.     Mrs.  Hetherington  took  the  ^  "ZZa/ 
baby  and  followed  Towers  to  the  door ;  at  that  time  the  prisoner   ^Evkknct, 
was  not  very  drunk ;  the  child  went  on  screaming  violently  for 
more  than  an  hour^  and  it  had  never  cried  like  that  before  in  its 
life.     She  remained  with  Mr.  Hetherington  until  the  6th  Sept.^ 
on  which  day  the  child  died. 

Oro88-ezamined. — The  child  never  screamed  like  this  before, 
and  afterwards  became  ill,  being  sick  and  taking  fits.  The  first 
fit  it  had  was  on  the  Sunday,  after  the  day  on  which  the  assault 
was  committed.  About  an  hour  before  the  child  died  it  had 
had  a  fit  of  convulsions. 

Ellen  Hetherington  said  she  was  mother  of  the  deceased ;  that 
when  Towers  came  in  the  baby  was  in  the  cradle.  After  Towers 
had  commenced  to  abuse  the  girl,  witness  gave  Fanny  Grlaister 
the  child  to  nurse  and  a  chair  to  sit  upon.  When  Towers  took 
the  girl  by  the  hair,  she  took  charge  of  the  child  and  soon 
afterwards  noticed  that  it  became  black  in  the  face.  Prisoner 
then  went  out.  She  tried  to  pacify  the  child,  and  put  it  into  the 
cradle,  where  it  slept,  but  in  a  very  restless  manner  and  sobbing 
all  the  time.  It  never  rested  properly  during  the  whole  of  the 
time  it  lived ;  afterwards,  about  seven  o'clock  in  the  evening  of 
August  the  4th,  it  had  a  convulsive  fit,  which  it  never  had 
before.  Previous  to  this  it  had  always  been  a  very  healthy 
child,  a  very  quiet  child,  never  screaming  and  had  not  been  in  . 
the  habit  of  crying.  On  Monday,  August  the  4th,  she  sent  for 
Dr.  Brown,  but  the  child  took  fits  every  day,  and  it  died  on  the 
6th  of  September.  On  the  Monday  before  it  died  it  was  also 
taken  to  Dr.  Mitchell. 

William  Brown  said  he  was  a  surgeon,  and  lived  at  Hesket- 
new-Market;  that  on  the  4th  of  August  he  was  called  to 
Hetherington's  house  to  see  the  child.  He  found  it  very  irritable 
and  fiushed  in  the  face.  He  prescribed  an  alterative  medicine. 
From  the  symptoms  displayed  by  the  child,  and  supposing  he 
had  not  been  told  anything  about  the  case,  he  should  have 
considered  it  was  sufiering  from  irritation  of  the  nervous  system. 
He  saw  it  a  few  days  afterwards  and  it  was  in  much  the  same 
condition  as  before.  H\3  saw  it  once  in  a  convulsive  fit,  which 
was  brought  on  by  witness  sneezing  within  hearing  of  the  child. 
The  deceased  gradually  got  worse.  It  was  a  strong,  well-made, 
plump  and  healthy  child  when  he  first  saw  it  on  August  the  4th. 
He  examined  its  teeth  when  he  first  went  and  he  did  not  think 
it  was  then  teething,  so  that  the  convulsions  he  saw  in  the  child 
would  not,  in  his  opinion,  arise  from  that  cause.  Usually 
teething  commences  at  seven  months  old.  The  appearances  he 
saw  in  the  child  might  be  accounted  for  by  sudden  fright,  for 
in  every  other  way  it  was  a  healthy  child. 

M  M  2 
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Rfia.  Gross-examined. — He  did  not  see  the  child  immediately  before  its 

^"'  death.     It  was  buried  and  exhumed,  but  at  the  coroner^s  inquest 
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they  did  not  think  it  necessary  to  make  a  post  mortem  examination. 
1874.  As  to  the  approximate  cause  of  death,  therefore,  he  knew  nothing, 
- —  and  his  opinion  as  to  the  cause  was  based  upon  Mrs.  Hethering- 
-^Iev^t^  ton^s  statement.  She  told  him  it  had  had  frequent  fits,  but  she 
did  not  know  how  many;  understood  it  had  fits  of  convulsion 
almost  every  day.  In  teething,  the  new  teeth  might  be  set  in 
the  gums  before  they  are  visible,  and  the  child  in  that  case 
would  be  more  predisposed  to  nervous  shocks.  Children  fre- 
quently die  of  convulsions  brought  on  by  teething.  Has  seen  a 
case  of  fright  before  and  the  symptoms  are  general  debility  of 
the  body^  flushed  face,  nervous  twitchings  and  startings.  In  this 
child  noticed  the  flushed  face,  and  a  quick  pulse  of  140,  the 
ordinary  pube  in  a  child  of  that  ago  being  100.  At  first  did 
not  notice  the  twitchings,  but  they  only  take  place  occasionally. 
The  mother  told  him  about  the  tremors  and  twitchings  and 
noticed  them  himself  when  it  was  in  a  convulsion;  teething 
might  possibly  have  produced  the  symptoms  he  saw  in  the 
child. 

Dr.  Mitchell  said  he  lived  at  South  Yeat,  near  Castlesowerby, 
and  was  a  physician ;  that  about  a  week  before  it  died  the  child 
was  brought  to  him  and  that  was  the  only  time  he  saw  it.  It 
had  not  convulsions  on  it  then,  but  was  in  a  low  condition  and 
very  irritable  and  in  such  a  state  that  he  saw  it  was  subject  to 
fits  of  convulsion.  A  sudden  fright  a  month  before,  supposing 
it  had  then  been  in  a  healthy  state,  might  have  brought  it  to 
the  condition  in  which  it  then  was  by  working  on  it  through 
convulsons. 

Denman,  J. — Suppose  a  child  should  suffer  to  the  extent  of 
convulsions  in  the  early  stage  of  teething,  and  then  go  down  in 
health  in  consequence,  would  the  teeth  go  on  working  their  way 
in  the  same  way  as  if  the  child  was  healthy,  or  would  there 
be  a  cessation  ? 

Witness. — The  teeth  would  stiU  go  on,  and  from  the  appear- 
ance of  the  symptoms  of  teething  to  the  appearance  of  the  teeth 
through  the  gums,  not  more  than  a  month  would  elapse,  and 
frequently  less. 

Gross-examined. — ^Thinks  a  scream  from  a  girl  might  throw 
the  child  into  convulsions  and  eventually  cause  its  death,  or  if  it 
lived,  cause  it  to  be  an  idiot..  The  most  morbid  symptoms  of 
fright  were  irritability  and  sleeplessness,  though  there  were 
many  more.     Nothing  definite  might  show  itself  for  years. 

This  was  the  case  for  the  prosecution. 

Henry  submitted  there  was  no  case  to  go  to  the  jury,  but 

Dbnhan,  J.,  said,  that  he  should  leave  it  to  the  jury  to  say 
whether  the  death  of  the  child  was  caused  by  the  unlawful  act 
of  the  prisoner,  or  whether  it  was  not  so  indirect  as  to  be  in  the 
nature  of  accident.  This  case  was  different  from  other  cases 
of  manslaughter,  for  here  the  child  was  not  a  rational  agent,  and 
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it  was  so  connected  with  the  girl,  that   an   injury  to  the  girl        Kko. 
became  almost  in  itself  an  injury  to  the  child.  Towkm 

Denman,  J.,   in   summing  up,  said. — It  was  a  very  nnusual        ' 

case,  and  it  was  very  unusual  indeed  to  find  a  case  in  which  they        1874. 
got  practically  no  assistance  from  previously  decided  cases.  There  ^  "J     ^^^ 
was  no  offence  known  to  our  law  so  various  in  its  circumstances,   ^Evidencf. 
and  so  various  in  the  considerations  applicable  to  it  as  that  of 
manslaughter.     It  might  be  that  in  this  case,  unusual  as  it  was, 
on  the  principle  of  common  law,  manslaughter  had  been  com- 
mitted by  the  prisoner.     The  prisoner  committed  an  assault  on 
the  girl,  which  is  an   unlawful   act,  and  if  that  act,  in  their 
judgment,  caused  the   death  of  the   child,   i.e.,  that  the  child 
would  not  have  died  but  for  that  assault,  they  might  find  the 
prisoner  guilty  of  manslaughter.     He  called  their  attention  to 
some  considerations  that  bore  some  analogy  to  this  case.     This 
was    one    of   the    new   cases    to    which    they    had    to    apply 
old  principles  of  law.     It  was  a  great  advantage  that  it  was  to 
be  settled  by  a  jury  and  not  by  a  judge.     If  he  were  to  say, 
as  a  conclusion  of  law,  that  murder  could  not  have  been  caused 
by  such  an  act  as  this,  he  might   have  been  laying   down  a 
dangerous  precedent  for  the  future ;  for,  to'  commit  a  murder, 
a  man  might  do  the  very  same  thing  this  man  had  done.     They 
could  not  commit  murder  upon  a  grown-up  person  by  using 
language  so  strong,  or  so  violent,  as  to  cause  that    person  to 
die.     Iherefore,  mere  intimidation,  causing  a  person  to  die  from 
fright  by  working  upon  his  fancy,  was  not  murder.     But  there 
were  cases  in  which  iintimidations  had  been  held  to  be  murder. 
If,   for  instance,   four   or  five  persons  were  to  stand  round  a 
man,  and  so  threaten  him  and  frighten  him  as  to   make  him 
believe  that  his  life  was  in  danger,  and  he  were  to  back  away 
from   them   and  tumble   over  a  precipice  to  avoid  them,  then 
murder   would   have  been   committed.     Then  did,  or  did  not, 
this  principle  of  law  apply  to  the  case  of  a  child  of  such  tender 
years  as  the  child  in  question.     For  the  purposes   of  the  case 
he  would  assume  that  it  did  not;   for  the  purposes  of  to-day 
he  should  assume  that  the  law  about  working  upon  people  by 
fright  did   not  apply   to   the  case   of  a   child   of  such  tender 
years   as   this.     Then  arose  the  question,  which  would  be  for 
them  to  decide,  whether  this  death  was  directly  the  result  of 
the  prisoner's   unlawful   act — ^whether    they   thought   that  the 
prisoner  might  be  held  to  be  the  actual   cause  of  the    child's 
death,  or  whether  they  were  left  in  doubt  upon  that  upon  all  the 
circumstances  of  the  case.     After  referring  to  the  supposition 
that   the   convulsion^    were    brought    on   owing    to  the    child 
teething  he   said   that,  even   though  the  teething  might  have 
had  something  to  do   with  it,  yet  if  the   man's  act  brought 
on  the   convulsions    or    brought  them    to  a  more   dangerous 
extent,  so  that  death  would  not  have  resulted  otherwise,  then  it 
would  be  manslaughter.     If,  therefore,  the  jury  thought  that  the 
act  of  the  prisoner  in  assaultinj^  the  girlwas  entirely  uncon- 
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Rn.  nected  with  it^  that  the   death  was  not  caused  by  it,  but  by 

lowEBM,  ^  combination  of  circamstances,  it  would  be  accidental  death  and 

not  manslaaghter. 

1874.  Not  QuiUy. 

JiantkaighUr 
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Carlisle,  Friday,  Feb.  20,  1874. 

(Before  Mr.  Justice  Dknmak.) 

RXO.  V,  MACLIBOD.(a) 

Mansla/ughter — Medical  man — Negligence — Evidence, 

A  medical  man  is  bound  to  use  'proper  sJcill  and  caution  in  dealing 
with  a  poisonous  drug  or  dangerous  instrument,  and  if  he  does 
not  do  so  and  death  enisues  he  is  guilty  of  manslaughter  ;  alitor  if 
it  is  want  of  skill  arising  from  m^ere  error  of  judgment, 

ALEXANDER  MACLEOD  was  charged  with  the  man- 
slaughter  of  his  wife,  Annie  Macleod,  at  Carlisle,  on  the 
15th  of  October,  1873. 

Thurlow  and  T.  F,  Fenunch  were  for  the  prosecution. 

Charles  Russell,  Q.  C,  and  Fawcett  were  for  the  defence. 

The  case  against  the  prisoner  was  that  of  having  unlawfully 
killed  his  wife  by  having  administered  to  her  a  large  quantity  of 
a  certain  drug  called  muriate  of  morphia.  From  the  evidence  it 
appeared  the  prisoner,  who  had  been  for  about  twenty  or  thirty 
years  a  surgeon  on  the  medical  staff  of  the  Madras  Army  in  India, 
came  over  to  live  in  England,  about  a  year  and  a  half  or  two 
years  ago,  and  shortly  after  came  to  Carlisle,  and  brought  with 
him  the  deceased  woman  his  wife.  For  a  short  time  before  the 
15th  of  October,  while  the  prisoner  and  his  wife  were  living 
together  in  Cluswick-street,  Carlisle,  one  of  their  children,  who 
was  about  six  years  of  age,  became  ill  of  typhoid  fever,  and  for 
a  fortnight  before  that  the  deceased  woman  had  been  in  a  bad 
and  weak  state  of  health.  That  indisposition  was  materially 
increased  by  having  to  attend  to  her  sick  child,  which  she  had 
done  most  assiduously,  and  for  several  days  previous  to  the  15th 
of  October,  she  appeared  never  to  have  obtained  good  rest.     In 

(a)  Reported  by  H.  Thdblow,  Esq.,  BarxiBter-at-Law. 
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the  middle  of  that  day — ^the  15th  of  October — she  appeared  very        Rm. 
unwell  indeed,  and  the  prisoner,  finding  she  had  not  obtained  any     ^^J^;^^ 

proper  rest,  determined  to  give  her  an  opiate.   At  4  p.m.  he  went        

to  Mr.  Todd,  a  chemist  in  the  town,  and  there  obtained*Jn  a  1874. 
bottle  twenty  grains  of  morphia,  and  paid  eightpence  for  it,  that  j^^^J^jj^^ 
being  the  price  of  that  quantity  to  a  medical  man.  The  prisoner  ^Nt^U^m*. 
went  home,  gave  his  wife  one  grain,  after  weighing  it,  and 
repeated  other  doses  without  weighing  them;  altogether  he 
administered  something  like  sixteen  and  half  grains  before  seven 
o'clock  that  evening,  m  about  three  or  three  and  a  half  hours. 
About  6.30  the  prisoner  went  for  Dr.  Walker,  and  told  him  his 
wife  had  taken  too  much  morphia,  and  as  thev  were  proceeding 
from  Dr.  Walker's  house  to  the  prisoner's  they  had  a  conversation 
in  which  the  prisoner  stated  that  he  had  given  her  repeated  doses 
of  morphia,  i^t  he  had  given  her  one  grain  as  a  first  dose  which 
he  had  weighed,  but  that -in  repeating  the  doses  he  had  not 
weighed  them,  but  guessed  the  quantity.  Dr.  Walker  on  his 
arrival  found  the  poor  woman  lying  on  the  hearth  rug  in  front  of 
the  fire  suffering  from  nain  and  apparently  unconscious.  Dr.Walker 
tried  various  means  of  restoring  her.  At  twenty  minutes  before 
nine  o'clock.  Dr.  Maclaren  was  called  in  and  he  injected  atropine 
as  an  antidote.  The  deceased  was  then  in  a  state  almost  comatose, 
and  it  was  found  impossible  to  rouse  her.  She  died  at  ten  o'clock, 
having  all  the  symptoms  of  death  by  morphia.  Under  these  circum- 
stances it  was  submitted  by  the  prosecution  that  the  conduct 
of  the  prisoner  had  been  so  heedless  and  reckless  in  giving  sach 
large  doses  of  morphia,  that  he  was  criminally  liable  and  was 
guilty  of  the  offence  of  manslaughter.  For  the  prosecution  the 
following  evidence  was  given  : 

Elizabeth  Mitchell  said,  I  went  to  Dr.  Macleod's  as  oook,  on 
the  19th  of  October.  I  was  in  his  service  on  the  15th  October. 
Mrs.  Macleod  had  not  been  well  for  nearly  a  fortnight  before  her 
death,  but  was  taken  worse  the  last  few  days.  During  the 
last  three  days  she  had  not  had  any  proper  rest  owing  to  her 
little  boy  being  ill.  On  the  morning  of  the  day  of  her  death 
when  she  came  down  to  breakfast  she  did  not  appear  at  all 
well. 

OrosS'eQcamined. — The  prisoner  also  assisted  in  waiting  on  her  « 

all  day.  There  were  fonr  children  in  the  house,  and  the  eldest 
boy  was  very  ill  of  typhoid  fever ;  the  prisoner  also  attended  to 
him,  and  prescribed  for  him.  Mrs.  MM)leod  was  very  anxious 
about  the  child  and  had  no  proper  rest.  For  about  three  nights 
before  her  death  she  had  hiurdly  any  rest  at  all.  Dr.  Macleod's 
rest  was  also  much  broken.  They  lived  very  happily  together 
and  did  not  visit  much.  I  did  not  notice  in  the  morning  that 
Mrs.  Macleod  rather  rambled  in  her  mind,  but  I  noticed  it  about 
three  o'clock.  She  had  given  up  the  idea  of  going  to  the 
wedding  of  her  sister  three  days  before.  On  the  day  of  her 
death  she  said  she  would  like  to  go  to  the  wedding,  but  would 
not  like  to  leave  her  little  boy.     I  took  her  break&st  in  that 
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Rbo.        morniDg;  but  she  could  sot  eat  it^  and  as  far  as  I  know  she  had 

MAoiaoD      ^^  ®^^^^  ^^^^  *^^*  ^*^y*     I^®o®*8ed  died  shortly  before  ten. 

'         Elizabeth  Dunne  said   she   was  employed  as  charwoman  by 

1874.  Mr.  and  Mrs.  Macleod.  I  went  as  soon  as  they  took  the  house  in 
3fan8l  hter  Chiswick-street ;  as  far  as  I  can  recollect  it  was  about  the  8th  of 
--NegUgemx.  July.  I  Was  for  five  weeks  altogether  from  the  8th  July ;  I  was 
there  during  the  whole  of  the  week  in  which  the  15th  of  October 
fell.  I  never  waited  on  Mrs.  Macleod.  It  was  only  once  when 
she  was  ill  that  she  required  waiting  upon.  I  saw  the  deceased  a 
few  days  before  the  15th  of  October  j  she  was  very  poorly  the 
whole  of  the  week.  She  seemed  very  much  depressed^  very  low, 
complained  she  had  got  no  sleep,  and  was  very  anxious  about  the 
child.  The  child  was  ill  about  a  fortnight  before  Mrs.  Macleod 
died.  No  doctor  attended  either  Mrs.  Macleod  or  the  boy.  I  was 
not  present  when  Dr.  Walker  came,  I  left  a  little  before  seven 
and  returned  about  nine.  She  died* about  a  quarter  before  ten. 
I  saw  her  about  five  o'clock  on  the  day  of  her  death  lying  on  the 
hearth  rug  in  the  drawing-room  ;  I  threw  a  rug  over  her.  She 
appeared  to.  be  then  wandering  in  her  mind.  I  also  saw  her  at 
three  o'clock  when  there  was  aJso  a  little  wandering,  but  she  was 
not  so  bad  as  at  five,  I  saw  her  in  the  morning  and  she  then  said 
she  felt  very  ill.  While  the  child  was  ill  she  did  nothing  but 
wait  on  the  child,  of  which  she  was  very  fond.  When  I  returned 
at  nine  o'clock.  Dr.  Walker  and  Dr.  Maclaren  were  there.  I  saw 
then  if  she  was  not  dead  she  was  very  near  it.  She  was  lying  at 
the  foot  of  the  stairs  covered  with  rugs. 

Cross-examined. — The  doctors  were  endeavouring  to  rouse  her 
np.  I  remember  talking  .to  her  about  the  wedding.  She  told 
me  to  be  sure  to  awake  her  at  twelve  as  she  was  going  by  the 
half-past  one  traiii  to  Nottingham,  to  the  wedding ;  this  was  at 
three  o'clock,  and  I  expect  it  was  half-past  one  in  the  day 
she  meant,  she  did  not  seem  to  know  the  hour. 
.  William  Eushton  (Cecil-street,  assistant  to  Mr.  Joe  Todd, 
druggist),  said,  I  know  Dr.  Macleod.  He  came  to  our  shop  on 
the  14th  .of  October  last,  asked  for  twenty  grains  of  muriate  of 
morphia,  and  I  supplied  him  with  it.  I  weighed  it  and  put  it  into 
a  small  stopper  bottle ;  I  believe  the  bottle  produced  to  be  the 
same.  It  has  a  label  on  with  the  words  ''  morphia  muries."  He 
said  muriate  of  morphia.  If  he  had  asked  for  morphia  simply  I 
would  have  given  him  the  same.  I  was  about  to  put  on  a  &esh 
label,  and  he  said  he  would  rather  the  old  label  remained  the  same 
as  the  bottle  belonged  to  a  medicine  chest.  I  charged  him  eight- 
pence  for  it — the  price  usually  charged  to  a  medical  man;  the 
twenty  grains  filled  the  bottle. 

Mr.  Walker  said  :  I  am  a  surgeon  and  honorary  surgeon  to  the 
dispensary;  had  never  attended  Mrs.  Macleod  professionally  before 
the  day  of  her  death.  On  the  15th  of  October,  about  seven 
o'clock  in  the  evening,  the  prisoner  called  for  me,  being  about 
the  nearest  doctor  to  where  he  lived.  He  said  his  wife  was  very 
ill,  he  was  afraid  she  had  taken  too  much  morphia,  and  asked  me 
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to  go  with  him  and  I  did  so.     On  the  way  from  my  house  to  the        Rbo. 
prisoner's  had  a  conversation  with  him ;  he  said  his  wife  had  been  ^' 


MACLEOD. 


attending  upon  a  sick  child,  and  she  had  very  little  sleep  for  about 
a  week;  that  she  was  in  a  very  excited  state,  and  that  he  had  given  1874. 
her  some  morphia  to  make  her  sleep,  he  did  not  know  how  much.  "^ 
He  had  given  her  onQ  grain  at  first  and  he  had  given  her  several  __^Vea^«n^ 
unknown  doses  every  half  hour;  he  said  he  guessed  the  quantities ; 
he  said  he  had  given  the  first  dose  about  four  o'clock,  but  it  took 
no  effect,  she  had  not  been  sent  to  sleep  and  she  did  not  go  to 
sleep  till  afber  the  last  dose.  That  was  all  the  conversation  they 
had.  Prisoner  then  appeared  to  be  in  a  very  excited  state.  The 
drawing-room  was  down  stairs,  and  I  there  saw  Mrs.  Macleod  on 
the  hearthrug  before  the  fire  with  a  blanket  over  her.  She  was  in 
a  state  of  coma,  her  breathing  was  difficult,  she  was  livid  in  her 
face  and  her  pupils  were  contracted,  I  failed  to  arouse  her  by 
shaking  her,  and  went  for  my  stomach  pump  and  injected  hot 
water,  and  what  came  back  was  the  colour  of  port  wine.  Dr. 
Macleod  said  he  had  given  her  the  morphia  in  port  wine.  Was 
away  for  my  stomach  pump  about  five  minutes,  and  when  I 
returned  she  was  lying  in  the  lobby  covered  with  a  blanket.  Went 
on  doing  all  I  could  to  arouse  her,  aidedby  the  prisoner,  by  apply- 
ing mustard  plasters  to  her  legs  and  ammonia  to  her  nostrils. 
We  failed  to  arouse  her,  and  I  sent  for  Dr.  Maclaren  at  half-past 
eight.  He  arrived  and  we  injected  into  one  of  the  veins  atropine 
(an  alkaloid  of  belladonna),  to  counteract  the  effects  of  the 
morphia.  When  I  first  arrived  I  could  not  tell  whether  her  case 
was  hopeless  or  -  not.  In  my  opinion  the  deceased  died  from 
morphia.  I  made  a  post  mortem  examination  in  conjunction  with 
Dr.  Maclaren.  The  post  mortem  was  consistent  with  death  from 
morphia,  and  there  was  no  other  cause  perceptible.  In  my 
opinion  death  resulted  from  poisoning  by  morphia.  All  the 
organs  were  healthy.  Morphia  is  given  to  produce  sleep  and 
allay  pain.  Sometimes  it  is  given  generally  for  affections  of  the 
nervous  system.  It  is  a  medicine  well  known,  about  equally 
known  with  atropine.  Had  no  conversation  with  Dr.  Macleod 
about  the  little  bottle  produced  ;  Dr.  Maclaren,  who  took  charge  of 
it,  had  seen  the  bottle,  and  as  far  as  the  appearance  went  it  might 
cont-ain  about  three  grains.  I  have  not  very  often  administered 
morphia;  it  is  a  very  ticklish  thing  to  deal  with.  I  know 
it  to  be  dangerous,  and  I  have  not  used  it  much.  A  grain 
has  proved  fatal ;  generally  speaking  a  weak  woman  would  not 
stand  so  much  as  a  strong  man.  Sometimes  a  person  suffering 
from  disease  would  stand  more  than  a  healthy  person.  From 
reading,  I  know  that  one  grain  and  less  have  proved  fatal,  and 
twenty  grains  have  not.  I  don't  recollect  having  any  con- 
versation with  Dr.  Macleod  about  whether  he  had  given  his  wife 
morphia  before.  In  my  opinion  prisoner  administered  the  morphia 
in  too  great  a  quantity.  It  is  very  difficult  to  measure  the  weight 
of  morphia  by  the  eye,  it  should  be  done  by  being  weighed. 
Oross-examined. — The  prisoner  defended  what  he  had  done. 
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Bao.       and  was  not  conscibns  of  Iiaving  made  any  blander.     There  is  a 
''•  wide  difference  as  to  the  mode  of  treatment  by  morphia ;  opiom 

'     is   used  in  cases  of  nisomnia;   morphia  generally  affects  the 

1874.       patient  rapidly,  much,  however,  depends  on  whether  there  was 

M  lauaht     ^^^^  solid  food  in  the  stomach  of  the  patient. 

'^egUgmoe.  ^^*  Boderick  Maclaren  said,  I  am  a  physician  and  graduate  of 
Edinburgh  Uniyersity.  Saw  Mrs.  Macleod,  the  deceased,  a  little 
before  nine  on  the  15th  of  October;  she  was  in  the  state 
described  by  Mr.  Walker.  Was  present  at  the  post-mortem  exami- 
nation j  in  my  opinion,  opium,  in  some  form,  was  the  cause  of 
death ;  the  prisoner  gave  me  the  bottles  produced ;  it  then  con- 
tained three-and-a-hsJf  grains  of  morphia ;  he  also  told  me  that  he 
had  given  decec^ed  one  grain  at  four  o'clock,  which  he  weighed, 
and  then  larger  doses  without  weighing  them,  up  to  half-past 
six.  He  said  she  had  not  been  in  the  habit  of  taking  morphia. 
I  have  had  considerable  practical  experience  in  administering 
morphia,  and  in  my  opinion  his  mode  of  treating  Mrs.  Macleod 
was  not  a  proper  one,  the  doses  were  excessive ;  if  three  or  four 
grains  of  morphia  are  administered,  the  effect  generally  takes 
place  in  about  twenty  or  thirty  minutes. 
This  was  the  case  for  the  prosecution. 

Dekman,  J.,  in  summing-up  the  case  to  the  jnry,  said,  the  law 
was  this,  whether  a  man  be  a  medical  man  or  not,  if  he  dealt 
with  dangerous  medicines  he  was  bound  to  use  them  with  proper 
skill,  and  was  bound  to  bring  proper  care,  and  employ  proper 
caution,  so  that  persons  should  not  be  endangered  by  want  of 
skill,  on  his  part,  or  want  of  caution  or  care  in  dealing  with 
those  deadly  ingredients.  Whether  it  be  deadly  weapons,  or 
drugs,  the  law  was  the  same,  and  it  made  no  difference  whether 
a  medical  man  was  dealing  with  a  patient  or,  as  a  volunteer, 
dealing  with  a  friend  or  with  his  wife.  The  jury  might  be 
enlightened  by  looking  at  the  relations  between  the  parties,  and 
he  was  by  no  means  prepared  to  say  that,  in  judging  of  the 
evidence,  it  would  not  eidighten  them  very  much,  and  enable 
them  to  appreciate  the  evidence  on  the  main  point,  whether 
the  man  did  not  do  his  best,  not  in  the  sense  of  doing  a  bad 
best — but  doing  a  good  best,  he  being  a  medical  man,  and 
therefore  likely  to  know  whether  a  drug  was  Ukely  to  be 
dangerous  in  the  quantity  administered  or  innocuous.  There 
was  ample  evidence  that  the  death  of  the  deceased  was  caused 
by  morphia.  There  was  great  difference  of  opinion  as  to  the 
quantity  of  the  drug  which  could  be  administered  safely;  how- 
ever, if  the  jury  were  satisfied  that  the  death  was  caused  by 
morphia ;  and  if  it  was  administered  without  proper  care,  skill, 
and  caution,  and  without  a  proper  knowledge  of  morphia  by 
the  prisoner — whether  in  the  weighing  of  the  drug,  or  in  any 
other  way  that  would  be  clear  negligence — he  would  not  use 
the  term  ''gross  negligence,'^  because  it  was  liable  to  mis- 
interpretation— and  if  that  was  so,  the  prisoner  would  be  guilty 
of  manslaughter.     But  if  the  drug  was  administered  without 
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want  of  skill  'and  intending  to  do  for  the  best— doing  nothings        Rao. 
in  fact,  a  skilful  man  mi&rlit  not  do— then  if  the  lary  merely  thoacfht     ..  ^' 
it  was  some  error  of  judgment  which  anybody  might  We  •  ^^'^ 
committed^  the  prisoner  should  be  acquitted.  1674. 

Not  ChiUty.     j^,,^^^ 

— NegKgenoe, 


COUET  OP  CRIMINAL  APPEAL. 

Sabwrday,  Jan.  24^  1874. 

(Before  Lord  CoLEBmas^   C.J.^  KbatinOj  J.,  Mellob^  J.,  and 

PiooTT  and  Clsasbt^  BB.) 

BeO.  v.  CBEESE.(a) 

Misdemeanor — Fraudulent  removal  of  property  by  debtor — Assign^ 
ment  before  liquidation — Debtors^  Act,  1869,  ».  11,  aub-s.  5 — 
Bankruptcy  Act,  1869,  s,  15 — Bills  of  Sale  Act. 

A  debtor,  on  the  17th  of  October,  1873,  filed  his  petition  for  the 
liquidation  of  his  affairs  by  arrangement  and  a  trustee  was  duly 
appointed.  In  December,  1872,  he  had  assigned  his  property  to 
L.  and  W.,  to  whom  he  was  indebted  {L,  having  then  advanced 
a  further  sum  of  350i.  for  the  purpose  of  enabling  the  business 
to  be  carried  on),  upon  trust,  for  the  benefit  of  L.  and  W.  and 
his  scheduled  creditors.  There  were  other  creditors  than  tliose 
scheduled.  On  the  \Uh,  16th,  and  17th  of  October,  1873,  the 
debtor  fraudulently  removed  portions  of  the  property  so  assigned 
to  L.  and  W,,  and  in  respect  of  these  removals  he  was  indicted 
under  the  Debtors*  Act,  1869,  s,  11,  sub-s,  5,  for  having,  within 
four  months  next  before  tlie  com/mencement  of  the  liquidation 
of  his  affairs,  fraudulently  removed  part  of  "  his  property,"  of 
the  value  of  101,  and  upwards  : 

Held,  that  tits  offence  was  not  proved,  for  the  property  was  not  his 
at  the  time  of  removal,  but  that  of  L,  and  W,,  the  trustees  under 
the  assignment. 

Secondly,  that  the  assignment  required  to  be  registered  under  the 
Bills  of  Sale  Act,  17  4*  18  Vict,  c,  86,  and  was  inoperative 
against  the  trustee  rmder  the  liquidation, 

CASE  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  Worcestershire  Quarter  Sessions. 

(a)  Reported  by  John  Thompson,  Esq.,  Barristor-at-lAw. 
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Rbo.  On  the  7th  of  January,  1874,  the  prisoner,  Thomas  Creese, 

*'•  was  tried  before  me  at  the  Worcestershire  Quarter  Sessions,  on 

a  charge  of  misdemeanor,  under  the  11th  section  of  the  Debtors' 

1874.        Act,  1869,  for  having  within  four  months  next  before  the  com- 
--.  T —        mencement  of  the  liquidation  of  his  affairs,  in  pursuance  of  the 

— i>e6tor^^rt  Bankruptcy  Act,  ]  869,  fraudulently  removed  part  of  his  property, 

1869,  8.  11—  of  the  value  of  10/.  and  upwards. 

'^^'*"'^  The  prisoner  was,  at  the  date  of  the  assignment  hereinafter 

mentioned,  and  for  some  years  previously,  the  occupier  of  a  farm 
of  considerable  extent,  called  ''Fakenei^s  Farm,''  as  tenant  to 
Earl  Beauchamp  from  year  to  year. 

In  the  month  of  May,  1872,  the  prisoner  was  in  difficulties, 
and  made  a  disclosure  of  his  affairs  to  Mr.  Henry  Lakin,  the 
land  agent  of  Earl  Beauchamp,  and  to  a  Mr.  William  White, 
both  of  whom  were  creditors  of  the  prisoner  for  moneys  pre- 
viously advanced ;  and  it  appeared  from  such  disclosure  that  the 
prisoner  was  largely  indebted,  and  to  an  amount  exceeding  the 
total  value  of  his  assets,  and  would  be  unable  to  continue  the 
farm  without  assistance.  Thereupon  Mr.  Lakin  and  Mr.  White 
each  made  a  further  advance  to  the  prisoner  by  way  of  temporary 
assistance,  and  Mr.  Lakin  entered  into  communication  with 
Messrs.  Berwick  and  Co.,  of  the  Old  Bank,  Worcester,  who 
were  the  principal  creditors,  and  ultimately  an  arrangement  was 
come  to  which  is  evidenced  by  the  two  documents  next  herein- 
after stated. 

The  first  of  these  documents  (hereinafter  referred  to  as  ''  the 
assignment")  was  an  indenture  dated  tl^  21st  December,  1872, 
and  made  between  the  prisoner  of  the  one  part  and  the  said 
Henry  Lakin  and  William  White  of  the  other  part,  and  duly 
executed  by  aU  the  parties,  whereby  after  reciting  the  tenancy 
of  the  prisoner  of  the  said  Fakener's  Farm,  and  that  he  was  then 
indebted  to  the  said  Henry  Lakin  and  William  White,  and  to 
the  several  other  persons  and  firms  whose  names  appeared  in  the 
first  column  of  the  schedule  thereto  in  the  several  sums  re- 
spectively set  opposite  to  such  names  in  the  second  column  of 
the  said  schedule,  and  being  unable  to  pay  such  sums,  had 
applied  to  Messrs.  Lakin  and  White  to  assist  him  in  making 
some  disposition  and  arrangement  of  his  affairs,  with  a  view  to 
such  ultimate  liquidation  of  his  debts  as  might  be  satisfactory  to 
his  creditors ;  and  that,  for  this  purpose,  it  had  been  agreed  that 
he  should  assign  unto  Messrs.  Lakin  and  White  his  tenancy  of 
the  said  farm,  and  all  other  the  property  thereinafter  mentioned, 
upon  the  trusts  thereinafter  declared;  and  that,  in  order  to 
enable  the  business  of  the  said  farm  to  be  carried  on  as  there- 
inafter mentioned,  Mr.  Lakin  had  agreed  to  advance  to  the 
prisoner  a  further  sum  of  S50L,  for  the  purpose  of  meeting  any 
then  pressing  demands,  and  supplying  other  urgent  occasions. 
It  was  witnessed  that,  in  consideration  of  the  sums  of  money 
then  due  to  Messrs.  La^n  and  White,  and  of  the  further  sum  of 
850^.  then  stated  to  be  paid  and  advanced  by  Mr.  Larkin,  the 
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prisoner  thereby  assigned  all  his  estate^  interest^  tenant  rights         Rao 
and  tenancy  in  the  said  Fakener's  Farm,  and  all  the  live  and  ^' 

dead  farming  stock,  corn,  grain,  hay  and  crops,  implements  of        ' 

husbandry  and  effects,  chattels,  and  utensils  then  in,  upon,  1874. 
about,  or  belonging  to  the  said  farm;  and  all  the  household  itf-^T^ 
furniture  and  effects  in  and  about  the  dwelling-house  then  in  the  ^Debtors' Act, 
occupation  of  the  prisoner  upon  the  said  farm  or  elsewhere,  and  1869,  «.  ii— 
belonging  to  the  prisoner.  And  all  and  every  sums  and  sum  of  -^'^"'i 
money  owing  to  the  prisoner,  in  respect  of  the  said  business, 
unto  Messrs.  Lakin  and  White,  upon  trust,  to  sell  and  convert 
the  same  into  money  at  their  discretion,  in  manner  therein 
mentioned,  and  in  the  meantime,  upon  trust,  to  be  and  continue 
tenants  of  the  said  farm,  and  carry  on  the  business  thereof,  and 
receive  and  take  the  moneys  to  arise  therefrom,  and  to  stand 
possessed  of  the  moneys  to  arise  from  such  sale  and  conversion, 
and  from  carrying  on  the  said  business ;  upon  trust,  in  the  first 
place,  to  pay  the  rent,  tithe,  rates  and  taxes,  premiums  on  fire 
insurance,  and  the  costs  incidental  to  the  assignment,  and  the 
current  wages  and  outgoings  necessary  for  carrying  on  the 
business  of  the  said  farm  (including  any  salary  to  be  paid  to  the 
prisoner,  or  any  other  person  or  persons,  for  managing  the  said 
farm),  and  also  the  said  sum  of  350Z.  so  advanced  by  Mr.  Lakin, 
and  costs  and  expenses  of  the  trustees  as  therein  mentioned.  And 
in  the  next  place  in  or  towards  payment,  at  such  times  and  by 
such  dividends,  as  the  trustees  or  trustee  for  the  time  being  of 
the  said  assignment  might  think  fit,  of  the  said  several  sums  of 
money  in  which  the  prisoner  was  then  indebted  to  Messrs. 
Lakin  and  White  and  his  other  creditors,  as  thereinbefore  recited, 
together  with  interest  upon  any  debts  upon  which  it  might  be 
necessary  or  desirable  that  interest  should  be  paid,  in  order  to 
obtain  time  for  payment  of  the  principal  (and  particularly  upon  a 
bank  debt  to  the  said  Messrs.  Berwick  and  Co.),  and  should 
stand  possessed  of  the  surplus  (if  any)  of  such  moneys,  upon 
trust  for  the  defendant,  his  executors,  administrators,  and 
assigns.  And  it  was  thereby  provided,  among  other  things, 
that  in  case  -of  any  difficulty  arising,  as  therein  mentioned,  the 
trustees  should  have  power  to  wind-up  the  said  farming  business 
and  other  matters  coming  into  their  hands,  either  by  proceedings 
in  bankruptcy,  as  in  an  ordinary  bankrupt's  estate,  or  by 
liquidation,  or  by  any  other  such  means  as  they  might  see  fit 
or  think  best,  or  might  be  advised,  for  the  general  good  of  the 
present  creditors  of  the  prisoner,  without  any  let  or  hindrance 
from  him.  And  it  was  also  thereby  egreed  and  declared  that  it 
was  not  contemplated  that  the  said  assignment  should  be 
registered  under  any  Act  of  Parliament  relating  to  the  regis- 
tration of  bills  of  sale,  and  that  Messrs.  Lakin  and  White 
should  not  incur  any  liability  by  reason  of  the  same  not  being 
registered. 

In  the  schedule  to  the  said  indenture  the  names  of  sixteen 
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creditors    only    appeared,    whose    debts    amounted    in    all    to 
^^      42101.  98.  lOdf.    Among  such  creditors  were  the  following : 


£,    $.    d. 

1874.  The  said  Mesare.  Berwick  and  Co for  2969  11  10 

„.J The  said  William  White    „  473  17    2 

MvidaMtmar  The  said  Henry  Lakin  „  218    1    0 

--•D^fton^Aet,  Earl  Beauchamp,  for  rent  and  tithe „  27119    6 

loo9t  $•   ll"— 

Fraud.  The  other  twelve  creditors  in  the  schedule  were  for  smaller 

amounts. 

The  assignment  comprised  substantially  all  the  prisoner's 
property,  and  it  has  never  been  registered  under  the  Bills  of 
Sale  Act.  The  provision  in  the  assignment  for  not  registering 
the  same  was  inserted  at  the  request  of  the  prisoner,  and  for  the 
purpose  of  saving  his  credit. 

The  second  of  the  documents  before  referred  to  was  an 
agreement  dated  the  23rd  December,  1872,  and  made  between 
the  said  Messrs.  Lakin  and  White  of  the  one  part,  and  the 
prisoner  of  the  other  part,  and  signed  by  all  the  parties,  whereby 
in  effect  the  prisoner  agreed  to  serve  Messrs.  Lakin  and  White 
in  the  capacity  of  bailiff  or  manager  of  the  said  farm,  from  the 
2l8t  December,  1872,  until  such  service  should  be  discontinued 
by  a  month's  notice  of  either  party,  and  whereby  it  was  stipu- 
lated, among  other  things,  that  any  purchases  and  sales  which 
the  prisoner  might  make  on  account  of  the  said  farm  should 
be  made  only  with  consent  of  Messrs.  Lakin  and  White,  and 
that  the  prisoner  was,  so  long  as  the  service  continued,  to  have 
a  salary  of  lOOZ.  per  annum,  and  to  occupy  the  house  on  the 
farm,  except  three  rooms,  which  were  reserved  by  Messrs. 
Lakin  and  White  for  occupation  by  any  other  person  whom 
they  might  appoint. 

The  originals  of  these  two  documents  will  be  in  Court  on  the 
hearing  of  this  case,  for  reference  if  required. 

Formal  possession  was  given  to  Messrs.  Lakin  and  White  on 
the  execution  of  the  assignment,  and  thenceforth  the  prisoner 
continued  to  carry  on  the  farm  ostensibly  as  owner,  but  in  reality 
as  their  bailiff  and  manager,  and  he  did  not,  to  the  knowledge  of 
Messrs.  Lakin  and  White,  until  the  time  hereinafter  mentioned, 
sell  or  purchase  any  stock  on  account  of  the  farm,  without  the 
previous  consent  of  them  or  one  of  them. 

The  said  arrangement  was  communicated  to  Messrs.  Berwick 
and  Co.  and  to  Earl  Beauchamp,  and  assented  to  by  them.  It 
did  not  appear  at  the  trial  whether  the  same  was  or  was  not 
communicated  or  known  to  any  other  creditor  of  the  bankrupt. 

Before  the  completion  of  the  said  arrangement,  the  prisoner 
handed  to  the  trustees  a  list  of  debts,  which  he  represented  to 
be  all  that  he  then  owed.  That  list  comprised  the  debts  men- 
tioned in  the  schedule  to  the  assignment,  and  also  a  number  of 
other  small  debts,  amounting  in  the  aggregate  to  about  150!., 
which  it  was  intended  to  discharge  at  once  out  of  the  850/. 
advanced  by  Mr.  Lakin.     The  prisoner,  however,  knew  at  the 
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time^  and  it  was  tlie  faot^  that  lie  was  tlien  indebted  to  other        Rn. 
persons  not  named  in  the  list^  and  one^  at  leasts  of  such  nndis-      Q^nn 

closed  debts,  viz.,   800Z.  due  to  a  Mr.  Oliver  Grub,  on  the        ' 

prisoner's  note  of  hand,  is  still  unpaid.  i874. 

All  the  debts  mentioned  in  the  said  schedule  to  the  assign-  jf;,^^^^^ 
ment  are  also  still  unpaid,  except  four  or  five,  the  largest  oi  ^D^tor$*Act^ 
which  did  not  exceed  lOl.  ^^^  a^  ^^"" 

There  are  other  debts  of  the  prisoner  still  unpaid,  which  were      '^raud, 
contracted  between  the  dates  of  the  assignment  and  the  com- 
mencement of  the  liquidation. 

The  850Z.  advanced  by  Mr.  Lakin  at  the  date  of  the  assign- 
ment, was  intended  by  all  parties  to  be  applied,  and  was  applied, 
as  follows,  viz.,  1502.,  or  thereabouts,  in  discharging  the  small 
debts  in  the  list  produced  by  the  prisoner  and  not  included  in 
the  schedule  to  the  assignment,  and  the  remaining  part  thereof 
in  carrying  on  the  business  of  the  farm  for  the  benefit  of  the 
trust. 

On  the  17th  of  October,  1873,  the  prisoner,  while  still  carrying 
on  the  business  of  the  said  farm  as  the  bailiff  or  manager  of  the 
trustees  under  the  said  arrangement,  instituted  proceedings  in 
the  County  Court  of  Worcester,  under  the  Bankruptcy  Act,  1869, 
for  the  liquidation  of  his  affairs  by  arrangement,  and  on  the  18th 
of  October,  1873,  a  receiver  was  appointed  by  the  Court,  who 
thereupon  proceeded  to  take  possession  of  the  said  farm  and  the 
stock  and  effects  remaining  thereon. 

On  the  7th  of  November,  1873,  at  a  meeting  duly  summoned 
of  the  prisoner's  creditors,  it  was  resolved  by  a  statutory 
majority,  that  the  affairs  of  the  said  prisoner  should  be  liquidated 
by  arrangement,  and  one  Francis  Spooner  was  appointed  and  is 
now  trustee  under  such  liquidation.  In  the  meanwhile  it  was 
discovered  that  on  the  14th,  16th,  and  17th  of  October,  1873, 
the  prisoner  had,  without  the  consent  or  knowledge  of  Messrs. 
Lakin  and  White,  or  either  of  them,  removed  a  large  quantity 
of  stock  comprised  in  the  assignment,  of  the  value  of  several 
hundred  pounds  from  the  said  farm,  and  sold  the  same,  and 
applied  the  proceeds  for  the  most  part  in  payment  of  the  debts  of 
creditors  not  named  in  the  schedule  to  the  assignment. 

It  is  not  necessary  to  state  in  detail  the  circumstances  of  such 
removal,  since  it  has  been  found  by  the  jury,  and  is  for  the 

})urpo6es  of  this  case  to  be  taken  as  a  fact,  that  the  removal  was 
raudulent. 

It  was,  however,  objected  by  Mr.  Godson,  on  behalf  of  the 
prisoner,  that  the  stock  so  removed  was  vested  in  Messrs.  Lakin 
and  White  by  virtue  of  the  assignment,  and,  consequently,  was 
not,  and  ought  not  to  be  considered  as  the  prisonei^s  property, 
within  the  meaning  of  the  11th  section  of  the  Debtors'  Act,  1869. 
I  declined  to  withdraw  the  case  from  the  jury  on  that  ob- 
jection, being  of  opinion  that  the  assignment  was  void  against 
the  trustee  under  the  liquidation,  either  under  the  Bills  of  Sale 
Act  for  want  of  registration,  or  under  the  Bankruptcy  Act,  1869, 
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Rto.        as   being  an  act  of  bankruptcy  within  twelve   months  of  the 
CBntsB.      commencement  of  the  liquidation^  and  that  having  regard  to  the 

15th  section  of  the  Bankruptcy  Act,  1869,  and  the  3rd  section  of 

1874.  the  Debtors'  Act,  1869,  all  property  divisible  among  the  prisoner's 
Misd^eanor  creditors  under  the  liquidation  must  be  considered  as  his  pro- 
'-Debton'Act,  p©rty,  within  the  meaning  of  the  last-mentioned  Act ;  but  I 
^^^%  '•  J^—  consented  to  reserve  the  point. 

raud,  ipj^Q  j^j,y  returned  a  verdict  of  guilty,  and  the  prisoner  was 

sentenced  to  four  months'  imprisonment,  but  the  sentence  was 
respited,  and  the  prisoner  admitted  to  bail  pending  the  decision 
upon  this  case. 

The  question  on  which  I  respectfully  desire  the  opinion  of  the 
Court  is — Whether  the  stock  comprised  in  the  assignment  of  the 
21st  December,  1872,  and  so  removed  by  the  prisoner  as  afore- 
said, was  the  property  of  the  prisoner  within  the  meaning  of  the 
11th  section  of  the  Debtors'  Act,  1869. 

(Signed)  R.  Paul  Amphlbtt, 

Chairman  of  the  above  Court  of  Quarter  Sessions. 

Oodson  for  the  prisoner. — The  conviction  cannot  be  sustained, 
for  the  property  removed  by  the  prisoner  was  not  his,  within 
the  meaning  of  the  11th  section  of  the  Debtors'  Act,  1869,  sub- 
section 5,  which  enacts  *'that  any  person  adjudged  bankrupt, 
and  any  person  whose  affairs  are  liquidated  by  arrangement,  in 
pursuance  of  the  Bankruptcy  Act,  1869,  shall  be  deemed  guilty  of 
misdemeanor,  "  if  after  the  presentation  of  a  bankruptcy  petition 
against  him,  or  the  commencement  of  the  liquidation,  or  within 
four  months  next  before  such  presentation  or  commencement,  he 
fraudulently  removes  any  part  of  his  property  of  the  value  of  lOZ. 
or  upwards."  By  the  assignment  of  the  21st  of  December,  1872, 
the  property  was  vested  in  Lakin  and  White ;  and  it  so  continued 
to  be  up  to  the  17th  of  October,  1873.  But  it  was  objected 
(1),  that  the  assignment  was  null  and  void  as  against  the  trustee 
for  want  of  registration  under  the  Bills  of  Sale  Act  (17  &  18 
Yict.  c.  36)  j  and  (2)  that  it  was  null  and  void  as  being  an  act  of 
bankruptcy.  As  to  the  first  point,  this  was  an  assignment  for 
the  benefit  of  all  the  existing  creditors  of  the  prisoner,  and  not 
for  a  selected  class  only,  as  appears  by  the  proviso  at  the  end  of 
the  deed :  '^  In  case  of  any  difficulty  arising,  the  trustees  should 
have  power  to  wind-up  the  business  as  they  should  see  fit  for  the 
general  good  of  present  creditors  of  the  prisoner,"  and  that 
being  so,  it  was  not  a  bill  of  sale  that  required  to  be  registered  : 
(sect.  7.)  At  all  events  the  deed  was  binding  inter  partes,  and 
passed  the  property  to  the  trustees  as  against  the  prisoner. 
Secondly,  this  assignment  was  not  an  act  of  bankruptcy.  This 
was  an  assignment  not  in  consideration  of  a  past  debt  merely, 
but  there  was  an  additional  advance  also.  The  case  falls  within 
the  principle  laid  down  in  Ex  parte  Fisher,  re  Ash  (26  L.  T. 
Bep.  N.  S.  931),  that  the  assignment  by  a  debtor  of  all 
his   effects,  partly  as  a  security  for  a  past  debt^  and  partly  as 
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a  security  for  a  substantial  fresh  advance  is  not  necessarily  an        Rao. 
act  of  bankruptcy.     Here  the  S501,  being  a  substantial  advance      CBBxam. 
to  enable  the  farm  to  be  carried  on^  the  assignment  was  valid :  • 

{Mercer  v.  Paterson,  37  L.  J.  54,  Ex.)     Again,  the  petition  was        1874 
not  filed  within  six  months  of  the  date  of  the  deed.     It  will  be  ^;,-^" 
farther  contended  that  the  deed  is  avoided  by  the  title  of  the  -^jMior^'Aa^ 
trustee  under  the  liquidation  relating  back  to  the  date  of  its  1B69,  «.  li— 
execution ;  but  the  doctrine  of  relation  does  not  apply  to  criminal      ^^«^ 
cases. 

Jelf,  for  the  prosecution. — ^Pirst,  the  property  removed  was 
that  of  the  prisoner,  under  sub-sect.  5  of  sect.  11  of  the  Debtors' 
Act,  1869.  Sect.  3  of  that  Act  enacts  that ''  words  and  expres- 
sions '^  defined  or  explained  in  the  Bankruptcy  Act,  1869,  shall 
have  the  same  meaning  in  the  Debtors'  Act,  1869.  The  word 
"  property,''  therefore,  in  sub-sect.  5  of  sect.  1 1  of  the  Debtors' 
Act  means  property  divisible  among  the  debtor's  creditors^  and 
the  sub-section  will  then  read,  "  removes  any  part  of  his  property 
divisible  among  his  creditors."  That  this  was  a  bill  of  sale 
within  the  Bills  of  Sale  Act  requiring  it  to  be  registered,  admits 
of  no  real  doubt.  Secondly,  if  this  assignment  was  an  act  of 
bankruptcy,  the  property  removed  was  the  prisoner's  at  the  time 
of  the  removal.  Aa  to  whether  the  assignment  was  an  act  of 
bankruptcy,  the  decisions  are  conflicting.  According  to  the 
case  Ex  parte  Fialier,  re  Ash  {svp.),  the  amount  of  the  fresh 
advance  is  to  be  looked  at  with  reference  to  the  amount  of 
existing  debts  and  the  extent  of  the  estate.  The  circumstances 
in  this  case  show  that  it  was  an  act  of  bankruptcy :  {Lomax  v. 
Buxton,  24  L.  T.  Bfp.  N.  S.  137 ;  40  L.  J.  150,  0.  P.)  On  the 
face  of  the  deed  it  appears  that  350/.  was  not  a  substantial 
advance :  (Ex  pwrte  Oohen,  L.  Bep.  7  Gh.  App.  Bank.  20 ;  25  L. 
T.  Eep.  N.  S.  473.) 

Godson  in  reply. 

Our,  adv.  vult. 

Lord  CoLBBiDOB,  C«  J.,  delivered  the  judgment  of  the  Court.-^The 
defendant  was  indicted  under  the  5th  sub-section  of  sect.  1 1  of 
the  Debtors'  Act,  1869,  for  having,  within  four  months  of  his 
petition  for  liquidation,  fraudulently  removed  a  part  of  his 
property.  And  the  question  was,  whether  certain  property 
removed  by  him  on  the  14th  and  16th  days  of  October  (which 
was  within  the  period  specified,  and  as  to  which  the  jury  found 
that  the  removal  was  fraudulent)  was  his  property,  wiliiin  the 
meaning  of  that  provision.  It  appeared  that  en  the  21st  day 
of  December,  1872,  the  defendant  had  by  indenture,  for  certain 
consideration,  assigned  his  farm  and  all  the  property  thereon  to 
certain  persons  as  trustees,  upon  certain  trusts  therein  mentioned^ 
and  it  is  to  be  taken  that  the  property  removed  was  part  of  the 
property  comprised  in  that  deed.  The  property  no  doubt  passed 
under  the  deed,  but  the  deed  was  not  registered,  and  it  was 
therefore  contended  for  the  prosecution  that  by  the  Bills  of  Sal^ 
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Rbg.        Act  the   deed  was  void^  to  all  intents   and  purposes^  against 
Orebsb       assignees  in   bankruptcy^   and,   therefore,   at  the   time   of   the 

*      removal,  the  defendant  was  dealing  with  property  upon  which 

1874.  the  deed  did  not  (under  the  events  which  had  happened)  operate, 
Misdaneanor  *^^  *^^^  therefore  it  was  the  defendant's  property,  and  divisible 
— Debtors' Acty  among  his  creditors  as  such,  so  as  to  bring  the  same  within  the 
1869,  «.  11—  words  and  meaning  of  the  section.  We  are  all  of  opinion  that 
rmd,  j.jjg  indenture  required  registration,  and  so  was  inoperative 
against  assignees  in  bankruptcy.  It  was  contended  that  the 
deed  was  a  deed  for  the  benefit  of  creditors,  so  as  to  come 
within  the  exemption  in  the  Bills  of  Sale  Act.  It  has  been  held 
in  the  case  of  the  General  Ftirnishing  Oompany  v.  Venn  (32  L.  J., 
220,  Ex.),  that  creditors  in  the  Bills  of  Sale  Act  means  all  the 
creditors;  and,  therefore,  having  regard  to  the  trusts  in  the 
deed,  viz..  First,  to  pay  the  850Z.  advanced  by  Lakin  and  White ; 
secondly,  to  pay  certain  creditors  named,  being  a  selection  of 
the  defendant's  creditors,  and  then  in  trust  for  the  defendant, 
we  are  clearly  of  opinion  that  it  does  not  come  within  the 
description  of  a  deed  for  the  benefit  of  the  creditors,  as  interpreted 
by  authority.  It  is  a  deed  for  the  benefit  of  certain  creditors, 
and  of  these  unequally ;  and  is,  besides,  a  deed  not  founded  upon 
the  consideration  of  subsisting  debts,  but  upon  a  new  considera- 
tion and  advance.  That  being  so,  as  soon  as  there  was  a  petition 
for  liquidation,  the  de^ed  was  void  as  against  the  trustee,  and  the 
property  comprised  in  the  deed  became  the  property  of  the 
trustee.  But  it  does  not,  in  our  opinion,  follow  from  this  that  it 
was  the  property  of  the  defendant  on  the  16th  day  of  October, 
or  at  any  time  between  the  assignment  and  the  liquidation. 
The  assignment  is  absolute,  and  irrevocably  transfers  the  pro- 
perty. There  is  no  imaginable  state  of  things  under  which  the 
property  could  return  to  the  defendant.  The  resulting  trust 
of  the  surplus,  after  paying  all  the  debts  specified,  cannot  be 
regarded  as  giving  the  defendant,  even  contingently,  any  interest 
in  the  goods  themselves.  In  this  case,  the  trustee  under  the 
liquidation  does  not  make  title  to  the  property  through  the 
defendant,  as  being  his  at  the  time  of  the  petition,  but  claims 
the  goods  as  having  been  the  defendant's  at  the  time  of  the 
assignment,  and  then  the  assignment  by  the  Act  of  Parliament 
cannot  be  set  up  against  him.  Just  as  in  the  case  of  payments 
by  way  of  fraudulent  preference.  The  bankrupt  voluntarily,  and 
.  in  contemplation  of  bankruptcy,  pays  a  particular  debt :  he  can 
never  by  possibility  acquire  any  right  to  it ;  but  his  assignee  in 
bankruptcy  can  recover  it  back,  not  because  it  became  his  (the 
bankrupt's),  but  because  he  ought  not  to  have  made  the  payment, 
and  deprived  the  estate  of  the  benefit  of  the  amount.  If  any 
person  had  seized  or  converted  the  goods  after  the  assignment, 
the  defendant  could  never  have  maintained  an  action,  and  the 
assignee,  in  order  to  recover,  must  treat  it  not  as  a  wrong  done 
to  the  defendant,  but  as  a  wrong  done  to  him  as  trustee.  The 
learned  counsel  for  the  prosecution  appeared  to  feel  that  this 
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conclasion  was  unayoidable^  and  he  therefore  mainly  relied  npon        Rn. 
a  constraction  of  the  sub-section  in  question  which^  if  correct,      rj«La- 

might  sustain  the  present  indictment.     He  contended  that  the        

proper  meaning  of  the  words  "  his  property/'  in  the  5th  sub-        1874. 
section,  was  property  divisible  among  his  creditors,  and  that  as 
the  property  in  this  case  became  divisible  among  his  creditors.  Misdemeanor 
the    offence  was    proved.      To    this  argument   there  are   two  —Debtort'Act, 
answers:  First,  at  the  time  when  the  act  was  done  it  was  not  ^^^%,  *•  P~~ 
property  divisible  among  his  creditors,  but  became  so  by  notice 
of  a  subsequent  event  which  might  or  might  not  have  happened ; 
and  you  cannot  upon  general  principles  (except  by  virtue  of  some 
clear  and  express  enactment)  alter  the  character  of  an  act  by 
something  which  occurs  afterwards  so  as  to  make  it  criminal. 
But  it  is  not  necessary  to  resort   to   this   answer,  because  we 
think  the  argument  of  the  learned  counsel  as  to  the  construction 
of  the  sub-section  in  question  is  not  well  founded.     The  argu- 
ment waa  based    upon    a    comparison   of   the   words    in    the 
sub-section  in   question   with  that   of  other  sub-sections,   and 
particularly  upon  that  of  the  15th  section  of  the  Bankruptcy  Act, 
1869.     That  section  commences  as  follows : — ''  The  property  of 
the  bankrupt  divisible  among  his   creditors,  and  in  this  Act 
referred  to  as  the  property  of  the  bankrupt,^'  so  that  in  the 
Bankruptcy  Act  the  words,  "  property  of  the  bankrupt,''  means 
his  property  divisible  among  his  creditors.     The  section  then 
specifies  what  property  is  not  divisible,  and  therefore  does  not 
come  under  the  word  property,  viz.,  property  held  in  trust,  and 
tools   of  trade,  wearing  apparel,  &c.,   of  a  certain  value,  and 
afterwards  what  property  is  divisible.    By  the  third  section  of 
the  Debtors'  Act,  1869,  words  and  expressions  in  that  Act  have 
the  same  meaning  as  in  the  Bankruptcy  Act;   so  that  in  the 
Debtors'  Act,  the  words,  "  property  of  the  bankrupt,"  mean  "  his 
property  divisible  among  his  creditors."     They  must  be  so  read 
in  the  5th  sub-section,  and  the  offence  would  consist  in  removing 
the  property  of  the  bankrupt  divisible  among  his  creditors,  so  as 
not  to  apply  to  trust  property  or  tools  of  trade,  &c.     But  we 
were  asked,   upon   the   comparison   above  mentioned,   to   read 
the  words   as   not  referring  to   the  property  of  the  bankrupt 
divisible,  but  to  something  which  is  not  his  property  at  the  time, 
but  afterwards  becomes  aivisible  by  the  operation  of  the  bank- 
ruptcy law;  a  reading  of  the  statute  opposed,  as  we  think,  to 
true  rules   of  construction,   and  violating   the   principle   as   to 
altering  the  quality  of  acts,  innocent  when  done,  so  as  to  make 
them  criminal  by  relation,  to  which  we  have  already  adverted. 
It  therefore  appears  to  us,  that  in  the  present  case  the  defendant 
improperly  removed  the  property  of  the  trustees  under  the  deed, 
and  not  his  own  property.     The  date  at  which  the  act  was  done 
warrants  the  conclusion  that  it  was  done  to  evade  the  operation 
of  the  bankrupt  laws,  which  may  be  said  of  all  cases  of  fraudulent 
preference;  but  another  enactment  is  necessary,  in  addition  to 
the   16th  sub-section  of  the  11th  section,  and  the   three  sub- 
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Rao.        sections  of  tlie  13th  section  to  meet  such  a  case  as  this.    We 

had  a  considerable  argument^  and  many  authorities  were  referred 

to  for  the  purpose  of  showing  that  the  assignment  was  an  act  of 

1B74.        bankruptcy^  so  as  to  avoid  the  deed^  and  so  give  the  assignees  a 

Misdemeanor  *^*^®  ^^  relation  back  to  that  time.     But  as  we  have  treated  the 

^Debtors* Act,  deed  as  wholly  void  against  the  trustee  in  liquidation^  by  virtue 

)869,  9,  11— of  the  Bills  of  Sale  Act,  it  appears  unnecessary  to  consider 

Fraud,       whether  it  is  capable  of  being  considered  as  an  act  of  bankruptcy. 

It  is  fortunate  that  we  deem  this  unnecessary,  because   (after 

che  cases  of  Lomax  v.  BvaUm,  24  L.  T.  Bep.  N.  S.  137 ;  L.  Bep. 

6  0.  P.  107,  and  Ex  parte  Fisher,  re  Ash,  L.  Bep.  7  Oh.  Ap. 

636 ;  26  L.  T.  Bep.  N.  S.  931),  being  unable  in  a  criminal  case 

to  draw  inferences  of  fact,  we  have  hardly  materials  before  us  to 

determine  whether  the  deed  was  an  act  of  bankruptcy  or  not. 

It  was  suggested,  that  at  all  events  the  defendant,  as  bailiff  with 

possession,  had  a  qualified  property  in  the  things  removed,  and 

that  this  was  sufficient ;  but  independent  of  other  objections,  the 

previous  argument  of  the  learned  counsel  had  disposed  of  this 

argument,  since  it  could  not  be  contended  that  this  qualified 

property  was  divisible  among  his  creditors,  so  as  to  come  within 

the   section.      For  the  reasons    assi^ed,  we   think   that   the 

defendant,   on  the   14th  and   16th   days   of  October,   did  not 

remove  his   own  property,  and  therefore  the  conviction   must 

be  quashed. 

OonvicU&ii  quashed. 
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PHILADELPHIA,  U.S. 

Tuesday,  December  6th,  1873. 
{Before  Peeece,  J.) 

GOHHONWlBAI/rH  V,  MAaBB.(a) 

A  judge  may,  where  the  evidence  is  clear  and  uncontradicted,  amd 
the  chan'acter  of  the  witnesses  ummpeached  a/ad  wnshaken,  tell 
the  jury  in  a  criminal  case  that  it  is  their  duly  to  convict, 

THIS  was  a  motion  for  a  new  trial  and  in  arrest  of  judgment 
on  the  ground  of  misdirection  in  the  charge  to  the  jury. 
PiEBCE,  J.,  in  his  judgment  said,  the  evidence  against  the 
defendant  was  clear  and  explicit  by  two  witnesses,  who  testified 
to  haying  bought  and  drunk  liquors  at  the  defendant's  place 
within  this  year;  one  said  he  thought  it  was  in  the  month  of 
April;  the  other  said,  *^one  time  was  in  April,  I  remember." 
The  defendant  ofiPered  no  testimony.  There  was  nothing  in  the 
manner  or  matter  of  the  witnesses  to  call  in  question  their 
veracity,  or  in  the  slightest  degree  to  impugpi  their  evidence. 
The  counsel  for  the  defence  did  not  in  any  manner  question  the 
truth  of  their  evidence,  but  confined  his  address  to  the  jury  to  an 
attack  upon  the  law  and  the  motives  of  the  prosecutors.  Were 
the  jury,  under  these  circumstances,  at  liberty  to  disregard  their 
oaths  and  acquit  the  defendant  ?  They  had  been  solemnly  sworn 
to  try  the  case  according  to  the  evidence,  and  a  regard  to  their 
oaths  would  lead  them  but  to  one  conclusion,  the  guilt  of  the 
defendant.  After  carefully  stating  the  evidence  to  them,  I  told 
them  that  I  had  no  hesitation  in  saying  that  it  was  their  duty  to 
convict  the  defendant.  The  counsel  for  the  Commonwealth 
states  the  charge  to  have  been  "  The  judge  declared  that  he  had 
no  hesitation  in  saying,  that  under  the  evidence,  it  was  the  duty 
of  the  jury  to  render  a  verdict  of  guilty  under  the  bill  of  indict- 
ment.^'  But  no  matter  which  form  of  expression  was  used,  it 
was  the  evidence  to  which  I  had  just  called  their  attention  that 
indicated  their  duty,  and  in  view  of  which  the  remark  was  made. 
I  perceive  no  error  in  this.     It  was  not  a  direction  to  the  jury  to 

(a)  Although  an  American  oase,  the  principles  of  the  criminal  law  being  the  same 
as  m  England,  and  the  like  dntiea  and  powers  of  the  Jndge  being  recognised,  a  care- 
follj  prepared  judgment  on  an  important  question  that  may  arise  here  at  some  time 
has  been  deemed  worthy  of  a  place  for  any  future  reference. — Edrob. 
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convict  the  defendant.  It  was  simply  pointing  them  to  their 
duty.  Jurors  are  bound  to  observe  their  oaths  of  office,  whether 
it  will  work  a  conviction  or  acquittal  of  a  defendant,  and  they 
are  not  at  liberty  to  disregard  uncontradicted  and  unquestioned 
testimony  at  their  mere  will  and  pleasure.  Where,  however,  the 
testimony  is  contradicted  by  testimony  on  the  other  side ;  or  a 
witness  is  impeached  in  his  general  character,  or  by  the  impro- 
bability of  his  story,  or  his  demeanour,  it  would  be  an  unquestion- 
able error  in  a  judge  to  assume  that  the  facts  testified  to  by  him 
had  been  proved.  In  Delany  v.  Robinson  (2  Wharton,  507), 
Chief  Justice  Gibson  says :  "  It  will  not  be  pretended  that  a  jury 
may  find  capriciously  and  without  the  semblance  of  evidence,  or 
that  the  court  may  not  set  aside  their  verdict  for  palpable 
error  of  fact ;  and  if  it  may  subsequently  unravel  all  they  have 
done,  why  may  it  not  indicate  the  way  to  a  wholesome  conclusion 

in  the   first  instance Without  this   process  of  judicial 

review^  causes  would  frequently  be  determined,  not  according  to 
their  justice,  but  according  to  the  comparative  talents  of  the 
counsel.  To  hold  the  scales  of  justice  even,  a  judge  may  fairly 
analyse  the  evidence,  present  the  questions  of  fact  resulting  from 
it,  and  express  his  opinion  of  its  weight,  leaving  the  jury, 
however,  at  full  and  active  liberty  to  decide  for  themselves. 
The  jud^e  who  does  no  more  than  this,  transcends  not  the  limits 
of  his  duty.''  This  was  said  in  a  case  in  which  there  was  a 
conflict  of  testimony.  It  is  the  duty  of  the  Court,  when  it  is 
decidedly  of  opinion  that  the  evidence  given  by  the  plaintiff, 
supposing  it  to  be  all  true,  does  not  tend  to  prove  such  facts  as 
will  in  law  entitle  him  to  recover,  to  tell  the  jury  so.  And  if  the 
jury  were,  after  such  direction  from  the  Court,  to  find  a  verdict 
for  the  plaintiff,  it  would  be  the  duty  of  the  Court  to  set  it  aside 
and  grant  a  new  trial:  {MaUon  v.  Fry,  1  Watts,  435,  Kennedy,  J.) 
To  submit  a  fact  destitute  of  evidence  as  one  that  may  never- 
theless be  found,  is  an  encouragement  to  err,  which  cannot  be 
too  closely  observed,  or  unsparingly  corrected :  {Slooppe  v.  Lat- 
shame,  2  Watts,  267,  Gibson,  C.J.)  It  is  error  in  the  Court  to 
submit  a  fact  to  the  jury  of  which  there  is  no  proof:  {MUler  v. 
Oresson,  5  W.  &  S.  284.)  When  the  evidence  on  a  question  is 
all  one  way  the  Court  is  justified  in  not  transmitting  the  question 
as  one  of  fact  to  the  jury :  {U.  8.  v.  1  Still,  5  Blatch.  C.  0.  403.) 
See  also  Davis  v.  Handy  (6  B.  &  C.  164),  in  which  Abbot,  J., 
Bays :  ''  Where  a  witness  is  unimpeached  in  his  general  character, 
and  uncontradicted  by  testimony  upon  the  other  side,  and  there  is 
no  want  of  probability  in  the  facts  which  he  relates,  I  think  a 
judge  is  not  bound  to  leave  his  credit  to  the  jury,  but  to  con- 
sider the  facts  he  states  as  proved,  and  to  act  upon  them 
accordingly.  To  warrant  an  unqualified  direction  to  the  jury 
in  favour  of  one  party  or  the  other,  the  evidence  must  either  be 
undisputed,  or  the  preponderance  so  decided  that  a  verdict 
against  it  would  be  set  aside,  and  a  new  trial  granted.  The  rule 
with  regard  to  the  positive  instruction  of  the  Court  to  find  facts 
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admits  of  the  qualification,  that  where  the  verdict  is  in  strict  Common- 
accordance  with  the  weight  of  evidence,  and  justice  has  con-  ^^"alth 
sequently  been  done,  a  new  trial  will   not  be  granted,  though      Maobb. 

the  direction  be   positive:    {Orahwm   and   Waterman   on  New        

Trials,  751.)    There  are  occasions  in  which  it  becomes  the  solemn        ^^^^' 
duty  of  a  judge,  in  maintenance  of  the  law  and  furtherance  of    Practict^ 
public  justice,  to  express  his  opinion  clearly  and  unmistakably   Direction  to 
upon  the  facts  submitted  in  evidence.    And  this  was  one  of  these       •^"^• 
occasions.     Tfie  law  under  which  the  defendant  was  prosecuted 
has  been  openly  derided  and  defied.     Bad  men  have  conspired 
to  defeat  it.     They  openly  violate  it,  and  perjured  witnesses,  and 
juries  disregardAiI  of  their  oaths,  have  given  impunity  to  the 
transgressors.     And  all  this  has  occurred  in  the  very  tribunals  of 
justice  seeking  to  administer  the  law  and  in  the  course  of  its 
administration.      A   judge    who    would    hesitate,  under    these 
circumstances,  to  instruct  a  jury  in  their  duty,  would  seem  to  me 
to  be  unworthy  of  the  trust  reposed  in  him.     No  objection  was 
made  to  the  charge  by  the  counsel  for  the  defendant  at  the  time 
it   was    given,    and    the    jury,   after    deliberate    consideration, 
rendered  a  verdict   of  guilty.     The   motion  for  a  new  trial  is 
refused. 

Lewis  D.  Vadl  and  Oeo.  D.  Stroud^  Esqrs.,  for  Commonwealth. 

Jos.  A,  Bonham  and  Jcmies  H.  Hevering^  Esqrs.,  for  defendant. 


COURT  OP  EXCHEQUER. 

June  7  and  8,  1873. 

Ex  parte  Huqust. 

Extradition  Act — 33  ^  34  Vict.  c.  52 — Duty  ofpoUce  magistrat 
His  decision  not  reviewable — Deposition  of  a  witness  examined 
at  a  former  hearing  before  a  different  poUce  magistrate. 

By  the  33  ^  34  Vict.  c.  52  {The  Eostradition  Act)  when  a  fugitive 
criminal  is  brought  before  a  police  magistrate,  tlie  latter  is  to 
ftear  the  case  in  the  same  m^n/ner  and  to  have  the  samie  juriS' 
diction  and  powers,  as  near  as  may  be,  as  if  the  prisoner  were 
brought  before  him  charged  with  an  indictable  offence  committed 
in  England, 

Held,  upon  a  rule  far  a  habeas  corpus,  upon  a  committal  by  a 
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Ex  parte        police  magistrate^  that  as  this  is  not  a  court  of  appeal  in  stich  a 

HuoTJXT.  g^jj^g  ^  yj{ii  ^fiQJ;  question  the  judgment  of  the  magistrates  if  the 

j^gyg^  case  was  within  his  ju/risdiction  a/nd  there  was  any  evidence  to 

suppoi't  his  decision. 

Extraditim.    JJpori  such  a  hearing,  a  witness  gave  his  evidence  before  a  police 

magistrate  (a)  in  tlw  presence  of  the  accused  and  signed  his 
deposition.  The  further  hearing  of  the  case  was  then  adjourned, 
and  on  the  adjournment  day  the  fwrther  hearing  was  resumed 
before  B.,  another  police  m>agistrate,  but  as  the*  witness  before 
exa/ndned  before  A.  refused  to  attend  <md  had  gone  abroad,  his 
deposition  made  before  A.  was  proved  to  have  been  duly  taken 
and  was  read  as  part  of  the  case  against  the  accused,  whereupon, 
additional  evidence  having  been  taken,  the  prisoner  was  com* 
mitted  to  the  Middlesex  House  of  Detention  pursuant  to  the  Act. 
Held,  per  Martin  and  Pollock,  BB.  {Kelly,  O.B.,  dubitante),  that 
the  deposition  so  taken  at  the  former  hearing  by  A.  was  properly 
receiuable  by  B.  upon  the  subsequent  hearing. 

UPON  a  former  day  Besley  obtained  a  rule  nisi  for  a  writ  of 
haieas  corpus  to  bring  up  Ernest  Etienne  Huguet^  a 
Frencbman  in  custody  of  the  Governor  of  the  House  of 
Detention^  upon  a  warrant  of  Sir  Thomas  Henry  under  the 
proyisions  of  33  &  34  Yict.  c.  52  (an  Act  to  amend  the  law 
relating  to  the  extradition  of  criminals)^  in  order  that  he  may 
be  discharged  from  custody. 

It  appeared  from  the  affidavits  that  the  applicant^  who  is  a 

(a)  By  Beet.  7  of  the  33  ft  84  Vict  c.  52,  it  is  enacted  that  '*  a  reqaisition  for  the 
sarrender  of  a  fagitiye  criminal  of  unj  foreign  state  who  is  in,  or  sospected  of  being 
in,  the  (Jnited  Kingdom,  shall  be  made  to  the  Secretaiy  of  State  by  some  person 
recognised  by  the  Secretary  of  State  as  a  diplomatic  representatiye  of  that  foreign 
state.  A  Secretary  of  State  may,  by  order  under  his  hand  and  seal,  signify  to  a  police 
magistrate  that  soch  reqaisition  has  been  made,  and  require  him  to  issue  his  warrant 
for  the  apprehension  of  the  f  ngitiye  criminal,"  fto. 

Sect.  9.  "When  a  fugitive  criminal  is  brought  before  the  police  magistrate,  the  police 
magistrate  shall  hear  the  case  in  the  same  manner,  and  haye  the  same  jurisdiction 
and  power,  as  near  as  may  be,  as  if  the  prisoner  were  brought  before  him  charged  with 
an  indictable  offence  committed  in  England,"  Sso, 

Sect.  10.  "  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition  crime,  if  the 
foreign  warrant  authorising  the  arrest  of  such  criminal  is  duly  authenticated,  and  such 
evidence  is  produced  as  (subject  to  the  provisions  of  this  Act)  would,  according  to  the 
law  of  England,  justify  the  committal  for  trial  of  the  prisoner  if  the  crime  of  which  he 
is  accused  had  been  committed  in  England,  the  police  magistrate  shall  commit  him  to 

prison,  but  otherwise  shall  order  him  to  be  discharged If  he  commits  such 

criminal  to  prison,  he  shall  commit  him  to  the  Middlesex  House  of  Detention,  or 
to  some  other  prison  in  Middlesex,  there  to  await  the  warrant  of  the  Secretary  of 
State  for  his  surrender,  and  shall  forthwith  send  to  a  Secretary  of  State  a  certificate 
of  conunittal,  and  such  report  upon  the  case  as  he  may  think  fit.** 

Sect.  11.  If  a  poUoe  magistrate  commits  a  fugitive  criminal  to  prison,  he  shall  in- 
form such  criminal  that  he  will  not  be  surrendered  until  after  the  expiration  of 
fifteen  days,  and  that  he  has  a  right  to  apply  for  a  writ  of  habeas  corpus.  Upon  the 
expiration  of  the  said  fifteen  days,  or  if  a  writ  of  habeas  corpus  is  issued,  after  the  deci- 
sion of  the  court  upon  the  return  of  the  writ  as  the  case  may  be,  or  after  such  further 
period  as  may  be  allowed  in  either  case  by  a  Secretary  of  State,  it  shall  be  lawful  for  a 
Secretary  of  State  by  warrant  under  his  hand  and  seal  to  order  the  fugitive  criminal  (if 
not  delivered  on  the  decision  of  the  court)  to  be  surrendered  to  such  person  as  may  in 
his  opinion  be  duly  authorised  to  receive  the  fugitive  criminal  by  the  foreign  State 
from  the  requisition  for  his  surrender  proceeded ;  and  such  fugitive  eriminal  shall  be 
surreadered  accordingly. 
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French  subject,  left  France  and  came  to  England  in  April,  1872,     Ex  parte 
having  in  his  possession  the  sum  of  27,000f.,  being  at  that  time     Huoott. 
a  baziker  in  Paris  and  the  editor  and  proprietor  of  a  newspapev        1373. 
called  I/Avenir  Liberal;  that  whilst  in  Ilngland  he  was  adjudged        — -^ 
by  the  French  Courts  to  be  a  fraudulent  bankrupt  and  was  ^^f^^<^ 
ordered  to  be  put  upon  his  trial  for  fraudulent  bankruptcy.     A 
requisition  was  accordingly  made  by  the  French  authorities  to 
the  Foreign   Secretary  (Lord  Granville)   of  this  country,  and 
thereupon  he  made  an  order  requiring  a  police  magistrate  to 
issue  his  warrant  for  the  apprehension  of  the  applicant.    A 
warrant  was  accordingly  issued,   and  he  was  brought  before 
Mr.   Yaughan,   one    of   the   police  magistrates  at  Bow-street. 
Evidence  was    then  taken,  and  Mons.   de   Monchairville,  the 
official  assignee  in  France  under  the  bankruptcy,  gave  evidence 
of  all  the  facts  connected  with  such  bankruptcy  of  an  official 
nature.     He  was  cross-examined  by  the  counsel  of  the  applicant, 
and  he  signed  his  deposition  in  due  form.     The  further  hearing 
of  the  case  was  then  adjourned,  and  upon  the  adjourned  meeting 
Sir  Thomas  Henry  presided.     Upon  that  occasion  a  quantity  of 
French    documentary   evidence    was    produced,  and    a    Mons. 
Adolphe  Moreau,  counsel  to  the  French  Embassy  in  London^ 
gave  evidence  of  the  French  law  upon  the  subject,  and  thereby 
established  the  fact  that  the  applicant  had,  according  to  the 
evidence,  made  himself  amenable  to  the  charge  of   being   a 
fraudulent  bankrupt.    Mons.  de  MonchairviUe  was  not  required 
to  give  evidence  before  Sir  Thomas  Henry  as  he  had  before 
given  it  before  Mr.  Yaughan,  for  it  appeared  that  at  the  adjourn- 
ment of  the  former  hearing  he  announced  that  he  would  not 
again  attend,  and  would  go  to  Paris,  and  he  did  not  in  fact 
again  attend.     Upon  this,  Mr.  Humphries,  the  second  clerk  at 
Bow-street,   deposed  to  the  due  taking  of  the  deposition  of 
Mons.  de  Monchairville  before  Mr.  Yaughan,  and  to  his  cross- 
examination  on  behalf  of  the  applicant.     Upon  this  proof  Sir 
Thomas  Henry  received  in  evidence  the  deposition  so  made,  and 
the  case   being  complete  he  committed  the  applicant  to  the 
Middlesex  House  of   Detention  to  await  the  warrant  of  the 
Secretary  of  State  for  his  surrender  (a).     The  rule  was  moved 
upon  the  grounds— First,  that  there  was  not  sufficient  evidence 
of  the  commission  of  any  offence  justifying  the  application  of  the 
Extradition  Act,  1870;  secondly,  that  Sir  Thomas  Henry  had  no 
jurisdiction 'to  act  upon  any  deposition  not  taken  before  himself. 

The  Attorney-Oeneral  (Sir  J.  D.  Coleridge,  Q.G.)  and  Bowen 
showed  cause. — K  the  magistrate  had  jurisdiction  to  inquire 
into  the  case,  this  Court  will  not  interfere  with  the  result  at 
which  he  has  arrived.  •  It  is  clear  that  he  had  such  jurisdiction 
to  inquire,  and  it  was  for  him  alone  to  form  an  opinion,  precisely 
as  it  would  have  been  if  the  charge  had  been  of  an  offence 
committed  in  this  country,  and  the  inquiry  had  been  one  with  a 
view  to  a  committal  to  trial.     The  question  of  whether  or  not 

(a)  See  note  on  preceding  page. 
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Exparu     there  is  a  prima  fade  case  is   one  intrusted   entirely  to  the 
HuGUBT.      magistrate :  [Reg,  v.  Bolton,  1  Q.  B.  66.)     As  regards  the  second 
1873.        objection,  that  Sir  Thomas  Henry  did  not  hear  the  whole  of  the 
—        evidence,   and  that  he  acted   upon  the  evidence  of  Mons.  de 
Extradition.   Monchairville,   who   was   examined   on   a   previous   day   before 
another  magistrate,  there  is  nothing  objectionable  in  his  having 
done  BO,  and  the  case  of  Reg,  v.  Vidil  (9  Cox's  Grim.  Cas.  4)  is 
in   point.      There   the   prisoner  was    indicted    for    unlawfully, 
maliciously,  and  feloniously  cutting  and  wounding  Alfred  John 
de  Vidil,  with  intent  to  murder  him.     A  witness  being  too  ill 
to    travel,   it   was   proposed  to   read    his    deposition,   and    the 
magistrates^  clerk  being  examined,  he  said  that  he  was  the  chief 
clerk  at  Bow-street,  and  that  on  the  16fch  day  of  July  he  went 
down  to  Twickenham,  in  consequence  of  the  illness  of  the  witness 
Rivers.     That  the  prisoner  was  then  in  custody ;  that  the  charge 
against  him   was    for    unlawfully,   maliciously,   and    feloniously 
cutting  and  wounding  one  Alfred  John  de  Vidil,  with  intent  to 
murder  him ;  that  the  charge  was  made  at  Bow-street,  before 
the  magistrate  there,  and  that  in  consequence  of  the  illness  of 
the  witness,  the  prisoner  was  taken  down  to  Twickenham,  and 
the  witness's  deposition  was  taken  before  two  county  magistrates, 
in  the  presence  and  hearing  of  the  prisoner,  and  signed  by 
them;   and  that  subsequently,  upon    a  further  investigation  at 
Bow-street,   the    prisoner    was    committed  by  the    magistrate 
here.     Upon  this  it  was  objected  by  Serjt.  BaUantine  that  the 
deposition  could  not  be  read,  the  1 1  &  12  Vict.  c.  42,  enacting 
that  in  all  cases  where  any  person  shall  appear  or  be  brought 
before  any  justice  or  justices  of  the  peace,  charged  with  any 
indictable  offence,   &c.,   before  he  or  they  shall  commit  such 
accused  person  to  prison  for  trial  he  shall  in  the  presence,  &c., 
take  the  sfcatement  on  oath,  &c.,  and  shall  put  the  same   into 
writing,  and  such  deposition,  &c.,  shall  be  signed  by  the  justice 
or  justices  taking  the  same ;  and  he  contended  that  the  meaning 
of  this  was,  that  the  deposition  should  be  taken  by  the  magistrate 
before  whom  the  charge  is  made  and  by  whom  the  prisoner  is 
committed,  and  that  in  that  case  there  was  the  intervention  of 
other  magistrates  for  the  purpose  of  taking  that  single  deposition, 
those  magistrates  not  being  the  magistrates  before  whom   the 
charge  was  made  or  by  whom  the  prisoner  was  committed.     Mr. 
Justice  Blackburn,  however,  said,  '^  I  am  of  opinion  that  it  was 
not  intended  by  the  two  sections  referred  to  (17  and  18)  to  confine 
the  admissibility  of  a  deposition  to  the  case  of  a  person  examined 
before  the  magistrate  before  whom  the  charge  is  made,  and  who 
commits  the  prisoner  for  trial.     The  meaning  of  the  provision  in 
the  Act  is  this,  that  when  a  witness  may  be  in  a  distant  part  and 
too  ill  to  travel,  the  magistrate  or  magistrates  acting  for  that 
locality  may  take  the  examination,  of  course  in  the  presence  of 
the  accused,  and  with  the  formalities  enjoined,  and  return  it  to 
the  proper  quarter.     Here  the  deposition  was  read  over  to  and 
signed  by  the  witness,  and  also   signed  by  the  justices  taking 
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the  same.  It  was  taken  in  the  presence  of  the  prisoner^  and  he  Ex  parte 
had  full  opportunity  of  cross-examining.  It  seems  to  me  that  all  Huodbt. 
that  is  necessary  has  been  complied  with^  and  I  shall  allow  the        1373, 

deposition  to  be  read.*'   That  case  quite  disposes  of  this  objection.        

The  case  of  Reg.  v  Watts  (S3  L.  J.  63,  M.  C.)  is  not  in  point,  for  ^^^radiiion. 
in  that  case  the  Court  held  that  the  depositions  had  not  really 
been  taken  in  the  presence  of  a  magistrate. 

Chambers,  Q.C.  and  Besley  for  the  applicant. — This  Court  will 
examine  the  decision  of  the  committing  magistrate,  and  if  it 
finds  that  the  magistrate  has  acted  upon  insufficient  materials, 
and  has  come  to  a  wrong  decision  it  will  interfere,  otherwise  the 
right  to  a  writ  of  habeas  corpus  is  illusory.  They  argued  that 
the  materials  before  the  magistrate  were  insufficient  to  prove  any 
crime  for  which  in  this  country  the  applicant  might  be  committed 
for  trial.  As  regards  the  second  point,  that  Sir  Thomas  Henry 
had  no  jurisdiction  to  act  upon  a  deposition  not  taken  by  him — 
the  case  of  Beg.  v.  De  Vidil  is  no  authority  because  it  was 
decided  upon  wholly  different  materials.  It  cannot  be  chat  one 
magistrate  may  take  a  deposition,  and  another  may  judge  of 
its  relevancy  and  importance;  if  this  were  so,  a  case  may  be 
heard  at  a  dozen  different  adjournments  by  a  dozen  different 
magistrates. 

Kbllt,  C.B. — I  am  of  opinion  that  this  rule  should  be  dis- 
charged. It  has  been  said  by  the  Attorney-General  that  as 
there  was  evidence  before  the  magistrate  of  a  fraudulent  bank- 
ruptcy, his  jurisdiction  to  make  his  warrant  of  co;mmitment 
cannot  be  impeached.  No  arguments  have  been  addressed  to  us 
with  regard  to  our  jurisdiction  to  deal  with  a  case  like  this,  but 
it  is  said  that  if  a  magistrate  had  jurisdiction  to  hear,  we  have 
no  power  to  interfere.  This,  however,  is  stated  in-  terms  rather 
too  wide.  Suppose,  for  instance,  a  charge  be  made  against  a 
foreigner  residing  in  this  country  for  a  murder  committed  by 
him  in  France,  and  that  when  it  came  before  the  magistrate  it 
should  appear  that  the  party  survived  more  than  a  twelvemonth ; 
I  am  of  opinion  that  that  would  not  be  a  subject  of  extradition, 
and  that  if  the  magistrate  were  to  make  his  warrant  for  his 
detention,  we  could  not  interfere.  Where,  however,  there  is 
evidence  of  experts  in  French  law  which  shows  a  crime  com- 
mitted in  France,  which  if  committed  here  would  be  punishable 
by  our  law,  we  have  no  right  to  question  the  truth  of  the 
testimony.  In  sach  a  case  it  is  for  the  magistrate  to  decide,  and 
although  we  may  think  that  the  case  is  very  inconclusive,  we 
cannot  interfere.  He  is  the  only  party  authorised  to  decide  upon 
the  facts.  Such  being  the  law,  what  are  the  objections?  It 
appears  that  the  applicant  was  charged  with  fraudulent  bank- 
ruptcy, and  the  first  question  is.  Had  he  been  guilty  according 
to  law  ?  Now  upon  that  I  cannot  bring  myself  to  entertain  a 
doubt.  (His  Lordship  then  reviewed  the  evidence  upon  this 
point.)  Then  there  is  another  objection.  It  appears  that  in  the 
course  of  the  proceedings  the  evidence  of  a  gentleoma  named 
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Exparu     Monohairville  was  taken  before  another  magistrate  than  the  one 

HuGUKT.      ^ho  ultimately  decided  the  case.    Now  the  receiving  of  sach 

lim       evidence  is  certainly  almost  entirely  contrary  to  practice.     IS 

evidence  is  to  be  acted  upon^  it  should  be  heard  by  the  com- 

Extraditum.  mitting  magistrate^  and  he  ought  not  to  act  upon  any  deposition 
taken  before  another  magistrate ;  and  except  in  the  case  of  Beg, 
V.  Be  Vidil,  before  my  Brother  Blackburn^  I  know  of  no  other 
case  of  a  similar  description ;  and  notwithstanding  the  opinion 
of  my  Brother  Martin^  I  entertain  great  donbt  whether  'the 
deposition  of  M.  de  Monchairville  was  admissible  in  evidence 
before  Sir  Thomas  Henry.  But  I  accede  to  the  Attomey- 
G-eneral's  argument^  that  if  there  was  sufficient  evidence  before 
Sir  Thomas  Henry  without  that  deposition^  then  it  becomes 
immaterial^  and  I  think  that  there  was  sufficient  evidence  without 
it.     Under  these  circumstances  the  objection  fails. 

Majbtin^  B. — I  am  of  opinion  that  the  law  has  been  correctly 
laid  down  in  the  cases  cited.  The  question  is,  Was  this  a  pro- 
ceeding within  the  jurisdiction  of  Sir  Thomas  Henry  ?  I  don't 
say  that  if  there  had  been  no  evidence  before  him,  or  he  had 
acted  contrary  to  law,  we  would  not  have  discharged  the  prisoner; 
but  it  appears  to  me  that  all  the  proceedings  have  been  properly 
taken.  This  is  not  a  court  of  appeal  from  his  decision,  and  it 
is  for  him  to  decide  whether  or  not  the  evidence  is  sufficient.  It 
has,  however,  been  strongly  insisted  that  the  evidence  taken 
before  Mr.  Yaughan  was  not  admissible  before  Sir  Thomas 
Henry  so  as  to  enable  him  to  act  upon  it.  Now,  I  don't  mean 
to  express'  any  positive  opinion,  but  I  think  that  such  evidence 
was  admissible  at  common  law.  The  witness  who  has  made  a 
deposition  upon  oath  will  not  appear,  but  goes  abroad.  Here  is 
an  inquiry  in  the  same  matter  between  the  same  parties,  and  the 
witness's  deposition  is  admissible  at  common  law.  The  argument 
as  to  the  provisions  of  the  criminal  statutes  is  not  appUcable ; 
their  provisions  were  intended  merely  for  the  convenience  of 
proof.     This  certainly  is  my  own  impression. 

Pollock,  B. — I  also  think  that  this  rule  should  be  discharged. 
The  statute  points  ont  the  mode  of  proceeding,and  it  directs  that  the 
case  is  to  be  treated  by  the  magistrate  in  the  same  way  as  though 
it  were  a  hearing  of  an  ordinary  case  with  a  view  to  a  committal 
to  trial.  As  regards  the  evidence  taken  before  Mr.  Yaughan  :— 
this  was  taken  in  the  presence  of  the  prisoner,  and  I  should  have 
thought  that  it  was  receivable.  But  whether  it  was  so  or  not, 
if  there  were  other  sufficient  evidence,  it  may  be  disregarded. 
This  is  not  like  the  case  of  the  admission  upon  a  trial  of  im- 
proper evidence  upon  which  a  jury  may  have  acted.  This  was 
only  a  preliminary  inquiry,  and  if  the  magistrate  had  sufficient 
materials  we  cannot  question  his  decision. 

Rule  discharged. 

Attorney  for  the  applicant,  H.  0.  L.  Bebh, 

Attorney  for  the  Grown,  The  Solicitor  to  the  Ti^oasury, 
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JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 

Tuesday,  March  18,  1873. 

(Present :  The  Right  Hons.  Sir  James  W.  Coltilb,  Sir  Barnxs 
Peacock,  Lord  Justice  Mbllish,  Sir  Montague  E.  Smith,  and 
Sir  Robert  P.  Collier.) 

Reg.  v.  Coote. 

Depositions  on  oath  of  a  prisoner — Admissihility  in  evidence — 
Oriminating  qv£sHons — Ignorantia  juris — Caution  to  witness — 
11  &  12  Vict.  c.  42,  s.  18. 

By  an  Act  of  the  Quebec  Legislature,  certain  officers  called  "  Fire 
MarshalU ''  are  appointed  with  power  to  inquire  into  the  origin 
of  fvres  in  Quebec  omd  Montreal  a/nd  for  thai  purpose  to  examine 
persons  on  oath.  Upon  an  inquiry,  Jield  in  pursuance  of  this 
statute,  as  to  the  origin  of  a  fire  in  a  warehouse  occupied  by  the 
prisoner,  he  was  examined  on  oa^h  as  a  vritness.  No  caution 
was  given  to  him  that  his  evidence  might  be  used  against  him. 
At  the  time  of  such  examinoMon  there  was  no  charrge  agamst  the 
prisoner  or  any  other  person.  Subsequently  the  prisoner  was 
tried  for  arson  of  the  said  warehouse  and  his  depositions  made 
at  the  inquiry  before  the  Fire  Marshdlls  were  admitted  as 
evidence  against  h%m. 

Held  [reversing  the  judgment  of  the  Oourt  of  Queen's  Bench  for 
the  Province  of  Quebec,  Oanada),  that  the  depositions  were 
properly  admitted. 

The  depositions  on  oath  of  a  witness  legally  taken  are  evidence 
against  him,  should  he  be  subsequently  tried  on  a  criminal 
charge,  except  so  much  of  them,  as  consists  of  answers  to  questions 
to  which  he  h(zs  objected  as  tending  to  criminate  him,  but  which 
he  has  been  improperly  compelled  to  answer.  The  exception 
depends  upon  the  principle  *^  Nemo  tenetwr  seipsum  accusare/' 
but  does  not  apply  to  answers  given  without  objeeHon,  which  are 
to  be  deemsd  voluntary. 

The  untness's  knowledge  of  the  la/w  enabling  him  to  dedme  to 
answer  criminating  questions  must  be  presumed  {"Ignorantia 
juris  non  excusaf). 

The  statute  (11  ^  12  Vict.  e.  42,  s.  18),  requiring  magistrates  to 
ca/ution  the  accused  with  respect  to  statements  he  may  make  in 
answer  to  the  charge,  is  not  applicable  to  witnesses  asked  questions 
tending  to  criminate  them. 
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Rbo.        T^^  ^^®  Consolidated  Statates  of  Lower  Canada^  c.  77^  s.  57, 
^-  X-#     it  is  provided  that  when  any  person  has  been  convicted 

of  any  felony  at  any  criminal  term   of  the  Court  of  Qaeen's 

1873.        Bench,  the  court  before  which  the  case  has  been  tried  may,  in  its 

F  d^  —    discretion,  reserve  any  question  of  law  which  has  arisen  on  the 

VaHmtioM'-  ^^^^  ^^^  ^^^  Consideration  of  the  Court  of  Queen's  Bench  on  the 

Caution,      appeal  side  thereof,  and  may  thereupon  postpone  the  judgment 

until  such  question  has  been  considered  and  decided  by  the  said 

Court  of  Queen's  Bench.     By  sect.   58,   the  said  court  shall 

thereupon  state  in  a  case,  to  be  signed  by  the  presiding  judge, 

the  question  or  questions  of  law,  with  the  special  circumstances 

upon  which  the  same  have  arisen. 

The  said  Court  of  Queen's  Bench  shall  have  full  power  and 
authority  at  any  sitting  thereof  on  the  appeal  side,  after  the 
receipt  of  such  case,  to  hear  and  finally  determine  any  question 
therein;  and  thereupon  to  reverse,  amend,  or  affirm  any  judg- 
ment which  has  been  given  on  the  indictment  on  the  trial  of 
which  such  question  arose,  or  to  avoid  such  judgment  and  order 
an  entry  to  be  made  on  the  record,  that  in  the  judgment  of  the 
said  Court  of  Queen's  Bench  the  party  convicted  ought  not  to 
have  been  convicted,  or  to  arrest  the  judgment,  or  to  order  the 
judgment  to  be  given  thereon  at  some  other  criminal  term  of  the 
court,  if  no  judgment  has  before  that  term  been  given,  as  the 
said  Court  of  Queen's  Bench  is  advised,  or  make  such  other  order 
as  justice  requires. 

The  present  appeal  was  from  a  judgment  of  the  appeal  side  of 
the  Court  of  Queen's  Bench,  for  the  Province  of  Quebec,  Canada, 
on  a  case  reserved  for  the  court  by  Badgely,  J.,  under  the  powers 
of  the  above  statute,  on  the  trial  of  the  respondent  for  arson. 

The  case  so  reserved  was  as  follows : — 

''The  prisoner,  Edward  Coote,  was  indicted  for  arson  of  a 
warehouse  in  his  occupation,  and  belonging  to  Alexander  Boy. 

''  The  indictment  contained  four  counts, — The  first  with  intent 
to  defraud  the  Scottish  Provincial  Insurance  Company ;  second, 
to  defraud  the  Royal  Insurance  Company ;  the  third  to  defraud 
generally ;  and  the  fourth  to  injure  geneittUy ;  upon  his  plea  of 
not  guilty,  he  was  tried  before  the  Court  of  Queen's  Bench,  at 
the  criminal  term  of  the  said  court,  holden  by  me  at  Montreal, 
in  this  present  month,  before  a  competent  jury,  empanelled  in 
the  ususl  manner  and,  after  evidence  adduced  by  the  Crown  and 
by  the  prisoner,  was  found  guilty,  the  jury  returning  a  general 
verdict  of  guilty. 

"  In  the  course  of  the  adduction  of  the  .  evidence  for  the 
Crown,  two  depositions  made  and  sworn  to  by  the  prisoner, 
with  his  signature  subscribed  to  each,  taken  by  the  Fire  Com- 
missioners at  their  investigation  into  the  cause  and  origin  of  the 
fire  at  his  warehouse,  before  any  charge  or  accusation  against 
him  or  any  other  person  had  been  made,  were  produced  in  evi- 
dence against  him,  and  which,  after  having  been  duly  proved,  were 
submitted  to  the  jury  as  evidence  against  him,  after  ^e  objection 
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previously  made  by  the  prisoner  to  their  production  in  evidence,        Bto. 
and  after  his  said  objection  had  been  overruled  by  me — after  the       ^  ^* 

conviction  of  the  prisoner,  and  before  sentence  was  pronounced        * 

by  me  thereon,  he  moved  the  Court  by  two  motions  filed  in        1878. 
Court  in  the  terms  following :''  p^ldm    - 

The  case  then  set  out  the  two  motions,  of  which  the  first  is  li^uiont' 
immaterial,  as  Badgley,  J.,  rejected  it,  and  reserved  no  question      Caution. 
respecting  it;  the  second  was  in  the  following  terms : 

''Motion  on  behalf  of  the  said  Edward  Coote,  that  judgment 
upon  the  said  indictment,  and  upon  a  verdict  of  guilty  thereon, 
rendered  against  him,  be  arrested,  and  that  the  said  verdict  be 
quashed  and  set  aside,  and  the  said  defendant,  to  wit  the  said 
Edward  Coote,  be  relieved  therefrom,  for,  among  others,  the 
following  reasons :" 

Twenty-one  reasons  were  then  set  out,  the  only  ones  material 
to  the  present  appeal  being  in  effect  that  the  two  depositions 
were  inadmissible  in  evidence,  because  the  said  Fire  Commis- 
sioners, before  whom  they  were  taken,  had  no  authority  to 
administer  an  oath,  or  take  such  depositions,  and  such  depositions 
were  not  admissible  as  statements  made  by  the  prisoner,  because 
they  were  not  made  freely  and  voluntarily  and  without  com- 
pulsion or  fear,  and  without  the  obligation  of  an  oath. 

The  case  then  stated  the  rejection  of  the  first  motion,  and  that 
he,  the  said  judge,  though  himself  considering  the  reasons  given 
insufficient  to  support  the  second  motion,  yet  as  doubts  might 
be  held  by  the  Court  of  Queen^s  Bench  as  to  the  legal  pro- 
duction of  the  said  depositions,  reserved  it,  and  held  it  over  for 
decision  with  reference  to  the  admission  of  the  said  depositions 
by  the  Court  of  Queen^s  Bench,  appeal  side. 

The  Fire  Commissioners,  before  whom  the  depositions  were 
taken,  are  appointed  under  the  provisions  of  two  statutes  of  the 
provincial  legislature  of  Quebec  (31  Vict.  c.  32,  and  32  Vict, 
c.  29),  under  which  Acts  they  are  empowered  to  investigate  the 
origin  of  any  fires  occurring  in  the  cities  of  Quebec  and  Montreal, 
to  compel  the  attendance  of  witnesses  and  examine  them  on 
oath,  and  to  commit  to  prison  any  witnesses  refusing  to  answer 
without  just  cause. 

The  criminal  law  of  England  was  introduced  into  Lower 
Canada  at  the  time  of  the  cession  to  the  English,  a.d.  1763,  and 
the  criminal  law  of  England  of  that  date  still  continues  in  force 
in  the  province  of  Quebec,  Canada,  except  as  it  has  been  altered 
by  Canadian  statutes  or  imperial  statutes  applicable  to  Canada. 

Previous  to  the  year  1869  a  statutable  provision  (Consolidated 
Statutes  of  Lower  Canada,  c.  77,  s.  63)  was  in  force,  by  which  a 
power  was  vested  in  the  Court  of  Queen's  Bench,  appeal  side,  if 
at  the  hearing  of  a  case  reserved  they  were  of  opinion  that  the 
conviction  was  bad,  for  some  cause  not  depending  on  the  merits 
of  the  case,  to  declare  the  same  by  its  judgment,  and  direct  that 
the  party  convicted  should  be  tried  again  as  if  no  trial  had  been 
bad  in  such  case ;  but  by  a  subsequent  statute  (32  &  33  Vict. 
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Raa        c.  29^  s.  80),  passed  by  the  Legislature  of  the  Dominion  of 
^*  Canada  shortly  after  the  establishment  of  that  confederation,  for 

'       the  purpose  of  assimilating  the  criminal  procedure  throughout 

1878.       the  various  provinces  of  the  Dominion,  that  section  was  expressly 

Fv^Zr  ^    repealed,  and  there  were  at  the  time  of  the  respondent's  trial 

Deposit^s^  statutable  provisions  giving  right  to  a  new  trial  in  criminal 

Caution,      matters,  or  regulating  motions  in  arrest  of  judgment  in  criminal 

proceedings  in  force  in  the  Province  of  Quebec,  Canada. 

On  the  15th  day  of  December,  1871,  the  reserved  case  came 
on  for  argument  in  the  Court  of  Queen's  Bench,  appeal  side, 
before  Duval,  C.J.,  and  Caron,  Drummond,  Badgley,  and 
Monk,  JJ.,  and  on  the  15th  day  of  March,  1872,  the  Court  gave 
judgment  in  the  following  terms:  "After  hearing  counsel  as 
well  on  behalf  of  the  prisoner  as  for  the  Crown,  and  due 
deliberation  had,  on  the  case  transmitted  to  this  Court  from  the 
Court  of  Queen's  Bench,  sitting  on  the  Crown  side  at  Montreal, 
it  is  considered,  adjudged,  and  finally  determined  by  the  Court 
now  here,  pursuant  to  the  statute  in  that  behalf,  that  an  entry 
be  made  on  the  record  to  the  effect  that  in  the  opinion  of  this 
Court  the  production  of  the  depositions  made  by  the  prisoner 
before  the  Fire  Commissioners  at  Montreal  was  illegal,  and, 
therefore,  that  the  evidence  adduced  on  the  part  of  our  Sovereign 
Lady  the  Queen  does  not  justify  the  verdict,  which  is  hereby 
quashed  and  set  aside. 

"  But  this  court,  considering  that  the  conviction  is  declared  to 
be  bad  from  a  cause  not  depending  upon  the  merits  of  the  case, 
does  hereby  order  that  the  said  prisoner,  Edward  Coote,  be  tried 
anew  on  the  indictment  found  and  now  pending  against  him,  as 
if  no  trial  had  been  had  in  the  case,  and  that  for  the  purpose  of 
standing  such  new  trial,,  he  be  bound  over  in  sufficient  recogni- 
zance to  appear  on  the  first  day  of  the  next  ensuing  term  of  the 
Court  of  Queen's  Bench,  sitting  on  the  Crown  side,  at  Montreal, 
and  thereafter  from  day  to  day  until  duly  discharged." 

From  this  judgment  Badgley  and  Monk,  JJ.,  dissented. 

On  the  15th  day  of  March,  1872,  an  application  was  made  by  the 
Attorney-General  for  the  Province  of  Quebec,  Canada,  on  behalf 
of  the  Crown,  to  the  said  Court  of  Queen's  Bench,  for  leave  to 
appeal  to  Her  Majesty  in  Her  Privy  Council,  and  such  leave  was 
refused. 

On  the  10th  day  of  May,  1872,  special  leave  was  granted  by  Her 
Majesty  in  Council  to  appeal  from  the  said  judgment  of  the  said 
Court  of  Queen's  Bench  of  the  15th  day  of  March,  1872. 

Sir  John  B,  Ka/rslake,  Q.C.  and  Bompas  for  the  appellant. — 
The  depositions  were  properly  received  in  evidence  by  the  judge 
before  whom  the  indictment  was  tried.  They  were  admissible 
although  made  on  oath,  and  although  made  by  the  prisoner  as  a 
witness  whose  attendance  might  have  been  compelled.  At  the 
time  the  depositions  were  taken  no  charge  had  been  made 
against  the  prisoner,  and  he  had  the  right  of  refusing  to  answer 
questions  tendii^  to  criminate  him.      The  prisoner  answered 
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volnntarily,  and  Badgley^  J.,  states  that  he  ''  frequently  exercised        Rro. 
his  privilege  of  refrising  to  answer  certain  questions."     It  was       _*'• 

not  necessary  that  the  Fire  Commissioners  should  caution  the        

prisoner  that  statements  made  by  Wm  on  the  inquiry  might  be        1873. 
used  in  evidence  against  him.     The  statute  (11  &  12  Vict.  c.  42,     „  .T — 
s.  19)  relates  only  to  proceedings  before  magistrates,  and  caution  BJosUiom-^ 
given  to  accused  persons.     There  was  no  ground  for  moving  in      Caution. 
arrest  of  judgment;  nor  had  the  court  power  to  grant  a  new 
trial,  for  the  statute  empowering  the  court  to  grant  a  new  trial 
(Consolidated   Statutes  of   Lower   Canada,  c.    77,   s.   57)    was 
repealed  by  32  &  88  Vict.  c.  29,  s.  80,  which  gives  no  such  power. 
They  cited   the  authorities   given  in:  the  judgment  post,   and 
further,  1  Taylor  on  Evidence,  748 ;  Bosc.  Grim.  Evidence,  62 ; 
Joy  on  Confessions,  62,  68 ;  Beg,  v.  QUlis  (17  Jr.  C.  L.  Eep.  512). 

Judgment  was  delivered  by  Sir  Robert  P.  Collibb. — ^Edwjurd 
Coote,  the  respondent,  was  convicted  of  arson,  subject  to  a 
question  of  law  reserved  by  Badgley,  J.  (the  judge  who  presided 
at  the  trial),  for  the  consideration  of  the  appeal  side  of  the  Court 
of  Queen^s  Bench,  in  pursuance  of  c.  87,  sect.  57  of  the  Con- 
solidated Statutes  of  Lower  Canada.  The  question  reserved  was, 
whether  or  not  the  prosecutor  was  entitled  to  read  as  evidence 
against  the  prisoner  depositions  made  by  him  under  the  following 
circumstances: — An  Act  of  the  Quebec  Legislature  appointed 
officers  named  "Fire  Marshalls*'  for  Quebec  and  Montreal 
respectively,  with  power  to  inquire  into  the  cause  and  origin  of 
fires  occuring  in  those  cities,  and  conferred  upon  each  of  them 
"  all  the  powers  of  any  judge  of  session,  recorder,  or  coroner,  to 
summon  before  him  and  examine  upon  oath  all  persons  whom  he 
deems  capable  of  giving  information  or  evidence  touching  or 
concerning  such  fire.''  These  officers  had  also  power,  if  the 
evidence  adduced  afforded  reasonable  ground  for  believing  that 
the  fire  was  kindled  by  design,  to  arrest  any  suspected  person, 
and  to  proceed  to  an  examination  of  the  case  and  committal  of 
the  accused  for  trial  in  the  same  manner  as  a  justice  of  the  peace. 
Upon  an  inquiry  held  in  pursuance  of  this  statute  as  to  the  origin 
of  a  fire  in  a  warehouse,  of  which  Coote  was  the  occupier,  he  was 
examined  on  oath  as  a  witness.  No  copy  of  his  depositions 
accompanies  the  record,  but  their  Lordships  accept  the  following 
statement  of  Badgley,  J.,  as  to  the  circumstances  under  which 
they  were  taken:  "Among  the  several  persons  examined 
respecting  that  fire  was  Coote  himself,  upon  two  occasions  at 
an  interval  of  three  or  four  days  between  his  two  appearances, 
on  each  of  which  he  signed  his  deposition  taken  in  the  usual 
manner  of  such  proceedings,  and  which  was  attested  by  the 
commissioners.  Upon  both  occasions  he  acted  voluntarily  and 
without  constraint ;  there  was  no  charge  or  accusation  against 
him  or  any  other  person;  he  was  free  to  answer  or  not  the 
questions  put  to  him,  and  frequently  exercised  his  privilege  of 
refusing  to  answer  such  questions.     Some  days  after  the  date  of 
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Req.        the  latter  depoBition^  and  after  the  final  close  of  the  inquiry, 
^^'  Ooote  was  arrested  upon  the  charge  of  arson  of  his  premises 

and  duly  committal  for  trial/'    At  his  trial  the  above-mentioned 

1873.        depositions  were  duly  proved,  and  admitted  in  evidence  after 
„  r  bemg  objected  to  by  the  counsel  for  the  prisoner.     The  objection 

Depositions—  taken  at  the  trial  appears  to  have  been  that  to  constitute  such  a 
Caution,  court  as  that  of  the  Fire  Marshall  was  beyond  the  power  of  the 
provincial  legislature,  and  that  consequently  the  depositions  were 
illegally  taken.  Subsequently  other  objections  were  taken  in 
arrest  of  judgment,  and  the  question  of  the  admissibility  of  the 
depositions  was .  reserved.  It  was  held  by  the  whole  court  (in 
their  Lordships'  opinion  rightly),  that  the  constitution  of  the 
court  of  the  Fire  Marshall,  with  the  powers  given  to  it,  was 
within  the  competency  of  the  provincial  legislature ;  but  it  was 
further  held  by  a  majority  of  the  court  that  the  depositions  of 
the  prisoner  were  not  admissible  against  him,  because  they  were 
taken  upon  oath,  and  because  he  was  not  cautioned  that  what- 
ever he  said  niiight  be  given  in  evidence  against  him,  after  the 
manner  in  which  justices  of  the  peace  are  required  to  caution 
accused  persons,  by  an  Act  of  the  British  Parliament  adopted  in 
this  respect  by  the  Colonial  Legislature.  The  court  held  the 
conviction  to  be  bad,  but  inasmuch  as  the  objection  to  it  was  not 
founded  on  the  merits  of  the  case,  made  an  order  directing  a 
new  trial.  Their  Lordships  are  unable  to  concur  in  what  appears 
to  be  the  view  of  one  of  the  judges  of  the  Court  of  Queen's 
Bench,  that  the  law  on  the  subject  of  the  reception  in  evidence 
against  a  prisoner  of  statements  made  by  him  upon  oath  is  so 
unsettled  that  every  judge  is  at  liberty  in  every  case  to  act  upon 
his  own  individual  opinion.  It  is  true  that  doubts  have  from 
time  to  time  arisen  on  this  subject,  and  that  conflicting  d/icta, 
and  indeed,  decisions,  may  be  found  upon  it;  but,  in  their 
Lordships'  opinions,  all  such  doubts  have  been  set  at  rest  by  a 
series  of  recent  decisions,  not  indeed  promulgating  any  new  laws, 
but  declaring  what  the  law  has  always  been  if  properly  under- 
stood. In  the  case  of  Bex  v.  Haworth  (4  C.  &  P.  254),  a  depo- 
sition on  oath  made  by  the  prisoner  as  a  witness  against  a  person 
named  Sheard,  on  a  charge  of  forgery,  was  received  in  evidence 
by  Park,  J.,  against  the  prisoner,  on  an  indictment  of  forgery. 
In  Reg.  v.  Goldshede  and  (mother  (1  C.  &  K.  657),  Denman,  J., 
admitted  against  the  defendants,  on  a  charge  of  conspiracy, 
answers  which  they  had  made  an  oath  in  a  suit  in  Chancery.  In 
Beg,  V.  Sloggett  (Dear.  C.  C.  656),  the  prisoner  was  examined 
in  the  Court  of  Bankruptcy,  under  an  adjudication  against  him, 
and  answered  questions  tending  to  criminate  himself  without 
objection.  At  a  certain  stage  of  his  examination  he  was  told  by 
the  commissioner  to  consider  himself  in  custody.  On  a  case 
reserved,  it  was  held  by  the  Court  of  Criminal  Appeal  that  so 
much  of  his  examination  as  was  taken  before  his  committal  to 
custody  was  evidence  against  him.  In  that  case,  Jervis,  C.J., 
observes :  "  The  test  is  whether  he  may  object  to  answer.     If  he 
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mBkj,  and  does  not  do  so^  he  voltintarily  submits  to  the  ezami-        Rsa. 
nation    to  which  he    is    subjected^  and    such    examination  is         ^• 
admissible  as  evidence  against  him/'     In  Beg.  v.  Ohidley  and        ^^ 
Oummina  (8  Oox  0.  0.  365),  Oockbum,  C.J.,  admitted  a  depo-        1873. 
sition  made  by  Cummins,  when  Chidley  alone  was  accused  of   j,7: — 
the  offence  for  which  they  were  afterwards  both  tried.     The  n^xJt^a^ 
learned  editor  of  the  4th  edition  of  Bussell  on  Crimes  (vol.  3,      Caution. 
p.  418),  thus  reports  a  case  of  Beg.  v.  8a/rah  Ohesham :  "  Where 
the  prisoner  was  indicted  for  administering  poison  with  intent  to 
murder  her  husband,  the  coroner  stated  that  he  had  held  an 
inquest  on  his  body,  which  was  adjourned,  and  that  the  prisoner 
was  present  as  a  witness  on  the  second  occasion.     No  charge 
had  at  that  time  been  made  against  her.     She  made  a  statement 
on  oath^  which  the  coroner  took  down  in  writing.     Campbell, 
C.  J.,  after  consulting  Parke,  B.,  admitted  the  statement,  and  the 
prisoner  was  convicted  and  executed."      The   case  of  Beg.  v. 
Oarbett  (Den.  C.  C.  286),  accords  with  the  foregoing.     There 
the  prisoner  objected  to  answer  certain  questions  on  the  ground 
that  his  answers  might  criminate  him.     His  objections,  which 
were  based  on  reasonable  grounds,  were  overruled,  and  he  was 
compelled  to  answer.     It  was  held  by  a  majority  of  the  judges 
on  a  Crown  case  reserved  that  the  particular  answers  so  given 
were  inadmissible  against  him,  but  it  does  not  appear  to  have 
been  suggested  that  the  rest  of  his  deposition  was  not  admissible. 
The  case  of  Beg.  v.  Scott  (D.  &  B.  C.  C.  47),  seems  to  go  some- 
what further.     It  was  there  held  by  the  Court  of  Criminal  Appeal 
(Coleridge,  J.,  dissenting),  that  although,  under  the  Bankruptcy 
Act  then  in  force   (12   &  13  Vict.  c.   106),  the  bankrupt  was 
bound  to  answer  certain  questions,   notwithstanding  that  they 
might  tend  to   criminate  him,  nevertheless  such  answers  were 
admissible  against  him,  the  compulsion  under  which  he  acted 
being  one  of  law,   and  not  the  improper  exercise  of  judicial 
authority.     From  these  cases,  to  which  others  might  be  added, 
it  results,  in  their  Lordships'  opinion  that  the  depositions  on 
oath  of  a  witness  legally  taken  are  evidence  against  him  should 
he  be  subsequently  tried  on  a  criminal  charge,  except  so  much 
of  them  as  consists  of  answers  to  questions  to  which  he  has 
objected  as  tending  to  criminate  him,  but  which  he  has  been 
improperly  compelled  to  answer.     The  exception  depends  upon 
the  principal  Nemo  tenetur  seipsum  accusarey  but  does  not  apply 
to  answers  given  without   objection,  which  are  to  be  deemed 
voluntary.     The  Chief  Justice  indeed  suggests  that  Coote  may 
have  been  ignorant  of  the  law  enabling  him  to  decline  to  answer 
criminating  questions,  and  that  if  he  had  been  acquainted  with 
it  he  might  have  withheld  some  of  the  answers  which  he  gave. 
As  a  matter  of  fact,  it  would  appear  that  Coote  was  acquainted 
with  so  much  of  the  law ;  but  be  this  as  it  may,  it  is  obvious 
that  to  institute  an  inquiry  in  each  case  as  to  the  extent  of  the 
prisoner's  knowledge  of  law,  and  to  speculate  whether,  if  he  had 
known  more,  he  would  or  would  not  have  refused  to  answer 
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Baa.       certaiji  qaestions^  would  be  to  involve  a  plain  mle  in  endless 
^^       confusion.     Their  Lordships  see  no  reason  to  introduce^  with 

reference  to  this  snbject,  an  exception  to  the  role  recognised  as 

1873.  essential  to  the  administration  of  the  criminal  law^  Igncrantia 
jj'^^ZL^  ^ttm  non  excusai.  With  respect  to  the  objection  that  Coote 
DepotUunw—  when  a  witness  should  have  been  cautioned  in  the  manner  in 
Qxution.  which  it  is  directed  by  statute  that  persons  accused  before 
magistrates  are  to  be  cautioned  (a  question  said  by  Badgley^  J.^ 
not  to  have  be^i  reserved^  but  which  is  treated  as  reserved  by 
the  court)^  it  is  enough  to  say  that  the  caution  is  by  the  terms  of 
the  statutes  applicable  to  accused  persons  only^  and  has  no 
application  whatever  to  witnesses.  I^  indeed^  the  Fire  Marshall 
had  exercised  the  power  which  he  possessed  of  arresting  Coote 
on  a  criminal  charge  (but  which  he  did  not  exercise)^  then  it 
would  have  been  proper  to  caution  him  before  any  further  state- 
ment from  him  had  been  received.  A  question  has  been  raised 
on  the  part  of  the  Crown  whether  or  not  the  court  had  the  power 
of  ordering  a  new  trials  inasmuch  as  c.  77^  s.  63^  of  the  Consoli- 
dated Statutes  of  Canada^  giving  the  court  power  to  direct  a 
new  trials  has  been  repealed  by  the  subsequent  statute  32  &  33 
Vict.  c.  29j  s.  80^  which  does  not  itself  in  terms  confer  any  such 
power^  but  in  the  view  which  their  Lordships  take  of  the  case 
it  becomes  unnecessary  to  determine  this  question.  For  the 
reasons  above  given  tneir  Lordships  will  humbW^  advise  Her 
Majesty  that  the  order  made  by  the  Court  of  Queen^s  Bench 
be  reversed^  that  the  conviction  be  a£Srmed^  and  that  the 
said  Court  of  Queen's  Bench  be  directed  to  cause  the  proper 
sentence  to  be  passed  thereon. 

Judgment  reversed. 

Attorneys  for  the  appellant^  Bischoff,  Bompas^  and  Oo. 


y- ' 
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JUDICIAL  COMMITTEE  OP  THE  PHIVT  COUNCIL. 

Thursday,  June  19,  1873. 

(Present :  The  Right  Hons.  Sir  Jambs  W.  Colvilb,  Sir  Robert  J. 
Phillimorjj,  Sir  Baenbs  Pbaoock:,  Lord  Justice  Mbllish,  and 
Sir  Montagub  E.  Smith.) 

Attoenet-Gbnbbal  of  Hong  Kong  v.  Kwok-a-Sino. 

Extradition — Habeas  Corpus  Act  (31  Oa/r.  2,  c.  2),  s,  d^Hong 
Kong  Ordinance,  No.  2,  of  1850 — '^  Orime  or  offence  against 
the  laws  of  OhinaJ* 

By  an  ordincmce  of  Hong  Kong  {No.  2  of  1850)  it  is  enacted  thM 
magisi/rates  may  issue  warrants  for  the  apprehension  of  Ohineee 
subjects  in  the  colony  charged  with  "  amy  crime  or  offence  agadnst 
the  laws  of  China/*  and  the  magistrate  may,  on  ascertaining 
probable  cause  for  the  charge,  cormnit  such  persons  until  the 
gaoler  shall  receive  orders  from  the  Governor  relative  to  fwrther 
detention,  or  to  transmission   of  such   persons  to  the  Chinese 
authorities. 
Held  {affirming  the  judgment  of  the  Supreme  Court,  Hong  Kong)  : 
(1)  That  the  words  "  crime  or  offence  ^'  in  the  above  ordinance 
must  be  confined  to  those  ordinary  crimes  and  offences  which  are 
punishable  by  the  laws  of  all  nations,  and  which  a^re  not  peculiar 
to  the  laws  of  China :  (2)  that  murder  by  a  subject  of  China 
of  a  person  not  a  subject  of  China,  committed  outside  Chinese 
territory,  was  not  a  crime  against  the  laws  of  China  within  the 
meaning  of  the  ordinance  ;   (3)  that,  there  being  sufficient  prima 
facie    evidence   before   the  magistrate  that  the   respondent  had 
committed  an  act  of  piracy  jure  gentium  to  justify  his  com- 
mittal for  trial,  it  was  the    duty  of  the  magistrate    to  have 
committed  him  for  trial  at  Hong  Kong ;  and  that  a  wa/rrant  by 
which  the  magistrate  authorised  the  Governor,  if  he  tho^ight  fit, 
to  deliver  the  respondent  to  the  Chinese  authorities,  was  illegal, 
and  beyond  the  jurisdiction  of  the  magistrate. 
The  respondent,  under  a  writd^  habeas  corpus,  was  ordered  by  the 
Supreme  Court  of  Hong  Kong  to  be  released  from  custody,  on 
the  ground  that  he  was  detained  under  an  illegal  warrant  on  a 
charge  of  piracy  and  murder.      He  was  again  a/rrested  on  a 
cha/rge  of  piracy  jure  gentiwm,  and  was  a^ain  discharged  by  the 
said  court  under  a  wrU  of  haheas  corpus : 
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Attornbt-    Held  {reversing  the  judgm&nt  of  the  Supreme  Court,  Hong  Kong), 
General         fj^^f^  fj^    second  arrest  was  not  a  violation  of  sect.  Q  of  the 
HoNo-KoNQ       Habeas  Oorpus  Act:  (31  Oar.  2,  c.  2). 


OF 

3-1 

V, 


KwoK-A-SiNo.  fTpHig  ^as  an  appeal  from  two  judgments  and  orders  of  the 
1373         A      Supreme  Court  for  the  Colony  of  Hong  Kong. 

The  facts  of  the  case  are  fully  stated  in  the  judgment,  post. 

^^Hab^       The  Attorney  ^General  (Sir  J.  D.  Coleridge,  Q.C.),  the  Solicitor^ 
Corpus.      General  (Sir  G.  Jessell,  Q.C.),  and  Bowen,  for  the  appellant. 

Fitzjames  Stephen,  Q.C.  and  Stone,  for  the  respondent.  They 
referred  to  Beg.  v.  Timan  (10  L.  T.  Eep.  N.  S.  499 ;  33  L.  J.  201, 
Mag.  Cas.) ;  Beg.  v.  Bertrand  (16  L.  T.  Eep.  N.  S.  752 ;  L.  Rep. 
1  Priv.  Co.  520) ;  Beg.  v.  Wvndsor  (12  L.  T.  Rep.  N.  S.  807 ; 
34  L.  J.  186,  Mag.  Cas.) ;  Beg.  v.  Sawyer  (2  C.  &  K.  101) ;  Beg. 
V.  Azzopa/rdi  (1  C.  &  K.  203) ;  Speaker  of  Legislative  Assembly  of 
Victoria  v.  Glass  (24  L.  T.  Rep.  N.  8.  317;  L.  Rep.  3  Priv.  Co. 
560)  j  Be  Anderson  (20  Upper  Can.  Rep.  Q.  B.  124) ;  Phillimore's 
International  Law,  vol.  4,  p.  707 ;  Forsytes  Case  and  Opinions 
on  Constitutional  Law,  p.  229;  33  &  34  Vict.  c.  52 ;  Ordinance 
of  Hong  Kong,  No.  2,  of  1850. 

Judgment  was  delivered  by  Lord  Justice  Mbllish. — This  is  an 
appeal  by  the  Attorney-General  of  the  Colony  of  Hong  Kong 
from  a  judgment  of  the  Supreme  Court  of  that  colony  whereby 
the  respondent,  Kwok-a-Sing,  a  Chinese  coolie,  who  had  been 
brought  before  the  court  by  a  writ  of  habeas  corpus,  was  ordered 
to  be  released  from  custody,  and  an  order  made  thereon,  dated 
the  18th  day  of  April,  1871,  and  also  from  a  judgment  and 
order  of  the  same  court,  dated  the  22nd  day  of  May,  1871, 
whereby  he  was  again  ordered  to  be  released  from  custody. 
The  first  writ  of  habeas  corpus  was  issued  on  the  7th  day 
of  February,  1871,  and  was  directed  to  the  keeper  of  the 
gaol  at  Victoria,  Hong  Kong.  The  return  to  the  writ  was 
dated  the  same  day,  and  set  out  a  warrant  of  a  police 
magistrate,  which  was  as  follows: — ^'Whereas  the  above- 
mentioned  defendant  was  on  this  date  duly  convicted  before 
Charles  May,  Esquire,  one  of  Her  Majesty^s  justices  of  the 
peace  for  the  said  colony,  for  that  a  communication  having  been 
received  requiring  the  rendition  of  the  defendant  on  behalf  of  the 
Chinese  Government,  as  a  subject  of  China,  who  has  committed 
certain  crimes  and  offences  against  the  laws  of  China  by  parti- 
cipating in  the  murder  of  a  portion  of  the  crew  of  the  French 
ship  Nouvelle  Penelope,  and  it  appearing  to  me,  upon  investi- 
gation of  the  case,  that  there  is  cause  to  believe  that  the  said 
defendant  is  a  subject  of  China,  and  has  committed  the  said 
crimes  against  the  laws  of  China  by  feloniously  seizing  the  said 
ship  at  sea,  and  by  murdering  the  captain  and  certain  of  the 
crew  of  the  said  ship  on  the  4th  day  of  October  last  past  at  sea ; 
and,  further,  that  after  the  commission  of  the  said  crime,  did 
feloniously  seize  a  boat  belonging  to  the  said  ship,  and  land  at  a 
place  called  Pakha,  in  Chinese   territory,  on  the   11th   day  of 
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October  aforesaid^  and  it  was  thereupon  adjudged  that  the  said    Attornht- 
defendant,  for  the  said  offence^  should  be  committed  to  gaol  for     ^"^l"^ 
detention  pending  the  receipt  of  orders  from  His  Excellency  the  Hono-Kono 
Lieutenant-Governor  as  to  his  future  disposal.     These  are  there-  «'• 

fore  to  command  you,  the  said  constable,  to  tak^  the  said  ^^^"^"  ^^' 
defendant  and  safely  to  convey  to  the  said  gaol,  and  there  to  1873. 
deliver  him  to  the  said  superintendent  or  keeper,  together  with  — r  . 
this  precept;  and  I  do  hereby  command  you,  the  said  super-  —jjabl^ 
intendent  or  keeper,  to  receive  the  said  defendant  into  your  Corf>u8. 
custody  in  the  said  gaol,  and  there  to  imprison  him  as  aforesaid. 
Given  under  my  hand  and  seal  at  Victoria  aforesaid,  this  7th  day 
of  February,  1871.  (Signed)  C.  May,  Police  Magistrate.  (L.S.)'' 
This  warrant  was  issued  under  an  or^ance  of  the  colony.  No.  2, 
of  1850.  By  the  9th  article  of  the  Supplementary  Treaty  of 
Nankin,  dated  the  8th  day  of  October,  1843,  called  the  Treaty  of 
the  Bogue,  it  was  agreed  that  if  lawless  natives  of  China,  having 
committed  crimes  or  oflFences  against  their  own  government,  shall 
flee  to  Hong  Kong,  a  communication  shall  be  made  to  the  proper 
English  officer  that  the  said  criminals  and  offenders  may  be 
seized,  and  on  proof  or  admission  of  their  guilt  be  delivered  up. 
Ordinance  No.  2,  of  1850,  was  passed  by  the  Legislative  Council  of 
the  colony,  and  the  material  parts  were  as  follows : — "  Whereas,  by 
the  treaties  between  Great  Britain  and  China,  provision  is  made 
for  the  rendition  for  trial  to  officers  of  their  own  country  of  such 
subjects  of  China  as  have  committed  crimes  or  offences  against 
their  own  government,  and  afterwards  taken  refuge  in  Hong 
Kong.'  1.  Be  it  therefore  enacted  and  ordained  by  his  Excel- 
lency the  Governor  of  Hong  Kong,  with  the  advice  of  the  Legis- 
lative Council  thereof,  that  if  any  complaint  or  information  or 
any  communication  by  any  officer  of  the  Chinese  Government  be 
made  or  forwarded  to  any  magistrate  or  court  (other  than  the 
Supreme  Court)  desiring  the  arrest  of  any  person,  being  a 
Chinese  subject,  and  then  within  the  said  colony  of  Hong  Kong, 
and  alleging  that  such  person  has  committed,  or  is  charged  with 
having  committed,  any  crime  or  offence  against  the  laws  of 
China,  or  if  it  shall  appear  in  the  course  of  any  investigation 
before  such  magistrate  or  court  that  any  person,  being  a  subject 
of  China,  has  committed  any  such  crime  or  offence,  it  shall  and 
may  be  lawful  for  such  magistrate  or  court  to  issue  a  summons 
or  warrant  for  the  appearance  or  apprehension  of  such  person ; 
or,  if  such  person  be  already  in  custody,  it  shall  be  lawful  to 
detain  such  person,  and  to  investigate  the  alleged  crime  or 
offence  in  the  same  manner  as  if  such  person  were  charged  with 
a  crime  or  indictable  offence  committed  within  the  said  colony. 
3.  And  be  it  further  enacted  and  ordained,  that  if  at  the  close  of 
the  said  investigation  it  shall  appear  to  the  said  magistrate  or 
court  that  such  person  as  aforesaid  is  a  subject  of  China,  and 
that  there  is  probable  cause  for  believing  that  the  said  person 
has  committed  such  crime  or  offence,  it  shall  and  may  be  lawful 
for  such  magistrate  or  court  to  commit  such   person  for  saf9 
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AnoufST-    custody  to  prison,  and  to  direct  the  gaoler  to  detain  sncli  person 

QvxKRAL     jjj  prison  until  the  said  gaoler  shall  receive  some  order  or  orders 

HoHo-EoNG  from  the  Governor  of  Hong  Kong  relative  to  the  further  deten- 

V.  tion,  discharge,  or  transmission  of  such  person  to  the  nearest 

KwoK-A-SixG.  Chijiese  ftuthorities,  or  to -such  other  Chinese  authorities  as  to 

1873.        ^1^6  ^id  Governor  shall  seem  fit;  and  the  said  magistrate  or 

court  shall,  upon  making  such  committal  as  aforesaid,  transmit 

^Hab&u     ^  ^^®  ^^  Governor  of  Hong  Kong  the  minutes  of  such  investi- 
Corpus.      gation,  and  all  documents  in  his  or  its  possession,  connected 
with  the  charge  against  such  person,  in  order  that  such  person 
may  be  dealt  with  according  to  the  treaties  aforesaid/'     By  the 
Treaty  of  Tientsin,  made  the   29th   day  of  June,   1858,   new 
provisions  were  made  with  regard  to  the  extradition  of  criminals 
from  the  colony  of  Hong  Kong  to  the  Chinese  Government  in 
substitution  of  those  of  the  Treaty  of  the  Bogue,  which  was 
abrogated.     The  depositions  taken  before  the  magistrates,  and 
the  documents  before  him  having  reference  to  the  committal  of 
Kwok-a-Sing,   were  afterwards   brought   before    the    Supreme 
Court   in   obedience   to  a  writ   of  certiorwri.     The   depositions 
contained  the  evidence  of  Wong  Akee  and  Chun  Assan,  two 
Chinese  who  had  been  passengers,  and   of   Paul  Yerret  and 
Joseph  Simon,  two  Frenchmen  who  had  been  seamen  on  board 
the  French  ship  Nouvelle  Penelope,  which  left  Macao  on  the  1st 
day  of  October,  1870,  with  310  Chinese  coolies  on  board,  on  a 
voyage  to  Peru.     All  the  coolies  were  examined  by  the  Portu- 
guese authorities  at  Macao  before  they  embarked,  to  ascertain 
2"  they  went  voluntarily,  but,  nevertheless  Wong  Akee  said  that 
he  was  kidnapped,  which  he  explained  to  mean  tiiat  he  had  been 
persuaded  b^  a  fraud  to  go  to  the  barracoon,  and  that  he  told 
the  authorities  he  was  willing  to  go  to  Peru,  contrary  to  the 
truth,  because,  from  the  threats  of  the  Chinese  who  brought  him 
there,  he  was  afraid  that  his  head  would  be  cut  off  if  he  did  not. 
It  was  also  proved  that  about  100  of  the  other  coolies  said  that 
they  were  kidnapped.     There  was  no  proof  that  Kwok-a-Sing 
had  been  kidnapped,  or  that  he  was  among  those  who  said  they 
had  been  kidnapped.     The  master  of  the  ship  and  the  charterer 
selected  eight  of  the  coolies  to  be  headmen  over  the  others,  and 
paid  them  three  dollars  apiece  a  month  for  acting  as  headmen. 
Kwok-a-Sing  was  one  of  those  selected.     At  half-past  4  on  the 
afternoon  of  the  4th  day  of  October,  when  the  ship  was  prose- 
cuting her  voyage  on  the  high  seas,  about  twenty  of  the  coolies 
collected  near  a  seaman,  who  was  keeping  guard  at  a  barrier 
that  was  placed  across  the  deck,  atte^ked  him  and  threw  him 
overboard.      They  afterwards    attacked  the   captain,  who   was 
walking  unarmed  on  the  deck,  killed  him,  and  threw  him  over- 
board.    They  also  killed  several  others  of  the  crew,  and  obtained 
complete  command  of  the  vessel,  and  changed  her  course  to  the 
coast  of  China.     It  was  positively  sworn  by  Chun  Assan  that 
Kwok-a-Sing  was  one  of  those  who  attacked  the  captain,  and 
the  "oflier  witnesses  prove  that  he  was  one  of  the  coolies  who 
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kept  the  command  of  the  vessel  until  the  vessel  arrived  back  on    Attornbt- 
the  coast  of  China,  there  was  also  some  evidence  that  Kwok-a-     ^"^?^ 
Sing  and  other  coolies  took  possession  of  the  captain's  watch  and   Hono-Eomo 
a  quantity  of  dollars  on  board.     When  the  ship  arrived  on  the  ». 

coast  of  China,  Kwok-a- Sing  and  other  coolies  left  the  vessel  in  K^<«-^S"«- 
a  boat.     The  vessel  itself  was  run  aground,  and  was  left  to  be       1378. 

plundered  by  the  natives.     Among  the  documents  returned  by        ; . 

the  magistrate  to  the  Supreme  Court  was  the  following  letter    ^^^^^ 

fix)m  the  Colonial  Secretary  to  the  magistrate : — '^  Hong  Kong,       CorpuM. 

No.  53.    Received  3rd  Feb.     Colonial   Secretary's   Office,   3rd 

Feb.  1871.     Sir, — I  have  the  honour  to  acquaint  you,  by  desire 

of  his  Excellency  the  Lieutenant-Governor,  that  an  application 

has  been  received  from^Her  Majestv^s  consul  at  Canton,  claiming, 

on  behalf  of  the  Chinese  authorities,  the  rendition  of  the  man 

*  Aping,^  who  is  charged  with  participation  in  the  murder  of  a 

portion  of  the  crew  of  the  French  ship  Nov/velle  Penelope.     I 

have,  Ac,  (Signed)  J.  Gardiner  Austin,  Colonial  Secretary.     C. 

May,  Esq.,  First  Police  Magistrate.^'     Several  objections  were 

made  to  the  validity  of  the  return,  and  were  argued  before  the 

Chief  Justice.     He   delivered  judgment  on  the   29th  day  of 

March,  1871,  and  held  several  of  the  objections  to  be  valid,  and 

afterwards,  on  the  18th  day  of  April,  ordered  Kwok-a-Sing  to 

be[  discharged.     On  the  26th  day  of  April,  1871,  the  Attomey- 

Greneral  caused  Kwok-a-Sing  to  be  again  arrested  on  a  charge  of 

piracy  jn/re  gentiwrriy  with  a  view  to  his  trial   on   that  charge 

before  the  Supreme  Court  of  Hong  Kong.     The   evidence   of 

witnesses  was  again  taken,  and  Kwok-a-Sing  was  committed  for 

trial.     Another  writ  of  habeas  corpus  was  issued,   and   return 

made  setting   out  the   magistrate's   warrant  by  which  he  was 

committed  to  take  his  trial.     On  the  22nd  day  of  May,  1871,  he 

was  again  ordered  to  be  discharged,  upon  the  ground  that  his 

second  arrest  was  a  violation  of  the  6th  section  of  the  Habeas 

Corpus   Act.      The   first   question  which   their  Lordships  will 

consider  is  whether,  assuming  that  there  was  sufficient  prima 

fade  evidence  against  Kwok-a-Sing  to  prove  that  he  was  guilty 

of  the  murder  of  the  French  captain,  and  that  he  was  guilty  of 

piracy  jure  gentium  in  running  away  with  the  French  vessel, 

these  acts   constitute   crimes   and   offences   against   the   law  of 

China  within  the  meaning  of  the  first  section  of  Ordinance  No.  2 

of  1850,   or  crimes  and   offences  against  the   Government  of 

China  within  the  preamble  of  the  same  ordinance.     There  is  no 

doubt  that  the  extreme  generality  of  the  words  "crimes   and 

offences  against  the  law  of  China,''  makes  their  construction  very 

difficult.     They  cannot  be  intended  to  mean  that  every  Chinese 

subject  who  is  proved  to  have  done  something  which  the  law  of 

China  makes  a  crime  or  an  offence,  is  to  be  given  up  to  the 

Chinese  Government.     If  this  were  the  meaning  of  the  words, 

every  Chinese  who  had  done  something  which  the  law  of  China 

treats  as  a  political  offence,  or  who  had  done  anything  which  the 

law  of  China  treats  as  criminal,  though  the  law  of  a^  European 
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Attoknet-    countries  treats  it  as  innocent^  might  be  given  up.    Some  limita- 
Gbnbral     tjQn^  therefore,  mnst  be  put  upon  the  meaning  of  the  words,  and 

HoNo-KoNG   ^b^ii*  Lordships  think  that,  in  determining  what  that  limitation 

V.  is  to  be,  they  ought  to  bear  in  mind  the  position  of  the  colony  of 

KwoK-A-SiNo.  Hong  Kong  with  reference  to   China.     There  was,   when  the 

1873.       treaty  was  made,  a  manifest  risk  that  the  colony  of  Hong  Kong 

— -        might  become  the  refuge  of  the  criminal  classes  of  the  city  of 

^^Hc^^  Canton  and  other  Chinese  towns,  and  it  was  impossible  that  the 
Cknpus,  Colonial  Government  could  punish  Chinese  subjects  for  acts 
committed  within  the  territory  of  China.  Having  regard  to  this 
object,  their  Lordships  think  that  the  words  crimes  and  o£fences 
ought  to  be  confined  to  those  ordinary  crimes  and  offences  which 
are  punishable  by  the  laws  of  all  nations,  and^which  are  not  peculiar 
to  the  laws  of  China.  In  the  Treaty  of  Tientsin,  the  persons  to 
be  delivered  up  are  described  generally  as  criminals.  All  ordinary 
crimes — such  as  murder,  robbery,  theft,  arson — committed  by  a 
Chinese  within  Chinese  territory,  or  in  Chinese  ships  on  the 
high  seas,  would  be  within  the  meaning  of  the  ordinance.  Their 
Lordships  are  also  of  opinion  that  piracy,  at  least  in  certain 
circumstances,  would  be  within  the  meaning  of  the  ordinance. 
They  think  it  may  properly  be  assumed,  without  proof,  that 
China  has  laws  to  punish  piracy  on  her  own  coast,  and  if  it  was 
proved  that  a  subject  of  China,  who  had  taken  refuge  in  Hong 
Kong,  was  a  pirate  in  this  sense,  that  he  was  a  person  who  went 
from  the  Chinese  coast  to  plunder  ships  at  sea,  returning  with 
his  plunder  again  to  China,  they  are  of  opinion  that  such  a 
person  might  be  given  up  under  the  ordinance.  On  a  claim  for 
the  rendition  of  such  criminals  as  these,  it  would  not,  in  their 
Lordships'  opinion,  be  necessary  to  produce  the  evidence  of 
experts  to  prove  what  is  the  law  of  China.  Their  Lordships  have 
now  to  consider  whether  there  was  evidence  that  Kwok-a-Sing 
had  been  guilty  of  crimes  against  the  laws  of  China  within  the 
meaning  of  the  ordinance.  He  is  accused  of  two  crimes,  murder 
and  piracy.  The  alleged  murder  was  the  murder  of  a  Frenchman 
on  board  a  French  ship  in  which  Kwok-a-Sing  was  a  passenger 
on  the  high  seas.  They  have,  therefore,  to  consider,  whether 
murder  by  a  subject  of  China  of  a  person  who  is  not  a  subject  of 
China,  committed  outside  the  Chinese  territory,  is  a  crime  against 
the  laws  of  China  within  the  meaning  of  the  ordinance ;  and  they 
are  of  opinion  that  it  is  not.  Their  Lordships  cannot  assume, 
without  evidence,  that  China  has  laws  by  which  a. Chinese  subject 
can  be  punished  for  murdering  beyond  the  boundary  of  the 
Chinese  territory  a  person  not  a  subject  of  China.  Up  to  a 
comparatively  late  period  England  had  no  such  laws.  Moreover, 
although  any  nation  may  make  laws  to  punish  its  own  subjects 
for  offences  committed  outside  its  own  territory,  still,  in  their 
Lordships'  opinion,  the  general  principle  of  criminal  jurisprudence 
is  that  the  quality  of  the  act  done  depends  on  the  law  of  the 
place  where  it  is  done.  Now,  the  law  as  to  what  constitutes 
murder  differs  in  different  places.     Suppose  that  a  subject  of 
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China  kills  an  Englishman  within  English  territory,  or  on  board    Attornet- 
an    English    ship,    nnder    circumstances  which,   according    to     ^■^^^^ 
English  law,  might  amount  to  manslaughter  only,  could  it  pos-  Hono-Eono 
sibly  be  right  for  the  English  Government  to  surrender  such  a         »• 
person  to  the  Chinese   Government  to  be  tried  according  to  ^^Q^--^-SprG. 
Chinese  law,  to  which  the  distinctions  between  murder  and  man-        i878. 
slaughter  may  be  wholly  unknown  ?     On  the  whole,  therefore,        — : . 
on  these  two  grounds — first,  that  it  cannot  be  assumed  without     _^jj^ 
evidence  that  there  is  any  law  in  China  to  punish  a  Chinese      Corpus, 
subject  for  a  murder  committed  upon  a  foreigner  within  foreign 
territories ;  and,  secondly,  because  even  if  it  could  be  assumed 
that    there  was    such  a    law,   still  this    offence  having    been 
committed  within    French    territory  ought    to    be  treated  as 
an  offence  against  French  law,  and  not  as  an  offence  against 
Chinese  law,  their  Lordships  are  of  opinion  that  there  was  no 
evidence  before  the  magistrate  that  Kwok-a-Sing,  in  murdering 
the  French  captain,  committed  an  offence  against  the  laws  of 
China  according  to   the  true    construction  of   the  Ordinance. 
Their  Lordships  have  next  to  consider  whether  there  was  suffi- 
cient evidence  before  the  magistrates   that  Kwok-a-Sing  had 
committed  an  act  of  piracy  jure  gentium,  and,  if  there  was  such 
evidence,  whether  that  would  make   his  imprisonment,  for  the 
purpose  of  being  delivered  to  the  Chinese  authorities,  lawful. 
Now,  their  Lordships  are  of  opinion  that  there  was  before  the 
magistrate  sufficient  prima  facie  evidence  that  Kwok-a-Sing  had 
committed  an  act  of  piracy  jure  gentium  to  justify  his  committal 
for  trial  for  that  offence  at  Hong-Kong.     They  see  no  reason  to 
doubt  that  the  charge  of  Sir  Charles  Hedges,  Judge  of  the  High 
Court  of  Admiralty,  to  the  grand  jury,  as  reported  in  the  case  of 
Nix  V.  Dawson  (13  State  Tnals,  654),  and  which  was  made  in  the 
presence,  and  with   the   approval,  of  Chief  Justice  Holt,  and 
several  other  Common  Law  judges,  contains  a  correct  exposition 
of  the  law  as  to  what  constitutes  piracy  jure  gentium.     He  there 
says,  "  Piracy  is  only  a  sea  term  for  robbery,  piracy  being  a 
robbery  within  the  jurisdiction  of  the  Admiralty.   If  the  mariners 
of  any  ship  shall  violently  dispossess  the  master,  and  afterwards 
carry  away  the  ship  itself  or  any  of  the  goods  with  a  felonious 
intention  in  any  place  where  the  Lord  Admiral  hath  jurisdiction, 
this  is  robbery  and  piracy.''     Of  course,  there  can  be  no  differ- 
ence between  mariners  and  passengers,  and  there  was  unques- 
tionably evidence  that  Kwok-a-Sing  was  a  party  to  violently 
dispossessing  the  master  and  carrying  away  the  ship  itself  and 
the  goods  therein ;  and  the  only  question  can  be  whether  there 
was  sufficient,  evidence  that  the  act  was  done  with  a  felonious, 
that  is,  a  piratical,  intention.     In  their  Lordships'  opinion,  there 
was  evidence  of  such  an  intention  on  the  part  of  Kwok-a-Sing  fit 
to  be  left  to  a  jury,  though  they  wish  to  be  understood  as  giving 
no  opinioii^  which  way  a  jury  ought   to  find  on    this  question. 
Next,  it  must  be  considered  what  was  the  legal  duty  of  the 
magistrate  when  he  had  received  the  evidence ;  ought  he  to  have 
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AnoBinT.    signed  a  warrant  enabling  the  Gk)vemor  to  deliver  Kwok-a-Sing 
QsNBUL     1^  ^jjQ  Chinese  authorities,  to  be  tried   for  both   mnrder  and 

HoNo-KoKo  piracy,  or  ought  he  to  have  committed  him  to  be  tried  for  the 

V*  piracy  at  Hong  Kong  ?      In  their  opinion,  he  ought   to   have 

KwoK-A-Snfo.  committed  him  to  be  tried  for  the  piraqr  at  Hong  Kong.     They 

1878.        think  that  the  acts  of  piracy  jure  gentitmi  with  which  Kwok-a- 

— 7.       Sing  was  charged  may  be  plainly  distinguished  from  those  acts 

^H^»M  ^^  piracy  which  they  have  before  stated  to  be,  in  their  opinion. 
Corpus.  within  the  Ordinance  and  the  Treaties.  If  Chinese  subjects 
starting  from,  and  returning  to,  Chinese  territory,  attack  a  ship 
of  some  other  nation,  whether  in  harbour  or  at  sea,  they,  making 
that  territory,  as  it  were,  the  base  of  their  operations,  must  be 
held  to  commit  an  o£fence  against  the  municipal  law  of  China 
and  against  the  Chinese  Government,  whether  they  commit  an 
act  of  piracy  jure  gmitium  or  not ;  but  if  Kwok-a-Sing  committed 
an  offence  against  the  municipal  law  of  any  nation  he  committed 
an  offence  against  the  municipal  law  of  France,  to  which  he  was 
subject  at  the  time,  and  not  against  the  municipal  law  of  China, 
and  if  he  is  punishable  by  the  law  of  China,  he  is  only  so  punish- 
able because  he  has  committed  an  act  of  piracy  which,  jure 
gentiimvy  is  justiciable  everywhere.  They  are  of  opinion  that 
such  an  offence  is  not  an  offence  against  the  law  of  China  within 
the  meaning  of  the  Ordinance.  On  the  whole,  therefore,  they 
are  of  opinion  that  the  warrant  by  which  the  magistrate  autho- 
rised the  Governor,  if  he  thought  fit,  to  deliver  Kwok-a-Sing  to 
the  Chinese  authorities  to  be  tried  by  them  for  murder  and  piracy, 
was  an  iUegal  warrant,  and  one  bevond  his  jurisdiction,  and  that, 
therefore,  the  first  order  of  the  Chief  Justice  for  the  release  of 
Kwok-a-Sing  was  right,  and  ought  to  be  affirmed.  Having  come 
to  this  conclusion,  their  Lordships  need  not  give  any  opinion 
upon  the  validity  of  the  other  grounds  on  which  the  Chief  Justice 
thought  that  Kwok-a-Sing  ought,  on  the  first  occasion,  to  be 
discharged.  They  think,  however,  it  is  right  to  state  that  they , 
do  not  agree  with  the  Chief  Justice  that  the  evidence  before  him 
proved  ttiat  La  Nov/velle  Penelope  was  a '  slave-ship,  and  that 
Kwok-a-Sing  and  the  other  coolies  who  acted  with  him  were 
justified  in  killing  the  captain  and  the  French  sailors,  for  the 
purpose  of  obtaining  their  liberty.  There  was  evidence  from 
which  it  might  be  inferred  that  some  of  the  coolies  had,  by  fraud 
or  by  threats  on  the  part  of  other  Chinese,  been  induced  to  go  to 
the  barracoon,  and  embark  on  board  the  ship  against  their  will. 
They  appear,  however,  all  to  have  professed  to  the  Portuguese 
authorities  at  Macao  that  they  were  willing  emigrants ;  and  there 
was,  in  their  Lordships'  opinion,  no  sufficient  evidence  upon  the 
depositions  that  either  the  Portuguese  authorities  at  Macao,  or 
the  French  captain  and  crew,  wer6  any  parties  to  compelling  any 
of  the  coolies  to  leave  China  against  their  will.  Their  Lordships 
have  next  to  consider  whether  the  judgment  and  order  of  the  22nd 
day  of  May,  1871,  whereby  Kwok-a-Sing  was,  for  the  second  time, 
discharged  from  custody,  was  valid.     He  was  discharged  solely 
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upon  the  ground  that  he  had  been  committed  the  second  time    Attobnby- 
for  the  same  offence,  contrary  to  the  6th  section  of  the  31  Oar.  2,       "^^'^^ 
c.  2.     They  cannot  agree  with  the  construction  which  the  Chief  Homg-Eono 
Justice  has  put  upon  this  section  of  the  statute.     The  principal  »• 

object  of  the  section  seems  to  have  been  to  prevent  persons  who    ^^^"^"     ^' 
had  been  brought  up  on  a  writ  of  habeas  corpus^  and  discharged        i878. 
on  giving  bail  and  entering  into  their  own  recognizance,  from    „*"^. 
being  again  arrested  for  the  same  offence,  and  obliged  to  sue  out    f^Hab&as 
a  second  writ  of  habeas  corpus.     This  appears  from  the  provision      Corpus. 
by  which  the  person  discharged  may  be  again  arrested  by  the 
order  of  the  court  wherein  he  shall  be  bound  by  recognizance  to 
appear,  or  other  court  having  jurisdiction  of  the  cause.     The 
words,  '^  other  court  having  jurisdiction  of  the  cause,''  were  pro- 
bably added  to  meet  the   case  of  an  indictment  having  been 
moved  by  certiora/ri  from  one  court  to  another.     They  do  not  say, 
however,  that  the  section  may  not  also  apply  to  cases  where  a 
prisoner  is  discharged  unconditionally  upon  the  gronnd  that  the 
warrant  on  which  he  is  detained  shows  no  valid  cause  for  his 
detention.      They  think,  however,  it  can  only  apply,  when  the 
second  arrest  is  substantially  for  the  same  cause  as  the  first,  so 
that  the  return  to  the  second  writ  of  habeas  corpus  raises  for  the 
opinion  of  the  court  the  same  question  with  reference  to  the 
validity  of  the  grounds  of  detention  as  the  first.     In  the  present 
C€we  the  second  warrant  is  a  warrant  by  which  Kwok-a-Sing  was 
committed  to  take  his  trial  at  Hong  Kong  for  piracy  ^i^ra  gentium, 
and  was,  in  their  opinion,  a  valid  warrant.     They  think  he  ought 
not  to  have  been  dischar&red  from  his  custody  under  that  valid 
warrant,  because  he  had  been  previonsly  dischLged  from  an  nn- 
lawful  imprisonment. 

Their  Lordships  will  accordingly  humbly  recommend  to  Her 
Majesty  that  the  judgments  and  orders  of  the  Snpreme  Court  of 
Hong  Kong  of  the  29th  day  of  March,  1871,  and  the  18th  day 
of  April,  1871,  should  be  affirmed,  and  that  the  judgment  and 
order  of  the  22nd  day  of  May,  1871,  should  be  reversed,  and 
that  there  should  be  no  costs  of  the  appeal. 

First  judgment  affirmed;  second  judgment  reversed. 

Attorney  for  the  appellant,  the  Qusen^s  Proctor. 
Attorneys  for  the  respondent,  Shaen,  Boseoe,  and  Massey. 
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COURT  OP  QXTEBN^S  BENCH. 

M(mday,  Nov.  17,  1873. 

Beg.  v.  Bobbbts. 

Payment  of  costs  of  prosecution  out  of  money  found  on  prisoner-^ 
Prisoner'  adjudicated  banhmpt  before  conviction  —  Right  of 
Trustee  in  Banhruptcy  to  money  found  on  prisoner — Act  for 
Abolition  of  Forfeiture  for  Treason  and  Felony  1870  (33  ^  34 
Vict.  c.  23)  s.  S— Bankruptcy  Act,  1869  (32  ^  33  Vict.  c.  71), 
s,  17, 

After  the  corwiction  of  a  prisoner  for  felon/y  the  Central  Criminal 
Court  made  an  order,  under  sect.  8  of  33  ^  34  Vict.  c.  23,  for 
the  payment  of  the  costs  of  the  prosecution  out  of  the  moneys 
found  on  tJie  prisoner  at  this  time  of  his  apprehension. 

The  validity  of  this  order  being  questioned  by  the  trustee  in  bank- 
ruptcy of  the  prisoner's  estate,  on  the  ground  that  the  prisoner 
had  been  adjudicated  a  bankrupt  between  the  dates  of  his  appro- 
hension  and  conviction,  and  that  on  such  adjudication  all  his 
property  vested  in  the  trustee : 

Held,  that  the  order  was  rightly  made,  the  trustee,  on  adjudication 
of  ba/nkruptcy,  taking  the  property  of  the  bankrupt  prisoner, 
subject  to  the  possibility  of  the  criminal  court  making  the  order 
in  question. 

Quoere,  whether  such  an  order  would  be  valid  if  the  prisoner  were 
adjudicated  bankrupt  in  respect  of  an  aet  of  ba/nkruptcy  com- 
mitted  before  his  apprehension. 

IN  this  case  a  role  nisi  had  been  obtained,  ccJling  npon  the  jus- 
tices of  the  Central  Criminal  Court  to  show  cause  why  a  writ 
of  certiorari  should  not  issue  to  remove  into  this  court  an  order 
made  at  the  general  session  of  the  delivery  of  the  Queen's  gaol 
of  Newgate,  holden  on  the  5th  day  of  May,  1873,  whereby  it  was 
ordered  that  the  costs  incurred  in  the  prosecution  of  one  William 
Alexander  Roberts,  for  feloniously  forging  an  order  for  the  pay- 
ment of  11,500Z.,  should  be  paid  out  of  moneys  found  on  Roberts 
upon  his  apprehension,  as  far  as  such  moneys  should  extend. 

From  the  affidavits  filed  in  the  matter,  it  appeared  that  Roberts 
was  taken  into  custody  on  the  14th  day  of  April,  1873,  on  a  charge 
of  having  forged  and  altered  a  check  for  ll,500i.  After  several 
remands,  he  was  finally  committed  for  trial  at  the  Central  Criminal 
Court.  On  the  24th  day  of  April  he  was  adjudicated  a  bankrupt 
at  the  London  Bankruptcy  Court,  and  on  the  8th  day  of  May  a 
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trustee  of  the  bankmpt^s  estate  was  appointed.     On  the  same        \im 
day  on  which  the  trustee  was  appointed^  but  later  on  that  day,     ^  ^^ 

Roberts  was  foond  guilty  of  felony  at  the  Central  Criminal  Court,        

and  sentenced  to  twelve  years'  penal  servitude.     On  the  9th  June        1873. 
an  application  was  made,  on  the  part  of  the  prosecution,  to  the    pL.ZIT' 
Central  Crimin<al  Court,  for  an  order  for  the  payment  of  the  costs  Forfeiture  for 
of  the  prosecution  out  of  the  moneys  found  upon  the  prisoner  on  Felome9  Act. 
his  apprehension,  and  then  taken  &om  him,  under  sect.  3.  of  the 
Act  for  the  Abolition  of  Forfeiture  for  Treason  and  Felony  (33 
&  34  Vict.  c.  26),  and  the  Court  made  the  order  asked  for. 

It  did  not  appear  when  the  act  of  bankruptcy  was  conmiitted 
on  which  the  prisoner  was  adjudicated  a  bankrupt. 

Oiffard,  Q.Cf.  and  Poland,  now  showed  cause  against  the  rule. 
— Sect.  3  of  the  Act  to  abolish  forfeitures  for  treason  and  felony, 
and  to  otherwise  amend  the  law  relating  thereto  (33  &  34  Vict, 
c.  23),  provides  that  it  shall  be  lawful  for  any  court  by  which 
judgment  shall  be  pronounced  or  recorded  upon  the  conviction 
of  any  person  for  treason  or  felony,  in  addition  to  such  sentence 
as  may  otherwise  by  law  be  passed,  to  condemn  such  person  to 
the  payment  of  the  whole  or  any  pEu:t  of  the  costs  or  expenses 
incurred  in  or  about  the  prosecution  and  conviction  of  the  o£fence 
of  which  he  shall  be  convicted,  if  to  such  court  it  shall  seem  fit 
so  to  do ;  and  the  payment  of  such  costs  or  expenses,  or  any  part 
thereof,  may  be  ordered  to  be  made  by  the  court  out  of  any 
moneys  taken  from  such  person  on  his  apprehension.  This 
section  clearly  gave  the  Central  Criminal  Court  power  to  make 
the  order  now  sought  to  be  quashed. 

Metcalfe,  Q.C.  (with  whom  was  Oraham)  was  here  called  on  to 
support  the  rule. — From  the  date  of  the  adjudication  of  bank- 
ruptcy, i.e.,  the  24th  day  of  April,  the  prisoner  was  divested  of 
all  his  property,  which  from  that  date  became  the  property  (1) 
of  the  registrar  and  (2)  of  the  trustee.  Sect.  17  of  the  Bank- 
ruptcy Act  1869  (32  &  33  Vict.  c.  71)  enacts  that  "  until  a 
trustee  is  appointed  the  registrar  shall  be  the  trustee  for  the 
purposes  of  tins  Act,  and  immediately  upon  the  order  of  adjudi- 
cation being  made,  the  property  of  the  bankrupt  shall  vest  in 
the  registrar.  On  the  appointment  of  a  trustee  the  property 
shaU  forthwith  pass  to  and  vest  in  the  trustee  appointed.^' 
[Blackburn,  J. — So  far  as  any  interest  in  the  prisoner  himself 
was  concerned,  he  could  not,  by  voluntarily  assigning  it,  get  rid 
of  its  liability  under  the  Treason  and  Felony  Act,  and  if  that  be  so, 
I  do  not  see  how  a  compulsory  assignment  of  his  property  under 
the  Bankruptcy  Act  can  make  a  difference.]  The  prisoner  could 
up  to  the  time  of  his  conviction,  dispose  of  his  property  as  ho 
liked.  In  Whitaker  v.  Wisbey  (12  C.  B.  44)  it  was  held  that  an 
assignment  of  a  felon's  goods,  bond  fide  made  for  a  good  con- 
sideration, after  the  commission  day  of  the  assizes,  but  before 
the  day  on  which  he  was  actually  tried  and  convicted,  will  pass 
the  property.  At  the  time  of  the  prisoner's  apprehension  the 
money  was  his,  but  subject  to  the  right  of  the  Central  Criminal 


576  CHTMINAL  LAW  CASBfiL 

Bk.        Court  to  make  an  order  after  his  conviction^  for  the  payment  of 
Romotn.     *^®  coste  of  the  prosecution  out  of  it.     But  biefore  any  such 

order  is  made  the  Bankruptcy  Act  steps  in  and  vests  all  the 

1873.  property  of  the  prisoner  absolutely  in  the  trustee ;  the  prisoner, 
pZ^I^  therefore,  had  no  longer  any  property  which  the  criminal  court 
Forfeiture  for  ^au  lay  hold  of  by  its  order.  [Blackburn,  J. — The  trustee  takes 
felomes  Act,  only  that  property  which  is  the  bankrupt's,  and  if  that  property 
is  subject  to  any  lien  in  favour  of  another  person,  the  trustee 
must  take  it  subject  to  that  lien.  Quain,  J. — The  Act  says 
expressly  that  the  court  may  order  the  costs  to  be  paid  out  of 
whatever  moneys  are  ''taken  from  such  person  on  his  appre- 
hension/n  That  must  mean  moneys  belonfirinR  to  him — ^not 
moneys  belonging  to  another  person  which  might  be  fonnd 
on  his  person  at  the  time  of  apprehension.  [Biackbuen,  J. — 
Perhaps  that  is  so.  If  the  act  of  bankruptcy  had  taken  place 
before,  the  prisoner's  apprehension,  the  point  might  be  more 
doubtfbl;  but  that  point  does  no  arise  in  the  present  case.] 
The  prisoner  at  the  time  of  his  apprehension  was  legal  owner  of 
the  moneys,  subject  only  to  a  contingency  which  might  never 
arise.  [Blacebubn^  J. — ^And  the  trustee  holds  them  exactly  as 
the  bankrupt  did.  His  right  to  them  is  neither  greater  nor  less. 
Roberts  held  the  moneys  subject  to  the  contingency  of  an  order 
being  made  after  his  conviction  for  the  payment  of  the  costs  of 
the  prosecution  out  of  them.  After  the  bankruptcy  the  trustee 
held  them  subject  to  the  same  contingency.]  Suppose  the 
prisoner  handed  over  to  his  attorney  some  of  the  money  in  his 
possession  at  the  time  of  his  apprehension,  to  pay  the  costs  of 
his  defence,  could  the  criminal  court,  subsequently  to  his  con- 
viction, make  an  order  on  the  attorney  for  the  payment  of  the 
costs  of  the  prosecution  out  of  the  same  money  ?  This  would 
place  attorneys  in  a  very  awkard  position.  [Blackburn,  J, — ^I 
do  not  think  that  there  is  any  likelihood  that  the  court  would 
make  any  order  having  such  an  effect  as  that.]  In  any  case 
notice  should  have  been  given  to  the  trustee  to  show  cause  why 
the  cost  of  the  proceedings  should  not  be  paid  out  of  the  moneys 
taken  from  the  person  of  the  bankrupt;  and  on  this  ground  also 
it  is  submitted  the  order  was  wrong. 

Blackburn,  J. — ^In  this  case  I  think  the  rule  should  be  dis- 
charged. I  wish  to  guard  aeainst  being  supposed  to  say  that 
simply  because  money  is  found,  on  the  person  of  a  prisoner  at  the 
time  of  his  apprehension,  the  criminal  court  may  make  an  order 
for  the  payment  of  the  costs  of  the  prosecution  out  of  it.  I  am 
inclined  to  think  that  if  moneys  belonging  to  someone  else  are 
found  in  his  possession,  e.g.,  if  the  person  arrested  is  a  banker's 
clerk  carrying  a  bag  of  gold  to  the  bank,  the  banker  who  is  the 
owner  of  the  money  would  have  a  right  to  interfere  in  such  a 
case  against  any  oroer  being  made.  I  also  wish  to  guard  myself 
against  being  supposed  to  decide  that  if  the  prisoner  was  adjudi- 
cated bankrupt  by  reason  of  an  act  of  bankruptcy  committed 
before  his  arrest,  the  trustee  might  not  have  a  right  to  intervene. 
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Notliing  appears  in  the  present  case  to  raise  this  point.     So  far        'Sxo. 
as  appears^  the  prisoner  at  the  time  of  his  arrest  was  in  possession     RQBiEii. 

of  moneys  which  he  might  have   disposed  of  in  any  way  he        

pleased.     Then  sect.  3  of  the  Act  for  Abolishing  Forfeitures  for        1874. 

Treason  and  Felony  provides  that  sach  moneys  shall  be  subject    py.^^Ji^«. 

to  the  power  of  the  criminal  court  to  make  an  order  for  the  Forfeiture  far 

payment  out  of  them  of  the  costs   of  the  prosecution.     That  Felonies  Act 

power   may  be   exercised  by  the  court   notwithstanding  every 

eflFort  which  the  prisoner  may  make^  whilst  8ui  juris,  to  make 

away  with  the  moneys.     In  case  of  bankruptcy  intervening — not 

a  bankruptcy  by  reason  of  an  act  of  bankruptcy  antecedent  to 

the   arrest — the   trustee  takes  what  was   the  property  of  the 

bankrupt,  and  subject  to  all  the  rights  of  third  parties  previously 

existing.     I  think  there  did  exist  in  the  present  case,  at  the  time 

of  the  adjudication  of  bankruptcy,  a  vested  right,  or  lien,  or  hold, 

by  virtue  of  the  statute,  on  the  moneys  found  on  the  person  of 

the  prisoner  at  the  time  of  his  arrest,  and  that  consequently  the 

order  was  rightly  made. 

QuAiN,  J. — ^I  am  of  the  same  opinion.  Sect.  3  of  33  &  34 
Vict.  c.  23,  expressly  enacts  that  *^  the  payment  of  such  costs 
and  expenses,  or  any  part  thereof,  may  be  ordered  by  the  court 
to  be  made  out  of  any  moneys  taken  from  such  person  on  his 
apprehension.'^  The  facts  of  this  case  show  that  the  moneys, 
out  of  which  the  order  for  paying  the  costs  of  the  prosecution 
was  made,  were  taken  from  the  prisoner  on  his  apprehension. 
The  money,  when  so  taken,  became  from  that  time  liable  to  have 
an  order  made  for  the  payment  of  the  costs  of  the  prosecution 
out  of  it.  It  has  been  argued  that  that  liability  was  done  away 
with  by  the  subsequent  bankruptcy  of  the  prisoner — ^a  bankruptcy 
taking  place  subsequently  to  the  apprehension  of  the  prisoner.  I 
am  of  opinion  that  it  was  not,  and  that  the  property  taken  by 
the  trustee  was  subject  to  whatever  contingency  it  was  subject  to 
before  the  bankruptcy.  Whatever  lien  or  hold  on  the  property 
existed  before  the  bankruptcy  cannot  be  a£fected  by  the  bank- 
ruptcy in  the  slightest  degree.  It  would  be  a  very  different 
thing,  as  observed  by  my  brother  Blackburn,  to  hold  that  the 
same  would  be  the  case  as  to  the  property  of  a  stranger  found 
on  the  prisoner  at  the  tim:e  of  his  arrest.  I  think  the  rule 
should  be  discharged. 

Rule  discharged  with  costs. 

Attorneys  for  the  prosecution :  Humphreys  and  Morgan, 
Attorneys  for  the  trustee :  Lewis  and  Lewis, 


VOL.  XII.  p  p 


578  CBIMIKAL  LAW  CASB8. 


COUET  OF  QUEEN'S  BENCH. 

Thursday,  Jan,  15,  1874. 

(Before  Blacdubk^  J.,  Qcjaik^  J.^  and  Abchibaid^  J.) 

Beg.  V,  Oastleb. 

Removal  of  Indictment  into  Queen's  Bench  by  certiorari — Costs  of 
prosecution — Whether   necessary   that    prosecutor   should    be   a 
''party   grieved"— 5  ^^  6    Will  ^.  M.  c.    11,  s.  3—16   &   17 
Vict,  c.  30,  s,  5. 

Sect,  b  of  16  Sfll  Vict,  c,  30,  after  reciting  tliat  ''it  is  expedient 
to  make  further  provision  for  preventing  tlie  vexatious  removal 
of  indictments  into  the  Court  of  Queen's  Bench,''  enacts  "  that 
whenever  any  writ  of  certiorari  to  remove  an  indictment  into  the 
said  court  shall  be  awa/rded  at  the  instance  of  a  defendant  or 
defendants,  the  recognizance  now  by  law  required  to  be  entered 
into  before  the  allowance  of  such  writ  shall  contain  the  further 
provision  following,  that  is  to  say,  thai  the  defendant  or  de- 
fendants,  in  case  he  or  they  shall  be  convicted,  shall  pay  to  the 
prosecutor  his  costs  incurred  subsequent  to  the  removal  of  such 
indictment,"  8fc, 

This  enactment  is  general  in  its  application,  and  renders  it  un- 
necessary that  the  prosecutor,  in  order  to  be  entitled  to  the  payment 
of  his  costs,  should  be  the  party  "  grieved  or  injured,"  as  required 
byb^e  Will.  ^  M,  c.  11,  s.  3. 

IN  this  case  the  defendant  had  been  indicted  for  obstructing 
certain  highways,  and    had    been  found  guilty  on  certain 
counts  of  the  indictment. 

E.  Clarice  now  moved  to  set  aside  a  side  bar  rule  which  had  been 
obtained  on  the  part  of  the  prosecution  to  tax  the  costs,  on  the 
ground  that  the  prosecutor  was  not  a  "  party  grieved "  within 
the  meaning  of  sect,  3  of  5  &  6  Will.  &  M.  c.  11,  which 
provided  that  "  if  the  defendant  prosecuting  such  writs  of  cer^ 
tiorari  be  convicted  of  the  offence  for  which  he  was  indicted,  then 
the  said  Court  of  King's  Bench  shall  give  reasonable  costs  to 
the  prosecutor,  if  he  be  the  party  grieved  or  injured,  or  be  a  justice 
of  the  peace,  mayor,  bailiff,  constable,  headborough,  tytheman, 
churchwarden,  or  overseer  of  the  poor,  or  any  other  civil  officer, 
who  shall  prosecute  upon  the  account  of  any  fact  committed  or 
done,  that  concerned  him  or  them  as  officer  or  officers,  to  prose- 


CBIMINAL  LAW   CASES.  579 

cate  or  present,  which  costs  shall  be  taxed  according  to  the  coarse        Reo. 
of  the  said  court,  and  that  the  prosecutor,  for  the  recovery  of  such     ^   "• 

costs,  shall  within  ten  days  after  demand  made  of  the  defendant,        

and  refusal  of  payment  on  oath,  have  an  attachment  granted  1874. 
against  the  defendant  by  the  said  court  for  such  his  contempt ;  ^  '  ._ 
and  that  the  said  recognisance  shall  not  be  discharged  till  the  costs  Costs—S  &-  6 
so  taxed  shall  be  paid/^  [Biackbubn,  J. — Is  there  not  a  later  WilL  fr  -"•  c. 
statute  dealing  with  the  recognisances  to  be  entered  into  where  ^^»  '•  *• 
indictments  are  removed  into  this  court  by  certiorari  71  16  & 
17  Vict.  c.  30,  s.  5,  enacts  that  ^'whenever  any  writ  of  certiorari 
to  remove  an  indictment  into  the  said  court  shall  be  awarded  at 
the  instance  of  a  defendant  or  defendants,  the  recognisance  now 
by  law  required  to  be  entered  into  before  the  allowance  of  such 
writ  shall  contain  the  further  provision  following,  that  is  to  say, 
that  the  defendant  or  defendants,  in  case  he  or  they  shall  be  con- 
victed, shall  pay  to  the  prosecutor  his  costs,  incurred  subsequent 
to  the  removal  of  such  indictment ;  and,  whenever  any  such  writ 
of  certiorari  shall  be  awarded  at  the  instance  of  the  prosecutor, 
the  said  prosecutor  shall  enter  into  a  recognisance  (to  be  acknow- 
ledged in  like  manner  as  is  now  required  in  cases  of  writs  of 
certiorari,  awarded  at  the  instance  of  a  defendant)  with  the  con- 
dition following,  that  is  to  say,  that  the  said  prosecutor  shall  pay 
to  the  defendant  or  defendants,  in  case  he  or  they  shall  be  acquitted, 
his  or  their  costs  incurred  subsequent  to  such  removal.''  This 
statute  must  be  read  in  connection  with  the  former  one,  and  does 
not  do  away  with  the  condition  that  the  prosecutor,  in  order  to 
be  entitled  to  his  costs,  should  be  the  '^  party  grieved."  [Black- 
burn.— But  you  seek  to  make  out  that  the  latter  enactment,  which 
is  perfectly  general  in  its  terms,  is  to  be  limited  by  the  former.] 
The  object  of  the  latter  statute  was  to  give  increased  security  for 
the  payment  of  the  costs  of  the  prosecution,  but  not  to  entitle  to 
payment  a  party  who  was  not  entitled  previously.  [Blackburn,  J. — 
Sect.  5  of  the  latter  Act  begins  with  a  recital  that  '^  It  is  expedient 
to  make  provision  for  further  preventing  the  vexatious  removal  of 
indictments  into  the  Court  of  Queen's  Bench ; "  and  the  terms  of 
the  enactment  apply  to  all  such  removals.]  If  the  condition 
annexed  by  the  old  Act  had  been  intended  to  be  abolished,  it 
would  have  been  expressly  repealed. 

Blackburn,  J. — I  am  clearly  of  opinion  that  the  5th  sect,  of  16 
&  17  Vict.  c.  30,  applies  to  all  removals  of  indictments  into  this 
court  by  certiorari.     There  will,  therefore,  be  no  rule. 
.  QuAiN  and  Archibald,  JJ.,[^concurred. 

Rule  refused. 

Attorneys  for  defendant.  Ford  and  Lloyd. 
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COUET  OF  EXCHEQXJEB. 

Jan.  27  and  28,  1874. 

(Before  Evilly,  C.B.,  Pigott,  B.,  and  Amphlett,  B.) 

Vauohton  and  anotheb  v.  The  London  and  North-Westebn 

Railway  Company. 

'Railway  company — Common  carriers — Loss  of  goods  above  101.  in 
value — Goods  not  declared  under  sect.  I  of  Carriers^  Act — Fe- 
lonious  a^ts  of  company's  servants — What  sufficient  evidence  of 
in  civil  a/^tion — Difference  in  that  respect  in  a  criminal  prosecU' 
Hon — Calling  the  suspected  servant  as  witness — Carriers'  Act 
(11  Geo.  A,  8fl  Will.  4,  c.  68),  sect.  8. 

In  an  action  against  a  railway  company,  as  catnners  for  hire,  for  the 
loss  of  goods  alleged  to  have  arisen  from  the  felonious  act  of  the 
servants  of  the  company,  it  is  not  necessary  for  the  plaintiff,  in 
order  to  prove  the  felony,  under  sect.  8  of  the  Carriers'  Ad  (1 1 
Geo.  4^1  Will.  4,  c.  68),  to  bring  home  the  charge  to  any  indi- 
vidual servant  of  the  company  in  particular,  or  to  produce  su^h 
evidence  of  the  fact  as  tvould  be  requisite  on  a  criminal  trial ; 
it  being  sufficient  for  him  to  show  it  to  be  more  probable  that  the 
felony  was  committed  by  some  one  or  more  of  su:h  servants  than 
by  anyone  else;  and  the  mere  fact  of  the  company's  abstaining 
from  calling  the  suspected  servants  as  witnesses,  in  answer  to 
the  plaintiff's  case,  is  sufficient  to  justify  the  case  being  left  to 
the  jury. 

8o  held  by  the  Court  of  Exchequer  {Kelly,  C.B.,  Pigott  and  Amph- 
lett,  BB,), 

THIS  was  an  action  brought  by  the  plaintiffs  against  the 
defendants  as  carriers  for  delay  in  the  delivery  of  goods  in- 
tmsted  to  them,  and  also  (the  goods  not  having  been  delivered 
at  all)  to  recover  the  value  of  such  goods,  consisting  of  articles  of 
jewellery.  The  defendants  pleaded,  inter  alia,  the  Carriers'  Act, 
and  the  absence  of  a  declaration  of  the  value  of  the  goods  being 
above  lOl.  at  the  time  they  were  delivered  to  them  to  be  carried  ; 
to  which  the  plaintiffs  replied,  that  the  goods  were  lost  by  means 
of  a  felony  committed  by  the  defendants'  servants. 
The  pleadings  in  the  action  were  shortly  as  follows  : — 
The  first  count  of  the  declaration  charged  that  the  plaintiffs 
delivered  to  the  defendants,  as  being  carriers  of  goods  by  rail- 
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way  from  Birmingliam  to  Liverpool,  certain  goods  of  the  plain- 
tiffs to  be  by  the  defendants  carried  from  Birmingham  to 
Liverpool  aforesaid,  and  there  delivered  for  the  plaintiflFs  within 
a  reasonable  time  in  that  behalf  for  reward,  &c.  ;  that  the 
defendants  received  the  said  goods,  &c. ;  and  a  reasonable  time 
for  carrying  and  delivering  the  same  elapsed,  yet  the  defendants 
neglected  for  a  long  and  unreasonable  time  in  that  behalf  to  carry 
and  deliver  the  said  goods,  whereby  the  plaintiffs  were  deprived 
of  the  use  of  the  said  goods,  and  the  same  were  diminished  in 
value.  By  the  second  count  the  defendants  were  charged  with 
having  received  as  carriers  for  hire  certain  goods  of  the  plaintiffs 
to  be  by  the  defendants  taken  care  of,  and  safely  and  securely 
carried  from  Birmingham  to  Liverpool,  and  there  delivered  for 
the  plaintiffs  within  a  reasonable  time  in  that  behalf  for  reward ; 
and  a  reasonable  time  for  carrying  and  delivering  the  same 
elapsed,  yet  the  defendants  did  not  take  care  of  and  safely  and 
securely  carry  and  deliver  the  said  goods  for  the  plaintiffs, 
whereby  the  same  were  lost  to  the  plaintiffs.  The  third  count 
was  in  trover  for  a  wrongful  conversion  by  the  defendants 
to  their  own  use  of  the  plaintiffs^  goods — that  is  to  say,  gold  rings, 
gold  lockets,  gold  pins,  and  gold  seals.     Claim  lOOZ. 

The  defendants  pleaded  various  pleas,  as  follows  :  First  (to  the 
first  and  second  counts),  denying  the  delivery  by  the  plaintiffs 
and  the  receipt  by  the  defendants  of  the  said  goods  for  the  pur- 
poses and  on  the  terms  alleged  >  secondly  (further  to  the  same 
counts),  denying  the  breaches  therein  alleged;  thirdly  (to  the 
third  count),  not  guilty;  fourthly  (further  to  the  same  count), 
that  the  goods  were  not  the  plaintiffs*  goods ;  fifthly  (as  to  the 
first  and  second  counts),  that  the  breaches  of  duty  in  those 
counts  alleged  were,  by  reason  of  loss  by  the  defendants  of  the 
said  goods,  and  that  the  said  goods  were  articles  and  property  of 
the  description  mentioned  in  sect.  1  of  1  Will.  4,  c.  4  (the  Carriers' 
Act),  and  were  contained  in  a  parcel  which,  with  the  goods  therein 
contained,  was  delivered  by  the  plaintiffs  to  the  defendants  as 
and  being  common  carriers  by  land  for  hire,  at  a  certain  office  or 
receiving  house  of  the  defendants,  for  the  purpose  of  being  by 
them,  as  such  carriers,  carried  for  hire  in  a  public  carriage,  and 
the  value  of  the  said  goods  then  exceeded  the  sum  of  lOZ.,  and, 
at  the  time  of  the  delivery  of  the  said  parcel  and  goods  as  afore- 
said, there  was  affixed,  in  legible  characters,  in  a  public  and  con- 
spicuous place  of  the  said  office  or  receiving  house,  being  an 
office  or  receiving  house  of  the  defendants,  where  such  parcels 
were  then  received  by  the  defendants  for  the  purpose  of  carriage, 
a  notice,  within  the  meaning  of  the  said  statute,  whereby  the 
defendants  notified  that  an  increased  rate  of  charge  in  the  said 
notice  mentioned  was  required  to  be  paid  them,  over  and  above 
the  ordinary  rate  of  carriage,  as  a  compensation  for  the  greater 
risk  and  care  to  be  taken  for  the  "safe  conveyance  of  articles  and 
property  of  the  description  in  the  first  section  of  the  statute 
mentioned,  and  at  the  time  of  the  delivery  of  the  said  parcels  and 
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goods  at  the  said  office  or  receiving  house  of  the  defendants  as 
aforesaid,  the  value  and  nature  of  the  said  goods  were  not  declared 
by  the  person  sending  or  delivering  the  same,  and  neither  such 
increased  charge  as  aforesiaid  nor  any  agreement  to  pay  the  same 
was  accepted  by  the  person  receiving  the  said  parcel  and  goods. 

The  plaintiffs  took  and  joined  issue  on  all  the  said  pleas,  and 
for  a  second  replication  to  the  said  fifth  plea,  they  said  that  the 
loss  of  the  said  goods  arose  from  the  felonious  acts  of  servants 
in  the  employ  of  the  defendants,  and  not  otherwise ;  and  upon 
that  second  replication  issue  was  also  joined. 

The  cause  came  on  for  trial  at  the  last  summer  assizes,  1873, 
at  Warwick,  before  Honyman,  J.,  and  a  special  jury,  on  which 
occasion  the  following  appeared  to  be  the  facts,  which  were  either 
proved  in  evidence  or  admitted. 

The  plaintiffs,  who  were  wholesale  jewellers  carrying  on  busi- 
ness at  Birmingham,  sent  from  thence  on  the  29th  day  of  January, 
1873,  a  box  of  jewellery  to  their  traveller,  a  Mr.  Holland,  then  at 
Liverpool,  and  addressed  to  him  at  '^  Lawrence's  Hotel,  Liver- 
pool,*' where  he  was  then  staying.  The  box  contained  articles 
of  jewellery,  &c.,  which  were  admitted  to  be  of  above  the  value 
of  lOZ.,  and  to  be  within  the  operation  of  the  Carriers'  Act  (11 
Geo.  4  &  1  Will.  4,  c.  68),  but  the  nature  and  value  of  the  con- 
tents of  the  box  were  not  *'  declared  "  by  the  plaintiffs  within  the 
terms  of  sect.  1  of  the  Act,  at  the  time  it  was  handed  by  them  to 
the  defendants'  servants  at  their  Birmingham  station,  for  carriage 
to  Liverpool,  although  in  the  receipt  which  was  given  for  it  at 
that  time  by  the  defendants'  servant,  the  package  was  stated  to 
contain  ''jewellery."  The  delivering  of  the  box  by  the  plaintiffs 
to  the  defendants  at  Birmingham  was  not  disputed  by  the  latter, 
nor  was  there  any  question  raised  as  to  the  nature  and  value  of 
the  contents,  the  only  question  at  issue  between  the  parties  being 
whether  (the  box  not  having  been  delivered  to  the  plaintiffs  or  to 
their  traveller  at  Liverpool)  its  loss  liad  been  occasioned  by  the 
"felonious  acts  of  any  servant  of  the  company  "  within  the  meaning 
of  sect.  8  of  the  Carriers'  Act  above  mentioned,  which  section  is 
in  the  following  words : — "  Provided  also,  and  be  it  further 
enacted,  that  nothing  in  this  Act  shall  be  deemed  to  protect  any 
mail  contractor,  stage  coach  proprietor,  or  otlwr  common  carri&i' 
for  hire  from  liability  to  answer  for  loss  or  injury  to  any  goods  or 
articles  whatsoever  arising  from  the  felonious  acts  of  any  coach- 
man, guard,  book-keeper,  porter,  or  other  servant  in  his  or  their 
employ.  .    .  ." 

On  arriving  at  the  defendants'  Lime-street  Station,  at  Liver- 
pool, from  Birmingham,  parcels,  such  as  was  the  box  in  question, 
are  taken  to  the  "  parcel  office "  at  the  station  for  delivery  in 
Liverpool.  This  office  is  not  open  to  or  accessible  by  the  public, 
but  only  to  the  servants  of  the  company.  The  parcels  for  delivery 
in  Liverpdbl  are  entered  in  a  book  kept  for  the  purpose,  and  are 
then  put  into  a  covered  van,  at  the  office  door,  to  be  driven  away 
and  delivered  at  their  several  destinations  in  the  town.      The 
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collection  and  delivery  of  these  parcels  from  the  defendants' 
station  at  Liverpool  as  undertaken  by  an  agent  of  the  company 
of  the  name  of  Thurston^  under  a  contract  with  the  defendants 
for  that  purpose,  and  the  vans  used  by  him  in  the  business  had 
his  name,  &c.,  painted  on  each  of  them,  thus,  "  Joseph  Thurston, 
agent  for  the  London  and  North-Westem  Railway  Company/'  A 
man  called  Hindley,  in  the  employ  of  Thurston,  was  the  driver 
of  the  parcel  van  on  the  morning  in  question  (Jan.  30),  and  he 
had  a  book  in  which  this  box,  together  with  two  other  parcels, 
also  for  delivery  to  other  persons  at  Lawrence's  Hotel,  was  duly 
entered.  It  was  Hindley's  duty  to  check  the  parcels  off  by  this 
book  as  they  were  placed  in  his  van,  and  on  him  rested  the  duty 
and  responsibility  of  safely  delivering  them.  There  was  no  pskrt 
of  the  defendants'  station  open  or  accessible  to  the  public  nearer 
the  spot  where  the  parcel  van  was,  while  the  parcels  were  being 
placed  in  it,  than  from  six  to  ten  yards. 

On  arriving  with  his  van  at  litwrence's  Hotel,  Hindley  went 
into  the  Hotel  and  delivered  there  the  other  two  parcels  above 
mentioned,  and  permitted  the  housekeeper  to  sign  his  book  as 
having  received  three  parcels,  including  the  box  in  question, 
which  she  did,  not  adverting  to  the  fact  that  only  two  had  been 
delivered.  The  landlord,  however,  came  in  at  the  moment,  and 
perceiving  what  Hindley  had  done,  called  his  attention  to  it,  and 
asked  him  where  Mr.  Holland's  parcel  was,  to  which  Hindley 
replied,  ^^  Isn't  it  here  ?  "  and  then  went  back  to  his  van  as  if, 
apparently,  to  look  for  the  parcel,  and  came  back  and  said  he 
could  not  find  it,  nor  was  it  ever  in  fact  delivered.  The  house- 
keeper's receipt  for  the  box  was  then  erased  or  struck  through  by 
her  in  Hindley's  book. 

On  the  10th  of  February,  1873,  some  articles  of  jewellery, 
identified  as  having  formed  a  portion  of  the  contents  of  the 
plaintifis'  box,  were  discovered  by  a  detective  police  officer  to 
have  been  pledged  a  day  or  two  previously  at  a  pawnbroker's 
in  Liverpool  by  a  man  named  "  Buchanan,"  who  was  not  in  the 
service  of  the  company,  and  who  was  at  once  arrested  on  sus- 
picion of  having  stolen  the  box.  He  denied  the  stealing,  and 
said  that  he  had  found  the  articles  which  he  had  pawned  lying 
about  on  a  part  of  the  defendant's  station,  called  the  ^^Fish 
Siding,"  which  siding  was  open  and  accessible  to  the  public,  and 
was  about  100  yards  distant  from  the  office  where  the  parcels 
were  put  into  the  van.  Upon  going  to  the  part  of  that  siding 
pointed  out  by  Buchanan,  the  police  officer  discovered  some 
other  broken  bits  of  jewellery  lying  about,  which  proved  to  be 
portions  of  the  plaintiffs'  property,  and  also  some  bits  of  wood, 
which  were  identified  as  being  parts  of  the  box  in  which  the 
goods  were  packed.  The  officer  then  went  to  the  "  Parcel  office," 
where  he  saw  a  man  of  the  name  of  "  Wilson,"  one  of  the  clerks 
omployedby  the  defendants  in,  and  having  charge  of  that  office,  and 
Wilson  then  produced  to  the  officer  a  breast-pin's  head,  which 
was  identified  as  a  portion  of  the  lost  goods,  and  whieb  he  said 
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he  had  picked  up  on  the  siding  some  days  before,  and  that 
another  man  had  also  picked  up  some  other  bits  of  the  jewellery. 
He  said  also  that  he  had  not  mentioned  anything  about  it,  not 
thinking  it  to  be  of  any  value.  The  man  Buchanan  was  subse- 
quently discharged,  the  police  authorities  being  satisfied  with  his 
statement  as  to  finding  the  articles. 

At  the  close  of  the  plaintiffs'  case,  the  counsel  for  the  defen- 
dants submitted  that  there  was  no  evidence  to  go  to  the  jury  in 
support  of  the  plaintiffs'  second  replication ;  there  was  no  proof 
that  any  felony  had  been  committed  by  any  body,  and  certainly  none 
that  it  had  been  committed  by  any  servant  of  the  company.  The 
defendants  called  no  witnesses,  and  the  learned  judge  in  summing 
up  to  the  jury,  told  them  that  they  must,  before  they  could  find 
a  verdict  for  the  plaintiffs,  be  satisfied  that  the  goods  were  stolen 
by  the  felony,  not  of  one  of  the  public,  but  of  one  or  more  of  the 
company's  servants,  or  (which  was  the  same  thing  here)  of 
Thurston's  servants,  although  the  plaintiffs  might  not  be  able  to 
fix  the  felony  on  any  one  particular  servant,  nor  was  it  necessary 
that  the  jury  should  be  satisfied  as  to  which  one  of  two  or  more 
implicated  servants  was  the  actual  thief. 

The  jury  found  a  verdict  for  the  plaintiffs  on  the  first  count, 
with  nominal  damages,  and  on  the  second  count  with  47^  damages, 
and  leave  was  reserved  to  the  defendants  to  move  to  set  aside 
that  verdict,  and  to  enter  a  verdict  for  the  defendant  on  the 
second  count,  on  the  ground  that  there  was  no  evidence  which 
ought  to  have  been  left  to  the  jury  in  support  of  the  replication  to 
the  fifth  plea. 

A  rule  to  that  effect,  and  also  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  weight  of  evidence,  was  ac- 
cordingly moved  for  and  obtained  by  Fields  Q.C.,  on  the  part  of 
the  dei^ndants,  in  Michaelmas  Term  last,  and  now. 

Bighy  Seymour,  Q.O.,  and  Forbes,  for  the  plaintiffs,  showed 
cause  against  the  rule,  and  contended  that  the  plaintiffs  were 
entitled  to  retain  the  verdict  which  had  been  found  in  their  favour, 
and  that  the  jury  were  well  warranted  in  finding  it,  because  it 
was  sufficient  for  the  plaintiffs  to  adduce  in  evidence,  as  they  had 
done  in  this  case,  circumstances  which  threw  a  suspicion  of  a 
felonious  act  upon  the  servants  of  the  railway  company,  and  that 
the  burden  was  thereby  cast  upon  the  defendants  of  calling 
these  servants  into  the  witness  box  to  explain,  if  they  could  do 
so,  their  conduct  in  the  matter.  For  that  proposition  the  case  of 
Boyce  v.  Chapman  (2  Bing.  N.  0.  222),  is  an  authority,  in  which 
in  an  action  against  carriers,  upon  an  issue  that  the  plaintiff's 
goods  were  stolen  by  the  defendants'  porter,  the  plaintiff  proved 
only  circumstances  of  suspicion,  which  probably  would  not  have 
insured  a  conviction  on  an  indictment  for  felony  ;  but,  the 
defendants  having  omitted  to  call  the  porter  as  a  witness,  and 
the  jury  having  found  for  the  plaintiff,  the  court  refused  to  grant 
a  rule.  It  is  quite  sufficient  in  a  case  like  the  present,  if  it  be 
shown  beyond  reasonable  doubt  that  the  loss  of  the  goods  in 
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question  must  haveresulted  from  a  felonious  act  on  the  part  of  some 
one  or  other  of  the  servants  of  the  railway  company,  and  it  is  not 
incumbent  on  the  plaintiflFs  to  fix  by  their  evidence  anyone  servant 
in  particular  with  the  felonious  act,  nor  even  to  adduce  such  dis- 
tinct and  precise  proof  of  the  act  as  would  be  held  needful  to 
establish  a  case  for  the  jury,  if  one  of  the  servants  were  on  his 
trial  on  an  indictment  for  the  felony.  They  cited  also  Machin  v. 
The  London  and  South-Western  Railway  Company  (2  Ex.  413, 
848  j  17  L.  J.  271,  Ex.),  Keys  v.  The  Belfast  Railway  Company 
(in  the  Irish  Court  of  Common  Pleas)  (8  Jr.  Com.  L.  Rep.  167.) 
Field,  Q.C.,  and  /.  Carter,  for  the  defendants,  supported  their 
rule.  —  No  evidence  of  a  felony  having  been  committed  was 
adduced  by  the  plaintiffs 'at  the  trial,  which  should  have  been 
done  to  justify  the  case  being  left  to  the  jury.  [Kblly,  C.B. — 
There  would  probably  not  have  been  sufficient  evidence  to  justify 
a  judge,  had  it  been  a  criminal  trial,  in  leaving  either  Hindley's 
or  Wilson's  case  alone  to  the  jury ;  but,  taking  the  two  cases 
together,  it  might  be  different.  Eioott,  B. — The  entry  in  Hindley's 
book  is  strong  to  show  that  he  had  possession  of  the  box.  The 
company  do  not  appear  to  have  followed  up  the  matter  very 
closely.]  The  burden  of  proof  was  upon  the  plaintiffs  to  show 
a  felony  by  one  of  the  company's  servants,  and  they  have  not 
shown  it.  It  has  been  laid  down,  and  acted  upon  as  law  in  many 
cases,  that,  in  order  to  make  a  carrier  liable  under  this  section, 
and  to  take  him  out  of  the  protection  designed  for  him  by  the 
statute,  it  is  necessary  that  a  felony  should  be  proved  to  have 
been  committed,  and  that  suspicion  merely  that  such  is  the  case 
is  not  sufficient.  To  that  effect  is  the  case  in  the  Common  Pleas 
of  The  Oreai  Northern  Railway  Company  v.  Rimell  (18  C.  B. 
575 ;  s.  c.  nom.  The  Great  Westen-n  Railway  Company  v.  Rimell, 
27  L.  J.  201,  C.  P.),  an  authority.  It  was  said  by  Willes,  J., 
there,  that  in  order  to  make  out  a  prima  facie  case,  the  plaintiff 
must  show  not  only  that  the  theory  of  a  felony  having  been 
committed  by  one  of  the  company's  servants  is  consistent  with 
all  the  facts  and  probable,  but  also  that  there  is  some  one  sub- 
stantial credible  fact  which  is  wholly  inconsistent  with  a  contrary 
theory.  Now  there  is  an  entire  want  of  that  here.  That  case 
was  followed  shortly  afterwards  by  another  case  to  the  same 
effect  in  the  same  court,  of  Metcalf  and  another  v.  Tlie  London, 
Brighton,  and  South  Coast  Railway  Company  (4  C.  B.,  N.  S., 
311  ;  27  L.  J.  333,  C.  P.),  in  which  Williams  (at  p.  334  of 
27  L.  J.)  said :  "  The  plaintiffs  are  not  entitled  to  recover 
unless  they  show  affirmatively  that  the  goods  in  question  were 
lost  by  means  of  a  felony  committed  by  one  of  the  company's 
servants."  The  case  of  Boyce  v.  Chapman  {uhi  sup.),  relied  on 
by  the  other  side,  is  distinguishable,  for  the  stolen  goods  had 
been  found  in  the  actual  possession  of  a  porter  in  that  case ; 
and,  even  if  the  court  should  not  think  it  distinguishable,  it 
ought  not  to  be  followed,  not  being  reconcileable  with  the  two 
later  cases.    As  to  the  company's  not  having  followed  up  the 
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case  with  snfficient  alacrity^  the  answer  is  that  there  was  not 
sufficient  evidence  to  justify  them  in  doing  so.  By  leaving  an 
insufficient  case  in  support  of  this  replication  to  the  jury  the 
result  will  be,  if  the  court  should  discharge  this  rule,  that  these 
two  men,  Hindley  and  Wilson,  the  servants  implicated,  will  have 
the  odium  and  suspicion  of  a  criminal  charge  hanging  over  them 
for  the  rest  of  their  lives ;  whereas,  if  they  had  been  put  in  the 
dock  on  their  trial  for  the  felony,  either  jointly  or  separately, 
they  would  inevitably  have  been  acquitted,  and  without  the  case 
being  left  to  the  jury.  The  plaintiffs  here  are  seeking  to  obtain 
a  criminal  conviction  by  a  civil  procedure,  and  it  would  in  effect 
be  trying  their  men  for  a  felony  upon  an  entirely  collateral 
inquiry;  and  that,  it  is  submitted,  would  be  quite  opposed  to 
the  spirit  and  policy  of  the  law,  nor  would  it  be  less  so  to  compel 
the  defendants  to  put  the  men  into  the  witness  box.  The  object 
of  the  Carriers'  Act  was  to  protect  the  carrier,  and  this  exception 
upon  an  exception  should  be  read  as  much  in  his  favour  as 
possible.  [PiGOTT,  B.,  referring  to  the  words  of  sect.  8,  and  the 
comments  thereon  of  Cress  well,  J.,  in  RimelVs  case  {ubi  sup.), 
where,  at  p.  205  of  27  L.  J.,  C.  P.,  that  learned  judge  said,  ''  a 
mere  suspicion  is  not  sufficient,  it  must  be  proved  that  the  loss 
actually  did  arise  by  felony .''  Kelly,  O.B. — As  to  the  evidence 
bearing  more  hardly  on  the  company's  servants  in  a  civil  action 
than  in  a  criminal  trial,  the  answer  is  that  the  circumstances  are 
different,  the  means  of  defence  are  different,  and  the  legal 
principles  to  be  applied  are  different.  What  may  be  very 
satisfactory  evidence  in  the  one  case  may  be  very  unsatisfactory 
evidence  in  the  other.  It  was  open  to  the  company  to  call  both 
Hindley  and  Wilson  as  witnesses.]  If  that  had  been  done,  men 
practically  on  their  trial  for  a  criminal  offence,  would  have  been 
subject  to  cross  examination.* 

Kelly,  C.B. — I  am  not  prepared  to  say,  even  if  either  of  these 
men,  Hindley  or  Wilson,  had  been  indicted  for  felony  in  having 
stolen  this  box  of  jewellery,  that  there  would  have  been  evidence 
which  a  judge  ought  to  have  left  to  the  jury  in  support  of  the 
prosecution.  But,  it  appears  to  me,  for  reasons  which  I  will 
presently  mention,  that  a  case  of  this  nature  is  not  to  be  dealt 
with  at  all  on  the  same  principle  as  that  which  governs  the 
proceedings  in  a  criminal  prosecution.  Let  me  take  at  once  a 
supposed  state  of  things,  in  which  it  would  be  perfectly  manifest 
that  one  of  two  persons  had  abstracted,  and,  under  the  circum- 
stances, it  might  be  said,  feloniously  abstracted,  a  certain  ai*ticle, 
and  yet  the  circumstances  might  be  such  that  it  would  be 
impossible  to  say  which  of  the  two  persons  it  was.  Suppose, 
for  instance,  that  a  parcel  had  come  into  the  possession  of  a 
railway  company,  and  had  arrived  at  one  of  its  stations,  to  be 
forwarded  thence  the  next  day  to  some  other  station,  and  that  in 
the  meantime  the  company^s  servants  had  locked  it  up  in  a 
cupboard  in  the  station  office,  of  which  cupboard  each  one  of  two 
servants  of  the  company  alone  had  a  key,  and  that  no  other 
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person  had  any  key  or  other  means  of  access  to  the  capboard  in 
qaestion;  and  sappose  that^  in  the  interim  between  the  parcel 
being  so  locked  up  overnight  and  the  cupboard  being  opened 
in  the  mornings  in  order  to  take  out  the  parcel  and  forward  it  to 
its  destination^  no  other  individual  than  these  two  persons  had 
been  upon  the  spot,  or  within  the  room  in  which  the  cupboard 
was^  and  that,  on  the  cupboard  being  unlocked  and  opened  in 
the  morning,  it  was  discovered  that  the  parcel  was  not  there^ 
it  would  be  certain  to  demonstration  on  proof  of  the  above  facts, 
that  one  or  both  of  those  two  persons  had  taken  away  this  parcel, 
and  it  would  evidently  be  absolutely  impossible  to  say  which 
of  the  two  it  was.  One  of  them  might  have  been  fast  asleep  in 
his  bed  during  the  whole  time,  and  the  other  might  have  gotten 
up  and  taken  the  parcel  from  the  cupboard.  Can  any  one 
doubt  that  such  a  case  would  be  within  the  intent  and  meaning 
of  the  statute  that,  where  it  is  clear  that  the  servant  or  servants 
of  the  company  had  stolen  the  parcel  in  question,  the  company 
should  be  liable  ?  Let  us  just  look  at  the  section  of  the  Act  of 
Parliament  which  is  applicable  to  this  matter.  The  8th  section 
of  the  Carriers'  Act  (u  Geo.  4  &  1  Will.  4,  c.  68),  is  the 
section  in  question,  and  it  exempts  carriers  from  the  general 
protection  of  the  Act  where  the  loss  of  the  articles  in  question 
arises  from  the  felonious  acts  of  any  servant  in  their  employ. 
[His  Lordship  here  read  the  section,  and  then  proceeded  as 
follows :]  The  intention  of  that  section  is  manifestly  to  protect 
the  public  from  loss  or  injury  to  their  goods  arising  from  the 
felonious  act  of  any  servant  of  the  carriers  or  company,  and  to 
make  the  latter  liable  whenever  the  articles  in  question  are  stolen 
by  persons  under  their  control.  Is  it  possible  to  say  that 
such  a  case  as  the  present  does  not  come  within  that  section  ? 
We  must  deal  with  cases  arising  under  it  on  very  different 
principles  from  those  which  are  applicable  to  a  case  of  a  person 
indicted  for  a  felony.  In  the  latter  case  where  the  prisoner 
cannot  give  evidence  or  be  examined,  if  evidence  were  given 
that  the  particular  article  had  come  into  the  prisoner's  possession, 
and  had  been  in  his  possession  for  a  time,  and  had  then  dis- 
appeared, the  bare  fact  of  possession  which  might,  consistently 
with  the  rest  of  the  evidence  given,  lead  to  no  other  inference 
than  that  the  party  charged  had  been  guilty  of  negligence,  could 
not  justify  a  judge  in  leaving  the  case  to  the  jnry  at  all.  But  is 
not  the  case  very  different  here,  where  the  company  could  have 
called  all  the  servants  in  their  employ  who  were  at  all  snspected 
of  being  implicated  in  the  matter  to  have  explained  the  dis- 
appearance of  the  box,  and  anything  in  the  circumstances  that 
might  really  be  deceptive  ?  Here  there  is  much  circumstantial 
evidence  against  Hindley,  from  his  having  possession  of  the 
book,  the  parcels  mentioned  in  which  had  been  checked  and 
looked  over,  and  his  being  also  in  the  exclusive  possession  of  the 
van  in  which  they  were  placed.  The  question  then  arises, 
whether  there  is  any  difference  between  a  civil  actioUi  in  which 
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we  have  to  consider  whether  the  words  of  this  Act  of  Parliament 
have  been  complied  with  or  not,  and  the  case  of  the  same 
individual  (Hindley),  if  he  had  been  indicted  for  a  felony.  It 
might  be  no  justification  for  a  judge  leaving  such  a  case  to  a 
jury,  had  Hindley  been  indicted  for  the  felony,  that  there  was 
circumstantial  evidence  that  he  had  had  possession  of  the  parcel, 
and  that  it  had  disappeared  at  the  time  when  it  was  his  duty  to 
deliver  it ;  but  in  a  civil  action  like  the  present,  it  is  surely  no 
answer  to  say,  in  argument  merely,  that  there  was  no  case  to  go 
to  the  jury,  because  the  man  might  never  have  had  actual 
possession  of  the  parcel,  or  if  he  had,  that  it  might  have  been 
stolen  from  his  van  on  the  way  to  the  hotel.  The  reply  to  such 
an  argument  is  at  once  that  Hindley  might  have  gone  into  the 
witness  box,  the  defendants  might  have  called  on  him  as  a 
witness  to  prove  that,  although  true  it  was  that  the  parcel  had 
come  into  his  possession,  yet  that  it  might  have  been  stolen 
from  him  on  the  way.  It  is  an  argument  in  favour  of  the 
plaintiflF's  case,  that  if  Hindley  were  innocent,  or  if  the  parcel 
had  not  been  feloniously  stolen  by  '^  the  servant  or  servants  of 
the  company,'^  he  might  have  been,  and  yet  was  not,  called  as  a 
witness  to  prove  all  that.  Now  we  have  the  very  high  authority 
of  Tindall,  C.J.,  in  the  case  of  Boyce  v.  Cliapman  {uhi  sup.), 
that,  in  a  case  arising  on  this  very  Act  of  Parliament,  the  fact 
of  its  being  in  the  power  of  the  company  "  to  call  the  party 
suspected,  for  the  purpose  of  showing  that  the  suspicion  is 
unfounded,  and  proving  his  innocence,  and  their  not  doing  so 
are  circumstances  that  may  well  be  taken  into  consideration, 
and  that  very  fact  is  of  itself  evidence  for  the  jury  upon  which, 
coupled  with  the  other  evidence,  they  may  find  their  verdict ; " 
and  I  see  no  reason  why  it  should  not  be  so.  Mr.  Carter,  in  his 
argument  for  the  defendants,  dwelt  very  ably  upon  the  ill 
consequence  that  would  ensue  to  a  man's  character  from  his 
being  indirectly  convicted  of  a  felony  by  the  verdict  of  a  jury 
in  a  civil  action,  without  that  clear  and  distinct  proof  of  guilt 
which  is  essential  in  a  criminal  prosecution.  But  the  answer  to 
that  is  that  there  is  nothing  unreasonable  in  saying  that,  if  the 
company  rely  upon  the  integrity  of  their  servants,  and  they  have 
to  answer  a  prima  facie  case  which  has  been  made  out  tending 
for  the  moment  to  throw  suspicion  on  one  or  more  of  those 
servants,  they  have  the  power  to  call  the  servant  or  servants 
in  question  as  witnesses.  It  was  a  fact  connected  with  the 
other  facts  on  which  the  jury  would  be  justified  in  finding  a 
verdict  such  as  they  have  found  in  the  present  case.  But  now 
let  us  see  what  was  the  evidence  here.  First,  with  regard  to 
the  case  of  the  man  Hindley,  with  regard  to  whom  the  case 
is  weaker  than  in  the  case  of  the  other  man,  Wilson.  It  is 
perfectly  clear  from  the  evidence  of  the  book,  which,  in  effect, 
represents  the  matter  in  writing,  that  the  box  in  question  had, 
together  with  other  packages,  been  put  into  this  van  to  be 
conveyed    from    the   defendants'   railway   station   to   the   hotel 
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where  the  consignee  of  the  box  was  staying  j  and  that  book  was 
in  the  possession  of  Hindley.  The  fact  that  Hindley  had  taken 
apon  himself  the  condact  of  this  van  from  the  station  to  the 
hotels  and  that  he  had  possession  of  the  book^  which  he^  either 
alone  or  together  with  some  one  else^  must  have  examined  and 
checked  with  the  diflFerent  articles  to  be  put  into  the  van,  would 
have  been  circumstances  tending  to  show  that  at  all  events,  the 
articles  mentioned  in  the  book  must  have  been  put  into  the  van, 
and  so  must  have  come  into  Hindley's  possession.  Then  it  is 
said  that  that  may  well  be,  but  that  this  box  might  have  been 
stolen  by  some  third  person  on  its  way  to  the  hotel.  That, 
however,  is  mere  matter  of  conjecture,  and  something  as  to 
which  there  is  no  evidence.  But  we  have  the  further  evidence 
that,  on  arrival  at  the  hotel,  when  and  where  it  was  Hindley's 
duty,  and  the  responsibility  was  thrown  upon  him,  to  deliver  the 
three  parcels  entered  in  the  book,  he  delivered  two  only,  and 
instead  of  saying,  "  There  is  a  third  parcel,  I  will  go  back  and 
see  what  has  become  of  it,"  he  permitted  the  housekeeper  to 
sign  his  book  as  if  all  three  parcels,  including  the  plaintiff's 
box,  had  been  duly  delivered.  That  would  be  evidence  to  go 
to  the  jury  that  there  was  something  wrong,  and  that  he  was 
endeavouring  to  practise  deception  on  the  housekeeper,  or  on 
somebody  in  the  hotel,  which,  taken  together  with  the  fact 
that  he  had  his  book  and  had  checked  the  parcels  when  put 
into  the  van,  may  have  satisfied  the  jury  that  he  had  got  rid 
of  the  box  in  question  in  an  unlawful  way,  and  was  endeavouring 
to  cover  his  guilt  by  pretending  to  be  delivering  the  whole, 
whereas  he  was  delivering  part  only  of  the  articles  which  he 
was  bound  to  deliver.  That  is  a  case  which,  I  think,  if  he  had 
been  put  upon  his  trial  for  the  felony,  a  judge  would  and  ought 
to  have  left  to  the  jury;  but  in  a  case  like  the  present,  even 
if  the  man  himself  had  been  the  defendant,  he  would  have  had 
nothing  to  do  but  to  walk  into  the  witness-box,  and  account 
for  the  non-appearance  of  the  package  in  question,  and  so 
justify  himself  before  the  jury ;  and  in  the  case  before  us,  where 
the  railway  company  knew  that  it  was  Hindley's  duty  to  deliver 
this  parcel,  and  that  there  was  evidence  that  it  had  come  to  his 
possession,  nothing  would  have  been  easer  than  for  them  to 
have  called  him  as  a  witness  to  have  proved  his  innocence,  and 
so  to  have  got  rid  of  that  part  of  the  charge  in  the  replication. 
I  think,  therefore,  on  these  grounds,  that  there  was  evidence 
against  Hindley.  But  with  regard  to  the  case  of  the  other 
man,  Wilson,  it  does  not  appear  to  me  to  be  open  to  any 
reasonable  doubt,  because  he  is  found  in  possession  of  a  part 
of  the  stolen  property.  I  say  "  stolen,'^  because  some  of  the 
contents  of  the  plaintiffs'  box  were  found  a  few  days  afterwards 
to  have  been  pawned  at  the  shop  of  a  pawnbroker  in  Liverpool. 
If  the  box  had  been  merely  mislaid,  no  such  thing  would  have 
taken  place.  The  man  Wilson  is  a  servant  of  the  company, 
passing  the  greater  part  of  his  time  upon  their  premises,  and  he 
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VAuaHToir    is  found  in  the  actaaJ  possession  of  a  portion  of  the  articles 
A2n>  Another  ^hich  we  mnst  assume  to  have  been  stolen,  and  has  given  no 
The  London  &<^count  of   them  in   evidence.      Surely  that,   standing   alone, 
AND  North-  would  be  evidence  to  go  to  a  jury  on  the  trial  of  the  man  of  his 
Western      having  feloniously  stolen  the  articles  which  he  is  found  in  possession 
of.     I  do  not  say  that  it  is  not  evidence  which  might  have  been 
met  and  answered,  and  his  character  have  been  cleared  from 
suspicion,  by  evidence  that  he  might  have  given;  and  it  was 
so  very  easy  in  this  case  to  have  given  that  evidence.     He  said 
that  he  found  it  on  a  part  of  the  defendant's  premises,  and  that 
some  one  else  had  found  another  portion  of  the  contents  of  the 
box.     How  easy  then,  to  have  shown  by  evidence  that  other 
persons  at  the  same  time,  and  under  the  same  circumstances, 
had  found  portions  of  the  contents,  and  had  taken  them  inno- 
cently, as  something  of  no  apparent  value,  as  Wilson  had  done. 
With  regard   to  Wilson,  therefore,   there   really  was   evidence 
which,   unexplained,   tended  to   fix   upon    him   the    charge   of 
felony,  and  was  amply  sufficient  in  itself  to  have  been  left  to 
the  jury  in  support  of  it.     Under  these  circumstances,  though 
the  evidence  may  be  slight,  yet,  upon  the  ground  that  it  might 
have  been  met  and  answered,  if  no  felony  had  been  committed 
by  any  of  the   defendants'   servants,  by   the   company  calling 
their  servants,  I  am,  taking  all  these  facts  together,  clearly  of 
opinion  that  there  evidence  to  go  to  the  jury  in  support  of  this 
replication. 

PiQOTT,  B. — I  am  also  of  the  same  opinion.  The  question  here 
is,  was  there  evidence  to  go  to  the  jury  in  support  of  the  repli- 
cation ?  The  replication  is  that  the  box  was  lost  by  the  felonious 
act  of  some  one  or  other  of  the  company's  servants.  [The 
learned  judge  here  read  it.]  I  think  the  true  view  of  the  con- 
struction of  the  8th  section  of  the  Carriers'  Act,  upon  which  the 
replication  is  founded,  is  that  which  was  taken  by  the  Court  of 
Common  Pleas  in  Metcal/'s  case  {ubi  sup.)  which  has  been  cited 
in  argument  before  us.  There  the  question  was  whether  some 
of  the  servants  had  committed  a  felony.  I  do  not  understand 
that  any  court  has  ever  taken  the  view  that  the  plaintiff  is  bound 
to  point  to  some  one  particular  servant.  I  think  it  is  enough  if 
the  evidence  points  to  this,  that  a  felony  of  the  article  in  question 
has  been  committed,  and  that  it  is  more  consistent  with  the 
facts  proved,  and  with  probability,  that  it  was  committed  by  the 
servants  of  the  company  than  by  any  other  person.  That  I  take 
to  be  the  test  which  was  put  by  Willes,  J.,  in  that  case,  whether 
there  is  or  not  evidence  sufficient  to  go  to  the  jury,  and  with 
that  rule  as  so  laid  down  I  entirely  agree.  The  question  then 
for  us  is,  was  the  evidence  here  more  consistent  with  the  theory 
that  a  felony  had  been  committed  by  a  servant  of  the  company 
than  that  it  had  been  committed  by  anybody  else  ?  It  is  per- 
fectly clear  that  it  was  committed  by  some  person.  Nobody  can 
doubt  that  the  box  was  taken  and  broken  open  and  the  contents 
abstracted.     Looking  at  the  circumstances  it  could  not  have 
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been  an  accidental  loss  of  the  box.  What  is  the  eyidence  as  to 
the  time  when,  and  the  place  from  whence  it  is  taken,  both  as 
to  Wilson's  possession  and  Hindley's  conduct,  as  being  consistent 
with  their  innocence  with  reference  to  the  question  when  and 
where,  and  how  this  box  could  have  been  taken  from  the  com- 
pany's possession  ?  It  is  clear  that  it  was  safe  at  Livei*pool,  at 
the  end  of  the  journey ;  that  it  was  entered  in  the  company's 
book  for  delivery  in  Liverpool ;  and  that  it  was  put  into  Hindley's 
book,  who  was  the  servant  of  Thurston,  as  an  article  for  which 
he  was  accountable.  Now,  as  to  what  happens  upon  the  checking 
taking  place,  and  the  change  of  possession  from  the  company's 
van  to  the  cart  of  Thurston,  the  person  who  is  for  this  purpose 
to  be  taken  as  a  servant  of  the  company,  the  evidence  is  lefb 
very  bare  indeed,  and  we  can  only  judge  of  it  from  our  knowledge 
of  such  things,  and  of  the  way  in  which  business  is  ordinarUy 
transacted.  I  understand  it  to  be  this,  that  when  the  goods  are 
delivered  at  the  goods  office,  they  are  called  over  and  entered  in 
the  book  of  the  person  who  has  to  deliver  them,  and  his  book  is 
evidence  agaiust  bim  that  he  has  these  goods  to  account  for,  as 
having  received  them.  That  being  so,  this  box  is  an  article 
given  over  into  the  possession  of  Hindley,  Thurston's  man.  It 
seems  that  it  was  lost  after  Hindley  had  got  possession  of  it.  It 
was  Hindley's  duty  to  deliver  it  at  the  hotel.  He  takes  his  cart 
to  the  hotel,  and  there  he  does  that  which  shows  that  he  supposes, 
or  that  he  was  pretending  to  suppose,  that  he  had  got  this  box, 
because  he  induced  the  housekeeper  there  to  sign  his  book  as 
having  received  the  box ;  and  the  fact  of  its  not  being  there  is 
only  found  out  by  the  landlord  comiug  in  and  pointing  out  to 
her  that  there  ought  to  be  three  parcels,  and  asking  where  the 
third  was,  there  being  only  two.  Thereupon  Hindley  says,  '*  Is 
it  not  there,"  which  to  my  mind  is  a  clear  admission  of  his  being 
accountable  for  it.  I  do  not  dwell  on  that  as  showing  that  he 
was  implicated  in  the  felony,  but  that  he  was  accountable  for  the 
delivery  of  the  box ;  and  when  it  is  suggested  that  it  may  have 
been  lost  from  his  cart  whilst  he  was  in  the  hotel,  the  answer  is 
that  it  is  not  consistent  with  the  fact  of  some  stranger  having 
stolen  it  at  that  time,  that  it  is  found  out  afterwards  to  have  been 
broken  open  upon  the  company's  premises,  about  100  yards 
from  the  spot  where  the  cart  stood  to  receive  the  parcels  for 
delivery.  No  man,  having  stolen  it  from  the  cart  at  the  hotel 
door,  would  have  come  back  with  it  into  the  very  jaws  of  the 
lion.  These  facts  seem  to  me  to  go  to  show  that  the  box  was 
abstracted  from  the  company's  possession  at  the  time  when  it 
was  passing,  or  just  as  it  had  passed  from  their  booking  office 
into  Hindley's,  or  Thurston's  cart.  If  so  (and  no  evidence  is 
called  on  the  part  of  the  defendants  to  disprove  it),  who  could 
have  have  had  any  opportunity  of  taking  it  at  that  time  ?  It 
is  not  shown  that  any  of  the  public  could  have  gone  into  the 
parcels'  office  and  taken  it  away,  or  could  have,  gotten  into  the 
cart  and  taken  it  out  without  being  seen,  and  it  must  be  pre- 
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snmed  that  nobody  could  have  done  so.  That  seems  to  me  to 
bring  the  felonious  abstraction  to  a  pointy  both  of  place  and 
time,  which  is  more  consistent  with  its  having  been  stolen 
by  one  of  the  company's  servants  than  by  anybody  else.  Those 
servants  had  the  opportunity  of  taking  it,  and  nobody  else  had 
that  I  can  imagine,  so  far  as  the  proof  goes.  Then  is  it  not  in 
fact  shown  that  the  loss  concurred  after  the  article  was  given 
into  Hindley's  charge,  and  before  his  cart  started  on  its  journey 
from  the  doors  of  the  Lime-street  station  ?  These  facts,  coupled 
with  the  subsequent  finding  of  the  pieces  of  the  box  and  bits 
of  the  jewellery  on  the  company's  premises,  and  some  of  the 
property  being  actually  found  in  the  possession  of  one  of  the 
company's  servants,  throw  the  onus  upon  the  defendants  of 
explaining,  more  fully  than  was  done  at  the  trial,  the  conduct 
of  these  several  servants  of  theirs  with  reference  to  the  whole 
matter.  If  this  evidence  is  not  sufficient  to  call  upon  the 
company  for  an  answer  to  or  explanation  of  these  facts,  then  I 
know  not  how  circumstantial  evidence  can  ever  show  that  persons 
are  implicated  in  such  a  transaction.  On  the  whole,  I  come  to 
the  conclusion  that  there  was  evidence  more  consistent  (and  that 
is  quite  enough)  with  the  felony  having  been  committed  by  the 
defendants'  servants  than  by  anybody  else. 

Amphleti',  B. — I  am  entirely  of  the  same  opinion.  I  think 
this  case  of  very  great  importance  both  to  railway  companies  and 
to  the  public,  and  I  am  sure  that  the  court  would  not  be  doing 
its  daty  if  they  frittered  away  the  protection  given  by  the  statute 
to  railway  companies  with  regard  to  property  intrusted  to  their 
care  for  conveyance  and  delivery.  But  what  we  have  to  consider 
is,  whether  there  was  or  not  evidence  to  go  to  the  jury  of  a 
felony  committed  by  some  one  or  more  of  the  servants  of  the 
company ;  and  I  think  that,  in  considering  that  question,  it  is 
impossible  not  to  consider  the  circumstances  of  some  importance. 
The  evidence  is  left  in  a  somewhat  vague  state,  but  the  defen- 
dants had  in  their  possession  important  evidence  that  was  not 
brought  forward  ;  and  I  think  that  this  was  a  case  which  ought 
to  have  been  left  to  the  jury.  I  can  only  say  that  I  agree  with 
my  Lord  Chief  Baron  as  to  whether,  under  the  statute,  it  is 
necessary  to  show  the  actual  servant  that  committed  the  felony. 
I  entirely  agree  with  his  construction  that,  if  it  is  shown  beyond 
reasonable  doubt  that  the  felony  was  committed  by  some  one  of 
them,  without  being  able  to  specify  distinctly  which  of  them,  the 
case  is  taken  away  from  the  protection  of  the  statute.  .  Then  let 
us  apply  that  principle  to  the  present  case.  I  am  free  to  confess 
that  I  do  not  see,  with  reference  to  the  general  question,  that 
there  is  any  sufficient  proof  that  the  felony  which  was  committed 
was  necessarily  committed  by  some  one  of  the  servants  of  the 
company;  because,  independently  of  the  special  case  against 
Hinaley  and  Wilson,  there  does  not  seem  to  me  to  be  sufficient 
evidence  to  show  that  one  of  the  public  might  not  have  com- 
mitted the  felony.     But  we  are  driven  to  take  the  case  not  with 
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reference  to  the  gailt  of  either  of  the  men,  but  simply  to  the 
question  whether  there  was  or  was  not  a  question  to  be  left 
to  the  jury  with  regard  to  their  guilt,  that  is  supposing  the 
company,  the  defendants  in  this  case,  do  not  choose  and  have  not 
chosen  to  produce  any  rebutting  evidence  at  all,  whether  there 
was  a  case  or  not  which  the  jury  might  consider  with  reference 
to  the  liability  of  the  company.  As  to  the  facts  of  the  case,  I 
do  not  propose  to  go  through  them  at  all  at  length,  but  I  will 
say  a  word  or  two  with  regard  to  both  Hindley  and  Wilson. 
With  regard  to  Hindley,  I  think  myself  that,  if  he  were  being 
tried  at  the  bar,  and  the  only  evidence  against  him  was  the  facts 
that  have  been  proved  in  the  present  action,  a  judge  would  be 
bound  not  even  to  leave  the  question  to  the  jury ;  and  the  case 
as  regards  Wilson,  as  it  struck  my  mind  (and  such  things  strike 
different  minds  in  diflTerent  ways),  appears  to  me,  on  the  whole 
of  the  case,  to  rest  on  a  difiFerent  footing.  I  wish  particularly  to 
guard  against  saying  that  I  have  any  suspicion  in  my  own  mind 
with  regard  to  Wilson  having  been  guilty  of  felony — that  is  not 
the  question.  If  he  were  put  to  the  bar,  I  do  not  suppose  he 
would  leave  the  case  without  explanation.  The  question  would 
not  be  whether  there  would  or  not  be  a  sufficient  case  for  the 
jury  to  take  into  their  consideration,  but  what  would  be  the 
evidence  there.  The  evidence  would  be  that,  a  felony  having 
been  committed  of  this  box  of  jewellery  on  the  30th  of  January, 
we  must,  I  think,  take  it  for  granted  that  inquiries  were  imme- 
diately made  with  regard  to  the  lost  box,  which  must  have  been 
known  to  every  one  in  the  office  of  the  company.  We  find  then 
that  a  few  days  afterwards,  on  the  Thursday  before  the  10th  of 
February,  Wilson,  according  to  his  own  statement,  found  some 
of  the  stolen  property,  at  least  he  found  some  pin  heads,  which 
appear  to  have  been  not  of  very  great  value,  but  of  some  value, 
and  a  companion  of  his  found  two  more,  and  he  says  that  he  did 
not  disclose  the  fact,  or  go  to  his  employers  about  it  until  the 
police  came  and  made  inquiries  upon  the  subject.  I  do  not  in 
the  least  say  that  Wilson  might  not  have  explained  this  fact.  I 
do  not  say  that  the  jury  would  convict  even  if  he  remained 
silent ;  but  I  do  feel  very  strongly  that  if  such  a  case  had  been 
made  against  Wilson,  and  he  had  given  no  further  explanation 
about  it,  it  would  have  been,  as  against  him,  a  sufficient  case  to 
be  left  for  the  consideration  of  the  jury.  But,  in  the  present  case, 
nothing  would  have  been  easier  than  to  have  called  Wilson  as  a 
witness,  and  as  the  learned  judge  said  at  the  trial,  it  could  not 
be  expected  for  a  moment  that  the  plaintiff  should  have  called 
him ;  and  I  think  that  that  was  an  additional  reason  why  the 
case  was  properly  left  for  the  consideration  of  the  jury.  An 
observation  was  made  by  Mr.  Carter  with  regard  to  the  de- 
struction of  character  which  might  arise  from  finding  a  verdict 
for  the  plaintiff  in  a  case  like  this,  which  struck  me  at  first  to  be 
of  very  great  importance.  But  I  think  the  answer  to  it  is  that 
it  is  for  the  benefit  of  these  very  parties  themselves  that  they 
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should  be  put  into  the  witness  box  and  be  enabled  to  give  their 
explanation.  I  have  no  reason  to  believe  that  their  evidence 
would  not  have  been  satisfactory.  But,  if  there  be  no  explana- 
tion given,  I  think  the  jury  were  right  to  take  the  case  into 
their  consideration,  and  that  the  case  was,  therefore,  properly 
left  to  them. 

Attorneys  for  the  plaintiffs.  Burton,  Yeates,  and'  Hart,  25, 
Chancery-lane,  W.C. 

Attorney  for  the  defendants,  R.  F,  Roberts,  Euston  Station, 
N.W. 


CENTEAL  CEIMINAL  COUET. 

Friday,  June  13,  1873. 

(Before  Sir  T.  Chambers,  Deputy  Eecordor.) 

Eeq.  v.  Goldsmith. 


Restitution. 

The  Court  is  bound  by  the  statute  to  order  restitution  of  property 

obtained  by  false  pretences  and  the  subject  of  the  pi*osecution,  in 

whose  hands  soever  it  is  found. 
And  so  likewise  of  property  received  by  a  person  hnowing  it  to  have 

been  stolen  or  obtained  by  false  pretences. 
But  the  order  is  strictly  limited  to  property  indentified  at  the  trial 

as  beintj  the  subject  of  .the  charge. 
Therefore,   it  does  not    extend   to  property   in   the  possession   of 

innocent  third  persons  which  was  not  produced  and  identified  at 

the  tmal  as  being  the  subject  of  the  indictment. 

THE  prisoner  had  been  convicted  of  obtaining  by  false  pre- 
tences divers  articles  of  jewellery. 
Metcalfe,  Q.C.,  for  the  prosecution  applied  for  an  order  for 
the  restitution  of  the  property  under  the  counts  for  false  pre- 
tences. 

The  Deputt-Eecobdee. — ^Personally,  I  should  have  preferred 
that  there  should  be  some  discussion  on  this  application.  More- 
over, I  have  carefully  looked  at  the  cases  and  I  have  had  the 
opportunity  to  consult  Baron  Bramwell  about  it,  and  he  quite 
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agrees  with  me  that  I  have  no  discretion  whatever  in  the  case,        Rm. 
and  that  I  could  not  possibly  refuse  to  exercise  the  authority  »• 

which   the   statute    confers  on    me,   and    which   by  conferring      ^''°^'"™' 
imposes   the   obligation   of  exercising  it  if  proper   application        1878. 
is  made.     Under  these   circumstances  I  am   obliged   to   make   „    — r 
the  order.  stTn""-^ 

Metcalfe^  Q.C, — I  have  to  make  a  further  application  under  the  Property, 
two  last  counts  of  the  indictment  for  a  further  restitution  of  tho 
property.  Those  two  counts  specify  not  only  the  articles  men- 
tioned in  the  false  pretence  counts,  but  other  property  in  posses- 
sion at  this  moment  of  the  officers  of  the  court.  Those  counts 
are  for  receiving  goods  which  had  been  obtained  by  false 
pretences  under  the  statute,  and  the  same  section  which  gives 
you  power  to  make  restitution  under  the  false  pretence  counts 
(sect.  100)  goes  on  to  say  ^^  Any  person  guilty  of  such  felony  or 
misdemeanour  as  is  mentioned  in  the  Act,  &c.,^^  or  "  of  know- 
ingly receiving  any  chattel,  money,  or  valuable  security,  or  any 
other  property  whatsoever,  or  taken  or  obtained  as  before- 
mentioned.'' 

The  Deputy-Recoedee. — I  think  the  same  obligation  is  upon 
the  court  to  make  this  order. 

GiffarAy  Q.C. — ^I  am  instructed  on  behalf  of  some  of  the 
parties. 

The  Deputy-Rbcoedbe. — I  intended  the  order  to  apply  to  the 
whole  of  the  property. 

Qiffard. — I  take  it  that  the  order  can  be  applicable  to  such 
goods  only  as  have  been  found  by  the  verdict  of  the  jury  to  have 
been  unlawfully  obtained. 

Metcalf. — ^Every  article  is  specifically  mentioned  in  those  counts. 

Giffard. — ^As  having  been  unlawfully  obtained. 

Metcalf. — No  ;  unlawfully  received. 

The  Dbputy-Recoedee. — ^You  mean  on  the  counts  for  receiving. 

Giffard, — This  is  not  a  question  of  the  Act  of  Parliament. 

The  Dbputy-Recoedee. — Of  course  the  goods  must  be  identi- 
fied as  having  been  obtained  by  false  pretences  and  having  been 
knowingly  received. 

Qiffard — I  am  not  contending  that,  assuming  there  has  been 
proof  before  you  that  an  article  has  been  obtained  by  false 
pretences  it  is  protected  from  the  operation  of  the  order  by 
reason  of  its  afterwards  having  been  unlawfully  received ;  but  I 
contend  that  as  a  condition  precedent  to  the  execution  of  that 
order  it  must  have  been  proved  before  you  that  the  particular 
articles  were  obtained  by  false  pretences. 

Metcalf. — The  two  counts  specify  every  article  that  has  been 
produced  in  evidence. 

The  Dbputy-Recoedee. — The  order  of  restitution  can  be  made 
applicable  only  to  such  articles  as  shall  be  shown  to  have  been 
obtained  by  such  false  pretences,  and  also,  perhaps,  such  as  have 
been  unlawfully  received  with  a  guilty  knowledge. 

Oiffa/rd. — ^Yes. 

Q  Q  2 
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Rmo.  The  Deputy  Rbcobdeb. — It  should  take  efifect  on  no  other  pro- 

GoLDBMiTH     P^rty  but  such  as  has  been  identified. 

^ *         Oiffard, — It  is  an  important  question  of  the  application  of  the 

1873.        statute  in  this  case.     If  in  this  court  anybody  has  been  convicted 

Restitution  of  ^^  obtaining  those  goods  by  false  pretences,  and  has  also  been 

\Stolen       convicted  of  receiving  those  goods  knowing  them  to  have  been 

Property,     go  obtained,  I  do  not  question  the  Jurisdiction,  but  I  contend  that 

this  is  a  condition  precedent,  and  1  have  not  before  me  either  the 

allegations  or  the  articles. 

Metcalfe, — The  Clerk  of  the  Arraigns  will  judge  as  to  the 
articles. 

Mr.  AvoEY  (Clerk  of  the  Arraigns). — I  was  going  to  ask  the 
Court,  as  I  shall  have  to  obey  the  order  and  a  large  quantity  of 
property  is  in  question,  if  I  am  to  conclude  that  every  article 
mentioned  in  the  indictment  is  to  be  given  up. 

Metcalfe. — Tour  Lordship  will  remember  that,  at  the  trial,  when 
several  of  these  jewellers  and  pawnbrokers  were  up,  they  said, 
^^  We  have  other  articles,  but  those  do  not  apply  to  the  case," 
and  we  rejected  them. 

The  Dkputy  Recorder. — All  specified  on  the  trial  are  in 
possession  of  the  Court,  and  those  have  been  identified.  The 
articles  to  which  the  evidence  did  not  apply  are  not  produced 
and  are  not  in  the  officer^s  custody. 

Williams,  for  Messrs.  Beer. — There  was  one  article  which  the 
prisoners  said  was  not  their  property,  a  centre  diamond. 

Metcalfe, — That  has  not  been  handed  in. 

The  Deputy  Recorder. — If  it  has,  it  comes  within  the  statute. 
What  I  said  was,  the  diamond  must  be  identified. 

Metcalfe, — If  it  is  not  identified,  Mr.  Avory  will  see  to  that. 

Mr.  Avory. — I  shall  not  deliver  up  any  article  about  which 
there  is  the  least  controversy. 

Criffard. — I  think  I  understand  what  your  Lordship  means. 
The  power  applies  to  ^'  any  person  guilty  of  any  such  felony  or 
misdemeanour."  Now  if  the  articles  are  identified  as  having  been 
obtained  by  any  person  not  guilty  of  such  felony  or  misdemeanour, 
I  do  contest  the  power. 

The  Deputy-Recorder. — That  is  all  the  power ;  it  extends  to 
anything  that  is  identified  as  the  subject  of  this  charge. 
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MIDDLESEX  SESSIONS. 

September,  1873. 

(Before  Mr.  Serjeant  Cox,  Deputy-Assistant  Judge.) 

Ebg.  v.  Smith. 

Restitution. 

An  order  of  restitution  of  property  stolen  will  extend  only  to  such 
property  as  is  produced  and  identified  in  the  course  of  the 
trial,  and  not  to  all  the  articles  named  in  the  indictment,  unless 
so  produced  and  identified  and  in  the  possession  of  the  Court. 

PEISONER  had  been  convicted  of  stealing  a  large  quantity 
of  looking  glasses,  which  had  afterwards  been  sold  by 
auction  at  a  public  sale  room  in  London,  and  purchased  by  many 
persons. 

Three  only  of  these  looking  glasses  were  produced  and  iden- 
tified at  the  trial,  and  they  were  ordered  to  be  restored  to  the 
owner. 

BesUy  applied  for  an  order  to  compel  the  other  purchasers  to 
give  up  the  glasses  they  had  bought  in  like  manner.  He  cited 
the  case  of  Reg,  v.  Golds7nith  {su2)ra)  not  then  reported,  and  con- 
tended that  inasmuch  as  the  indictment  had  charged  the  prisoner 
with  stealing  all  the  looking  glasses,  they  were  all  the  subject  of 
this  charge,  and  an  order  of  restitution  would  extend  to  all. 

Mr.  Serjeant  Cox,  after  reading  the  shorthand  writer's  notes 
of  Reg,  V.  Goldsmith  (as  reported  above)  said  :  '^  I  do  not  so  read 
either  the  statute  or  the  case  before  me.  I  am  satisfied  that  the 
power  of  the  Court  does  not  extend  to  all  the  articles  named  in 
the  indictment,  but  to  such  only  as  are  produced  and  identified  in 
the  course  of  the  trial.  How  otherwise  could  it  be  ascertained  if 
the  property  in  question  is  in  fact  that  of  the  claimant  ?  Suppose 
the  possessor  of  it  to  deny  the  fact,  how  or  when  is  it  to  be 
determined?  I  could  not  at  the  next  sessions  summon  the 
parties  before  me  to  hear  or  try  the  question  of  ownership.  I 
must  leave  the  prosecutor  to  his  civil  remedy. 

Application  refused. 
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COURT  OF  CRIMINAL  APPEAL. 

Saturday,  April  25,  1874. 

(Before  Lord  Coleridge^  C.J.,  Blackbdbn,  J.,  Pigott,  B., 

LysH,  J.,  and  Gleasbt,  B.) 

ReO.   v.   GrEORGE   KeNDALL.  (a) 

Larceny. 

W.  let  a  Jwrse  on  hire  for  a  week  to  G>,  \oho  fetched  the  horse  every 
Tnorning  from  W/s  stable,  and  returned  it  after  the  day's  ivork  was 
done.  The  prisoner  went  to  G.  one  day,  just  as  the  day's  work  was 
done,  and  fraudulently  obtained  it  from  him  by  saying  falsely, 
'^  I  have  come  for  W»'s  horse;  he  Ims  got  a  job  on,  and  wants  it  as 
qnicMy  as  possible  "  The  same  evening  the  prisoner  was  found 
Ihree  miles  off  with  the  horse  by  a  constable,  to  whom  he  stated 
that  it  was  his  father's  horse,  and  that  he  was  sent  to  sell  it : 

Held,  that  tlie  ^prisoner  was  rightly  convicted  of  larceny  on  an 
indictment  alleging  the  property  of  the  horse  to  be  in  W, 

CASE  stated  for  the  opinion  of  this  Court  by  the  Chairman  of 
the  Second  Court  at  the  Middlesex  Sessions. 

George  Kendall  was  tried  before  me  at  the  Middlesex  Sessions, 
on  the  11th  day  of  February,  1874,  on  an  indictment  which 
charged  him  with  having  stolen,  on  the  28th  day  of  January, 
1874,  a  horse,  the  property  of  James  Watson. 

The  facts  proved  were  these : 

James  Watson,  the  owner  of  the  horse,  had  let  it  on  hire  for  a 
week  to  John  Coote,  a  master  carman  employed  in  the  West 
India  Docks.  Coote  fetched  the  horse  every  morning  from 
Warren's  stable,  and  returned  it  every  afternoon  after  the  day's 
work  was  done. 

On  the  28th  day  of  January,  just  as  the  horse's  work  was  done, 
the  prisoner,  George  Kendall,  came  to  Coote  and  said,  "  I  have 
come  for  Mr.  Watson's  horse ;  he  has  got  a  job  on,  and  wants  it 
back  as  quickly  as  possible."  Believing  that  statement,  Coote 
took  the  harness  off,  assisted  the  prisoner  to  mount,  and  desired 
him  to  take  the  horse  back  to  Watson's  as  soon  he  could.  The 
prisoner  rode  off  with  the  horse,  did  not  take  it  to  Watson's,  but 
was  found  with  it  the  same  evening  three  miles  off  by  a  police 
constable,  to  whom  he  stated  that  it  was  his  father's  horse,  and 
that  he  was  sont  to  rpU  it. 

(«)  Rejiorted  b}'  Jons  Tiiompson,  Esq.,  Barristcr-at-Law. 
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Upon  proof  of  these  facts,  I  doubted  if  the  oflFenco  amounted 
to  larceny,  inasmuch  as  the  horse  was  not  taken  out  of  the 
possession  of  Watson,  in  whom  the  ownership  was  laid. 

The  counsel  for  the  prosecution  then  applied  to  amend  the 
indictment,  by  alleging  the  property  to  be  in  Coote. 

I  was  of  opinion,  that  if  this  amendment  were  made,  the 
offence  was  still  not  that  of  larceny,  but  that  of  obtaining  the 
horse  by  false  pretences. 

There  being  no  question  as  to  the  fraudulent  intention  of  the 
prisoner,  I  left  the  case  to  the  jury  on  the  indictment  un- 
amended, and  they  found  prisoner  guilty. 

I  desire  the  opinion  of  the  Court  for  the  Consideration  of 
Crown  Cases  Reserved,  whether  the  prisoner  on  these  facts  could 
be  properly  convicted  of  larceny  on  the  indictment,  either  as  it 
originally  stood,  or  as  amended  by  alleging  the  ownership  in 
Coote.    If  the  latter,  the  amendment  is  to  be  considered  as  made. 

I  postponed  judgment,  and  the  prisoner  remains  in  the  House 
of  Correction  until  the  opinion  of  the  Court  is  pronounced. 

(Signed)  Francis  Barrow, 

Chairman  of  the  Second  Court  Middlesex  Sessions. 

No  counsel  appeared  for  the  prisoner. 

Abram,  for  the  prosecution. — There  is  no  doubt  that  if  the  case 
is  one  of  larceny  the  indictment  is  good,  as  Watson  was  owner  of 
the  horse,  but  the  learned  Judge  doubted  whether  it  was  not 
more  properly  a  case  of  obtaining  the  horse  by  false  pretences. 

Blackburn,  J. — ^No  doubt  it  would  have  been  so  if  the  prisoner 
had  been  charged  with  stealing  the  horse  from  Coote,  the  bailee ; 
but  as  against  the  owner,  Watson,  it  was  larceny. 


Reg. 

o. 

Kendall. 


1874. 
Larceny, 


By  the  Court. 


Conviction  affirmed 
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COURT  OF  CRIMINAL  APPEAL. 

Satunlayy  April  25,  1874. 

(Before  Lord  Coleridge,  C.J.,  Blackburn,  J.,  Pigott,  B.,  Lush, 

J.,  and  Cleasby,  B.) 

Reg.  v.  Thomas  Cooper,  (a) 

Misdemeanour  —  Fraudulent   misappropriation   of  money    by  an 
attorney — 24  ^  25  Vict.  c.  96,  ss.  75,  76. 

W.  deposited  title-deeds  with  D.  as  security  for  a  loan;  and 
requiring  a  further  han,  the  defendant,  an  attorney,  obtained 
for  W.  a  sum  of  money  from  T.,  and  delivered  to  her  a  mortgage 
deed  as  security.  There  were  no  directions  in  writing  to  the 
defendant  to  apply  the  money  to  any  purpose,  and  he  was 
entrusted  with  tlve  mA)rtgage  deed,  with  authority  to  hand  it  over 
to  T.,  on  receipt  of  the  mortgage  money,  which  was  to  be  paid  to 
D.  and  W.,  less  costs  of  pre'paring  the  deed.  The  defendant 
fraudulently  conveHed  a  substantial  part  of  the  money  to  his 
own  use. 

Held,  that  as  there  was  no  direction  in  writing,  and  the  mortgage- 
deed  was  duly  delivered  to  T,,  the  defendant  was  not  guilty  of  a 
misdemeanour  within  24  &  25  Vict,  c.  76.  s.  75. 

Held,  also,  that  he  was  not  guilty  of  the  misdemeanour,  in  sect.  76, 
of  converting  property  entrusted  to  him  for  safe  custody,  with 
intent  to  defraud. 

CASE  reserved  for  the  opinion  of  this  Court  by  Grove,  J.,  at 
the  last  assizes  for  the  county  of  Chester. 

The  defendant,  an  attorney,  was  indicted  under  the  24  &  25 
Vict.  c.  96,  for  having  converted  to  his  own  use  certain  money 
entrusted  to  him  or  received  by  him  as  the  proceeds  of  a  deed 
entrusted  to  him  for  a  s{>ecial  purpose. 

The  indictment  contained  two  counts  framed  respectively  under 
the  75th  and  76th  sections  as  follows : 

First  count. — The  jurors  for  our  Sovereign  Lady  the  Queen, 
upon  their  oath  present,  that  Thomas  Cooper,  on  the  25th  day  of 
March,  in  the  year  of  our  Lord  1867,  then  being  an  attorney  and 
being  entrusted  with  certain  property,  to  wit,  the  sum  of  one 
hundred  and  forty  pounds,  of  John  Whittaker,  for  safe  custody, 
did  then  and  there  unlawfully  and  with  intent  to  defraud,  convert, 

{a)  Reported  by  John  Thompson,  Esq^  Barrister-at-Law. 
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and  appropriate  a  certain  part  of  the  said  property  of  the  said        Rw». 
John  "VV^hittaker,  to  wit  the  sum  of  eighty  pounds,  to  and  for  the      oool^ 

use  and  benefit  of  himself  the  said  Thomas  Cooper,  against  the        

form  of  the  statute,  &c.  ^^^^' 

Second  count. — ^And  the    jurors   aforesaid,  upon  their  oath    Praudulau 
aforesaid,  do  further  present  that  the  said  Thomas  Cooper,  on  the  MUoppropria- 
day  and  year  aforesaid,  was  entrusted  by  the  said  John  Whittaker  ^*^  of  Money 
with  a  certain  valuable  security,  to  wit,  a  deed  of  mortgage  of    y^   9^ 
certain  property  of  the  said  John  Whittaker,  to  secure  the  repay- 
ment of  a  sum  of  one  hundred  and  forty  pounds  then  lately  before 
agreed  to  be  lent  and  advanced  to  the  said  John  Whittaker  by 
one  Martha  Taylor,  such  valuable  security  being  intrusted  to  the 
said  Thomas  Cooper,  as  the  attorney  and  agent  of  the  said  John 
Whittaker  for  the  special  purpose  and  with  the  intent  and  object 
that  the  said  Thomas  Cooper  should  receive  from  the  said  Martha 
Taylor,  the  said  sum  of  one  hundred  and  forty  pounds,  for  and  on 
behalf  of  the  said  John  Whittaker,  and  having  so  received  such 
sum,  should  thereout  pay  the  sum  of  fifty  pounds  then  due  and 
owing  from  the  said  John  Whittaker,  to  one  Nathaniel  John 
Dewsbury,   and  should  pay  the  remainder  of  such  sum  of  one 
hundred  and  forty  pounds,  to  and  for  the  use  of  the  said  John 
Whittaker.     And  the  jurors  aforesaid  upon  their  oath  aforesaid 
do  further  present  that  the  said  Thomas  Cooper  having  on  the 
day  and  year  aforesaid,  received  from  the  said  Slartha  Taylor,  the 
said  sum  of  one  hundred  and  forty  pounds,  on  the  deed  and 
valuable  security  above   mentioned   unlawfully,  fraudulently,  in 
violation  of  good  faith,  and  contrary  to  the  purpose,  intent,  and 
object  with  which  such  valuable  security  had  been  so  entrusted  to 
him  as  aforesaid,  did  convert  to  his  own  use  and  benefit  a  certain 
part  of  the  proceeds  thereof,  to  wit  the  sum  of  eighty  pounds, 
against  the  form  of  the  statute,  &c. 

The  facts  so  far  as  they  are  material  to  the  questions  submitted 
to  the  Court  were  these  : 

A  Mr.  John  Whittaker  had  before  1867  obtained  a  loan  of  50Z. 
from  a  Mr.  Dewsbury  on  a  deposit  of  title-deeds  to  some  lease- 
hold property.  In  consequence  of  Whittaker's  wish  for  a  further 
loan,  the  defendant  in  1867  obtained  140Z.  from  a  Miss  Taylor, 
and  prepared  and  handed  to  her  brother-in-law,  who  acted  for  her, 
a  mortgage-deed,  securing  the  140Z.  Out  of  the  money  which 
defendant  was  to  receive  he  was  to  pay  off  Dewsbury  and  pay 
the  balance  to  Whittaker.  He  did  not  pay  Dewsbury,  and  he 
only  paid  Whittaker  60Z.,  on  which  Whittaker  paid  him  interest, 
while  he,  defendant,  without  Whittaker's  knowledge,  paid  the 
mortgagees  interest  on  the  140Z.,  Whittaker  being  also  ignorant, 
at  all  events  for  some  years,  that  defendant  had  obtained  so  much 
as  140Z.  Allowing  lOZ.  for  the  preparation  of  the  mortgage-deed, 
which  defendant's  brother  and  former  partner  said  was  a  fair  sum, 
the  defendant  would  have  70Z.  of  Whittaker's  in  his  possssion, 
less  the  difference  of  interest  which  he  paid  without  authority. 

Defendant's  counsel  contended  that  there  was  another  30Z.  paid 
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Rbo.        to  Whittaker,  which  would  reduce  the  sum  to  40Z.,but  the  evidence 
^•*  preponderated  greatly  against  this. 

^"'  A  good  many  letters  were  put  in  to  show  the  defendant's 

1874.        conduct  in  the  matter,  but  with  these  the  Court  need  not  be 
"T7V.    troubled. 
Miaappropria-      After  reading  to  them  the  material  parts  of  the  evidence,  I  told 
tion  o/Mon^  the  jury  that  if  they  were  satisfied  without  reasonable  doubt,  that 
by  an  Agent,   jj^e  defendant  received  the  140Z.  from  Whittaker,  and,  in  violation 
of  good   faith,  and  fraudulently,   converted  to   his   own  use  a 
substantial  part  of  the  money  which  they  considered  he  should 
have  paid  to  Whittaker,  and  to  Dewsbury  for  him,  they  should 
find  him  guilty ;  otherwise  not. 
The  jury  found  a  verdict  of  guilty. 

It  must  be  taken  by  the  Court :  1st,  that  there  were  no  direc- 
tions in  writing  to  the  defendant  to  apply  the  money  or  any  part 
of  the  proceeds  of  the  deed  to  any  purpose  ;  2nd,  that  defendant 
was  entrusted  with  the  mortgage  deed  with  authority  to  hand  it 
over  to  the  mortgagee  or  her  agent  on  receipt  of  the  mortgage- 
money  which  was  to  be  paid  to  Dewsbury  and  Whittaker,  less  costs 
of  preparing  deed ;  3rd,  that  defendant  received  1401,  for  Whit- 
taker's  use,  and  in  violation  of  good  faith  and  contrary  to  the 
purpose  for  which  such  deed  and  money  were  entrusted  to  him, 
.  converted  a  substantial  part  of  the  money  to  his  own  use. 

I  respited  the  judgment,  and  allowed  the  defendant  to  go  out 
on  bail  (to  be  fixed  by  magistrates)  to  appear  for  judgment  if 
required. 

The  question  for  the  Court  is — ^Does  the  oflence  committed  by 
the  defendant  come  within  either  or  both  the  sections  above 
named,  viz.,  the  75th  and  76th  sections. 

If  within  both  or  either  of  them,  the  conviction  to  be  affirmed, 
if  not  within  either,  a  verdict  of  not  guilty  to  be  entered. 

Bowen,  Q.C.  {E.  J.  Dunn  with  him)  for  the  prisoner. — The 
conviction  c^mnot  be  sustained.  The  case  is  not  within  the 
language  of  either  section  of  the  statute.  [He  was  then  stopped 
by  the  court.] 

Torr,  Q.C,  in  support  of  the  conviction. — The  first  count  of 
the  in^ctment  is  framed  upon  the  76th  section  of  the  24  &  25 
Vict.  c.  76,  which  enacts  that  "whosoever,  being  a  banker, 
merchant,  broker,  attorney,  or  agent,  and  being  entrusted  with 
the  property  of  any  other  person  for  safe  custody,  shall,  with 
intent  to  defraud,  sell,  negotiate,  transfer,  pledge,  or  in  any 
manner  convert  or  appropriate  the  same  or  any  part  thereof  to  or 
for  his  own  use  or  benefit,  Ac,  shall  be  guilty  of  a  misdemeanor.^' 
Here  the  defendant  got  the  money  from  Miss  Taylor  to  hold 
safely  until  he  had  fulfilled  her  injunctions  to  pay  off  Dewsbury, 
and  pay  the  balance  to  Whittaker.  [Blackburn,  J.  —  The 
defendant  did  not  fraudulently  dispose  of  the  mortgage  security. 
Lord  Coleridge,  C.J. — ^And  it  cannot  be  said  that  the  money  was 
entrusted  to  him  for  safe  custody.]  The  second  count  is  framed 
upon  the  75tih  section^  which  enacts   that   ''  whosoever  having 
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been  entrusted  as  a  banker,  merchant,  broker,  attorney,  or  other        Rw». 
agent  with  any  money  or  security  for  the  payment  of  money,  with      Qo^^gsL 

any  direction  in  writing  to  apply,  pay,  or  deliver  such  money  or        

security  or  any  part  thereof,  or  the  proceeds  or  any  part  of  the  1874. 
proceeds  of  such  security  for  any  purpose  or  to  any  person  fraudulent 
specified  in  such  direction,  shall  in  violation  of  good  faith,  and  MUappropria- 
contrary  to  the  terms  of  such  direction,  convert  to  his  own  use  or  tion  of  Money 
benefit,  or  the  use,  &c.,  such  money,  security,  or  proceeds,  or  any  ^  ""  Agent, 
part  thereof  respectively ;  and  whosoever,  having  been  entrusted 
as  banker,  merchant,  broker,  attorney,  or  other  agent,  with  any 
chattel  or  valuable  security,  or  any  power  of  attorney  for  the  sale 
or  transfer  of  any  share  or  interest  in  any  public  stock  or  fund, 
&c.,  for  safe  custody  or  for  any  special  purpose,  without  any 
authority  to  sell,  negotiate,  transfer,  or  pledge,  shall  in  violation 
of  good  faith,  and  contrary  to  the  object  or  purpose  for  which 
such  chattel,  security,  or  power  of  attorney  shall  have  been 
entrusted  to  him  to  sell,  negotiate,  transfer,  pledge,  or  in  any 
manner  convert  to  his  own  use  or  benefit,  &c.,  such  chattel  or 
security,  or  the  proceeds  of  the  same,  or  any  part  thereof,  or  the 
share  or  interest  in  the  stock  or  fund  to  which  such  power  of 
attorney  shall  relate,  or  any  part  thereof,  shall  be  guilty  of  a 
misdemeanor/^  The  defen^nt  is  brought  within  that  provision 
by  the  facts,  for  he  was  intrusted  with  the  mortgage  deed  to  hand 
it  over  to  Miss  Taylor  on  receipt  of  the  mortgage  money  which 
was  to  be  paid  to  Dewsbury  and  Whittaker.  [Lord  Coleridge, 
C.  J. — He  was  not  intrusted  with  the  proceeds  of  an  improperly 
pledged  mortgage  deed.]  The  case  falls  vrithin  the  second  part 
of  the  enactment  in  sect.  75.  [Pioott,  B. — No.  The  foundation 
of  the  ofience  is  that  the  defendant  must  have  without  authority 
improperly  transferred  or  pledged  a  chattel  or  security  intrusted 
to  him  for  safe  custody  or  some  special  purpose.  If  he  had  been 
indicted  under  sect.  3  for  converting  to  his  own  use  property 
bailed  to  him,  I  am  inclined  to  think  he  might  have  been  con- 
victed. Blackburn,  J. — This  money  was  not  the  proceeds  of  a 
chattel  converted  contrary  to  good  faith.] 

Lord  CoLERiDQB,  C.  J. — I  am  of  opinion  that  the  conviction 
should  be  quashed.  The  indictment  is  framed  under  two  sections 
of  the  24  &  25  Vict.  c.  96,  and  consists  of  two  counts,  the  first 
framed  upon  the  76th  section,  and  the  second  upon  the  75th 
section.  The  first  count  upon  the  76th  section  is  out  of  tho 
question,  because  the  defendant  has  not  improperly  dealt  with 
any  property  entrusted  to  him  for  safe  custody  within  the  mean- 
ing of  that  section.  Then  the  second  count  is  framed  upon  the 
75th  section,  which  seems  to  consist  of  two  parts  :  the  first  part 
relates  to  the  case  of  a  banker,  merchant,  broker,  attorney, 
or  other  agent  entrusted  with  any  money  or  security  for  the  pay- 
ment of  money  with  any  direction  in  writing  to  apply,  pay,  or 
deliver  such  money  or  security,  or  any  part  thereof,  for  any 
purpose  or  to  any  person  specified  in  such  direction  who  shall 
in  violation  of  good   faith   and   contrary  to  the   terms  of  such 
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Rw».        direction,  convert  the  same  to  his  own  use  or  benefit.     Now  this 
CooPHR.      ^®'^®  ^^  ^^^  within  that  part  of  the  section,  for  here  there   is 

no  direction  in  writing  to  apply,  pay,  or  deliver  the  money  and 

1874.        security.      Then  is   the   case   within   the   second  part   of    the 
FrauMent    section?      That    is,     "Whosoever  having  been   entrusted   as 
Misappropria-  banker,   merchant,  broker,  Oittomey,   or  other  agent  with  any 
Hon  of  Money  chattel  Or  Valuable  security,  or  any  power  of  attorney  for  the 
by  an  Agent,   ^^^q  or  transfer  of  any   share   or  interest  in  any  public   stock 
or  fund  for  safe  custody,  or  for  any  special  purpose,  without  any 
authority  to  sell,  negotiate,  transfer  or  pledge,  shall  in  violation 
of  good  faith  and  contrary  to  the  object  or  purpose  for  which 
such   chattel,   security,   or  power   of  attorney  shall  have    been 
entrusted,  sell,  negotiate,  &c.,  or  in  any  manner  convert  to  his 
own  use  or  benefit,  such  chattel  or  security  or  the  proceeds 
of  the  same,^^  &c.     Now  these  are  the  facts  :    the  defendant^ 
as  attorney  for  Whittaker,  had  obtained  from  Miss  Taylor  a  sum 
of  money  advanced  by  her  on  mortgage  with  which  to  pay  off 
Dewsbury's   prior    advance,  and   to    pay   over  the   balance    to 
Whittaker.     The  mortgage  deed   was   Miss   Taylor^s,   and    the 
moneys   in    a    certain    sense    the   moneys    of   Dewsbury    and 
Whittaker.      The    mortgage    deed   was    properly    drawn    and 
delivered  to   Miss  Taylor,   but   the   defendant  misappropriated 
part  of  the  moneys  advanced  by  Miss  Taylor  on  the  mortgage. 
But  those  moneys  were  not  the  proceeds  of  a  mortgage  deed 
improperly  transferred  within  the  meaning  of  this  enactment, 
which  means  shall  convert  either  a  security  or  money  entrusted 
to  him   for  safe   custody   or   for    any    special  purpose.       The 
defendant   therefore   is   not  brought  within  the  words    of  the 
enactment,  and  the  conviction  must  bo  quashed. 
The  rest  of  the  court  concurring. 

Conviction  quashed. 

Attorney  for  the  prosecutor,  Nordo^Hy  Liverpool. 
Attorney  for  the  defendant,  Slierratt,  Kidsgrovo. 
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COURT  OF  CRIMINAL  APPEAL. 
Saturday,  May  2,  1874. 

(Before  Lord  Colbeidge,  C.J.,  Blackburn,  J.,  Pigott,  B., 

LusH^  J.^  and  Clea8by^  B.) 

Reg.  v.  Fabbell.  (a) 

Evidence — Inability  of  vntness  to  t/i'avel — Reception  of  deposition — 

11  Sf  12  Yict.  c.  42,  «.  17. 

The  deposition  of  a  witness  properly  taken  before  the  committing 
magistrate,  with  full  opportunity  of  cross-examination  by  tlie 
accused,  was  allowed  to  be  read  at  the  trial  under  the  following 
circ^imstances,  in  the  absence  of  the  witness,  wlw  was  alive,  and 
who  was  living  not  far  from  the  Court  where  the  prisoner  was  being 
tried.  It  was  proved  by  a  medical  man  that  the  witness  wa^ 
seventy-four  years  old,  and  that  he  thought  that  she  would  faint 
at  the  idea  of  coming  into  Court,  and  that  seeing  so  many  faces 
would  be  dangerous  to  her,  and  that  she  wa^  so  nervous  that  it 
might  be  dangerous  to  her  to  be  examined  at  all,  but  that  he 
thought  she  could  go  to  London  to  see  a  doctor  without  difficulty 
or  danger. 

Held  that  her  deposition  ought  not  to  have  been  received  under  the 
11  ^  12  Vict.  c.  42,  s.  17. 

CASE  reserved  for  the  opinion  of  this  Court  by  Lord  Cole- 
ridge, C.J. 

The  prisoner  was  indicted  for  embezzlement,  and  was  tried 
before  me  at  Stafford,  on  Saturday,  14th  March,  1874. 

In  the  course  of  the  case  for  the  prosecution  it  was  proposed  to 
put  in  evidence  the  deposition  of  Mary  Lee,  the  aunt  of  the  pro- 
secutor, who  sold  milk,  and  whose  milk  accounts  were  entirely 
kept  and  his  milk  business  managed  by  Mary  Lee,  his  aunt. 

To  Mary  Lee  the  prisoner  had  been  in  the  habit  of  accounting. 
Mary  Lee  was  alive  and  was  living  in  Stafford,  not  far  from  the 
Court  where  the  prisoner  was  being  tried. 

Due  proof  having  been  given  that  her  deposition  was  properly 
taken  in  the  presence  of  the  prisoner,  and  with  full  opportunity  of 
cross-examination,  it  was  proposed  to  read  it  under  11  &  12  vict. 
c.  42,  s.  17,  on  the  ground  that  she  was  so  ill  as  to  be  unable  to 
travel. 

(a)  Reported  by  John  Thokpson,  Esq.,  Barriflter-at-Law. 
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Rkg.  On  this  point  Samuel  Cookson,  a  doctor  of  medicine  living 

^'  in  Stafford,  and  the  regular  medical  attendant  of  Mary  Lee,  gave 

the  tollowing  evidence ; — 

1874.  "  I  am  a  doctor  of  medicine  living  and  practising  in  Stafford. 

t: —  _    I  know  Mary  Lee.     She  is  very  nervous  and  seventy-four  years 

D^sitZn—  of  ^S^'     I  think  she  would  faint  at  the  idea  of  coming  into  Court, 

Jnahility  to    but  I  think  that  she  could  go  to  London  to  see  a  doctor  without 

Travel      diflSculty  or  danger.     I  think  the  idea  of  seeing  so  many  faces 

would  be  dangerous  to  her,  and  that  she  is  so  nervous  that  it 

might  be  dangerous  for  her  to  be  examined  at  all.     I  think  she 

could  distinguish  between  the  court  going  to  her  house  and  she 

herself  coming  to  the  Court.^^ 

I  received  the  deposition  and  evidence,  and  the  jury  convict-ed 
the  prisoner.  But  I  respited  the  sentence,  and  now  request  the 
opinion  of  the  Court  of  Criminal  Appeal  whether  the  deposition 
ought  to  have  been  received.  If  it  ought  not,  the  conviction 
must  be  quashed. 

Apnl2b. — This  case  was  called  on  for  argument,  but  no  counsel 
appeared  on  either  side. 

May  2. — Lord  Coleridge,  C.J.,  now  delivered  the  judgment  of 
the  Court. — ^We  are  of  opinion  that  upon  the  facts  in  this  case 
the  deposition  of  Mary  Lee  was  improperly  received  in  evidence 
under  the  11  &  12  Vict.  c.  42,  s.  17,  which  (after  directing 
justices  to  take  in  manner  therein-mentioned  the  statement  on 
oath  or  affirmation  of  the  witnesses  appearing  against  any  person 
charged  before  them  with  an  indictable  offence)  enacts  that  if 
afterwards  "  upon  the  trial  of  the  person  so  accused  it  shall  be 
proved  that  any  person  whose  deposition  shall  have  been  taken 
as  aforesaid,  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if 
also  it  be  proved  that  such  deposition  was  taken  in  the  presence 
of  the  person  so  accused,  and  that  he  or  his  counsel  or  attorney 
had  a  full  opportunity  of  cross-examining  the  witness,  then  if  such 
deposition  purport  to  be  signed  by  the  justice  by  or  before  whom 
the  same  purports  to  have  been  taken,  it  shall  be  lawful  to  read 
such  deposition  as  evidence  in  such  prosecution  without  further 
proof  thereof,  unless  it  shall  be  proved  that  such  deposition  was 
not  in  fact  signed  by  the  justice  purporting  to  sign  the  same.^' 
We  think  that  old  age,  and  nervousness,  and  inability  to  stand  a 
cross-examination  is  not  a  sufficient  foundation  for  the  reading  of 
the  deposition,  and  that  it  would  raise  a  dangerous  latitude  in 
practice  if  we  were  to  admit  it  upon  such  grounds. 

Conviction  quashed. 
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COUET  OF  CRIMINAL  APPEAL. 

■ 

Saturday,  April  25,  1874. 

(Before  Lord  Colbkidgb,  O.J.,  Blackburn,  J.,  PiGorr,   B., 

Lush,  J.,  and  Clbasby,  B.) 

Rkq.  v.  Pembliton.  {a) 

Malicious  injury  to  property — Throwing  a  stone  at  a  person  hut 
missing  the  person  a/nd  brealdng  a  window — 24  ^  25  Vict,  c,  97, 
8,  51, 

Defendant  was  indicted  for  unlawfully  and  maliciously  committing 
damage  upon  a  mndoto  in  the  house  of  the  prosecutor  contrary 
to  the  23  ^  24  Vict.  c.  97,  s.  51 .  Defendant  who  had  been  fight- 
ing with  other  persons  in  the  street  after  being  turned  out  of  a 
public  house,  went  across  the  street,  and  picked  u/p  a  stone,  and 
threw  at  them.  The  stone  missed  them,  passed  over  their  heads, 
and  broke  a  window  in  a  public  house.  The  jury  found  that  he 
intended  to  hit  one  or  more  of  the  persons  he  had  been  fighting 
with,  and  did  not  intend  to  break  the  windoio  : 

Held  that  upon  this  finding  the  prisoner  was  not  guilty  ofihe  cha/rge 
vnthin  the  above  statute. 

To  support  a  conviction  under  sect.  51  there  must  be  a  wilful  and 
intentional  doing  of  an  unlawful  act  in  relation  to  the  property 
damaged. 

CASE  stated  for  the  opinion  of  this  Court  by  the  Eecorder  of 
Wolverhampton. 

At  the  Quarter  Sessions  of  the  Peace  held  at  Wolverhampton 
on  the  8th  day  of  January  instant  Henry  Pembliton  was  indicted 
for  that  he  "  unlawfully  and  maliciously  did  commit  damage,  injury, 
and  spoil  upon  a  window  in  the  house  of  Henry  Kirkham  "  con- 
trary to  the  provision  of  the  stat.  24  &  25  Vict.  c.  97,  s.  51. 
This  section  of  the  statute  enacts : 

"  Whosoever  shall  unlawfully  and  maliciously  commit  any 
damage,  injury,  or  spoil  to  or  upon  any  real  or  personal  property 
whatsoever  either  of  a  public  or  a  private  nature  for  which  no  punish- 
ment is  hereinbefore  provided,  the  damage,  injury,  or  spoil  being  to 
an  amount  exceeding  5{.,  shall  be  guilty  of  a  misdemeanor,  and  being 
convicted  thereof  shall  be  liable,  at  the  discretion  of  the  court,  to 
be  imprisoned  for  any  term  not  exceeding  two  years  with  or  with- 

(a)  Reported  by  John  Thompsoiv,  Esq.,  Barrister-at-Law. 
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out  hard  labour ;  and  in  case  any  sucli  offence  shall  be  committed 
between  the  hours  of  nine  of  the  clock  in  the  evening  and  six  of 
the  clock  in  the  next  mornings  he  shall  be  liable  at  the  discretion 
of  the  Court  to  be  kept  in  penal  servitude  for  any  term  not  exceed- 
ing five  years  and  not  less  than  three^  or  to  be  imprisoned  for  any 
term  not  exceeding  two  years,  with  or  without  hard  labour/^ 

On  the  night  of  the  6th  day  of  December,  1873,  the  prisoner 
was  drinking  with  others  at  a  public-house  called  "  The  Grand 
Turk^'  kept  by  the  prosecutor.  About  eleven  o^clock  p.m.  the 
whole  party  were  turned  out  of  the  house  for  being  disorderly, 
and  they  then  began  to  fight  in  the  street  and  near  the  prosecutor's 
window,  where  a  crowd  of  from  40  to  50  persons  collected.  The 
prisoner,  after  fighting  some  time  with  persons  in  the  crowd, 
separated  himself  from  them,  and  removed  to  the  other  side  of 
the  street,  where  he  picked  up  a  large  stone,  and  threw  it  at  the 
persons  he  had  been  fighting  with.  The  stone  passed  over  the 
heads  of  those  persons,  and  struck  a  large  plate  glass  window  in 
the  prosecutor^s  house,  and  broke  it,  thereby  doing  damage  to 
the  extent  of  11,  12^.  9d. 

The  jury,  after  hearing  evidence  on  both  sides,  found  that  the 
prisoner  threw  the  stone  which  broke  the  window,  but  that  he 
threw  it  at  the  people  he  had  been  fighting  with,  intending  to 
strike  one  or  more  of  them  with  it,  but  not  intending  to  break  the 
window  j  and  they  returned  a  verdict  of  ^'  guilty "  whereupon  I 
respited  the  sentence,  and  admitted  the  prisoner  to  bail,  and  pray 
the  judgment  of  the  Court  for  Crown  Cases  Reserved,  whether 
upon  the  facts  stated  and  the  finding  of  the  jury,  the  prisoner  was 
rightly  convicted  or  not. 

(Signed)  John  J.  Powell. 

Recorder  of  Wolverhampton. 

No  counsel  appeared  to  argue  for  the  prisoner. 

/.  Underhill  for  the  prosecution. — The  conviction  was  right 
under  the  statute,  for  it  is  found  that  the  prisoner  threw  the 
stone  at  the  people,  intending  to  hit  some  or  one  of  them ;  that 
is,  that  he  was  guilty  of  a  malicious  act ;  and  the  other  part  of 
the  finding,  that  he  did  not  intend  to  break  the  window,  may 
be  rejected  as  surplusage.  An  unlawful  act  done  without  just  cause 
implies  malice.  In  the  Act  there  are  some- sections  under  which 
it  is  necessary  that  there  should  be  the  malicious  intention,  in 
order  to  prove  the  ofience,  but  there  are  others  under  which  it 
is  not  necessary  that  there  should  be  the  intention.  For  instance 
sect.  58  enacts  that  every  punishment  and  forfeiture  imposed  by 
the  Act  on  any  person  maliciously  committing  any  offence, 
whether  the  same  be  punishable  upon  indictment  or  upon  sum- 
mary conviction,  shall  equally  apply  and  be  enforced,  whether 
the  offence  shall  be  committed  from  malice  conceived  against 
the  owner  of  the  property  in  respect  of  which  it  shall  be  com- 
mitted, or  otherwise.  There  was  malice  against  the  persons  at 
whom  the  stone  was  thrown  and  the  consequence  of  throwing 
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the  stone  was  the  damage  to  the  vmidow.     The  above  section        Haa 
seems  to  dispense  with  proof  of  malice  against  the  owner  of  the   p^^^gJi^j, 

property  injured^  and  the  rule  of  law  that  a  man  mast  be  taken        

to  intend  the  consequence  of  .an  unlawful  act  also  applies.  In  1874. 
1  Russell  on  Crimes,  667  (3rd  edit.),  it  is  said  "  It  should,  however,  j^f^^tig 
be  observed  that  when  the  law  makes  use  of  the  term  '  malice  injury  to 
aforethought '  as  descriptive  of  the  crime  of  murder  it  is  not  to  Property 
be  understood  merely  in  the  sense  of  a  principle  of  malevolence  —Evident. 
to  particulars,  but  as  meaning  that  the  fact  has  been  attended 
with  such  circumstances  as  are  the  ordinary  symptoms  of  a 
wicked,  depraved,  and  malignant  spirit — a  heart  regardless  of 
social  duty  and  deliberately  bent  on  mischief.  And  in  general 
any  formed  design  of  doing  mischief  may  be  called  malice :  (Fost. 
256,  262.)  ^^  Plackburn,  J. — Foster  is  speaking  of  murder  in 
that  passage.]  Lord  Coke  (3  Inst.  56)  also  speaking  of  murder 
says  ''  If  the  Act  which  causes  death  is  unlawful  it  is  murder.^' 
He  puts  the  case  of  a  man  who,  intending  to  steal  a  deer  in  a 
park,  shoots  at  it,  and  by  the  glance  of  the  arrow  kills  a  boy 
that  is  hidden  in  a  bush.  '^  This,  he  says,  is  murder,  for  the  act 
was  unlawful,  although  A.  had  no  intent  to  hurt  the  boy,  nor 
knew  not  of  him.'^  [Blackburn,  J. — Is  there  any  authority 
except  those  dicta  and  Plummet^ s  case  (Kely.  109)  which  go  that 
length  ?]  The  same  rule  is  laid  down  in  East^s  P.  C.  231,  and 
Lord  Hale,  P.  C.  451.  [Ltjsh,  J. — Lord  Coke  seems  to  put  it 
on  the  unlawfulness  of  the  act,  and  he  goes  so  far  as  to  say  "  If 
a  man,  knowing  that  many  people  come  in  the  street  from  a 
sermon,  throw  a  stone  over  the  wall,  intending  only  to 
irase  them  or  to  give  them  a  slight  hurt,  and  thereupon 
one  is  killed,  this  is  murder ;  for  he  had  an  ill  intent,  though 
that  intent  extended  not  to  death  and  though  he  knew  not  the 
party  slain.''  Surely  that  would  be  only  manslaughter  unless  he 
knew  what  his  act  would  probably  do,  or  unless  he  intended  to 
do  grievous  bodily  harm.  You  have  to  make  out,  not  only  that 
the  act  was  unlawful,  but  that  it  was  malicious.  Does  not  that 
mean  intentionally  malicious  ?  Must  you  not  show  that  he  did 
maliciously  break  the  window  ?]  Suppose  a  man  throws  at  one 
window  and  misses  it,  but  breaks  another.  Would  not  that  case 
be  within  the  Act,  although  there  was  no  intention  to  break  the 
particular  window  ?  In  Rus.  739  it  is  said,  '^  There  are  many 
acts  so  heedless  and  incautious  as  necessarily  to  be  deemed  un- 
lawful and  wanton,  though  there  may  not  be  any  express  intent 
to  do  mischief;  and  the  party  committing  them  and  causing 
death  by  such  conduct  will  be  guilty  of  manslaughter.''  In  Reg. 
V.  Ward  (12  Cox  C.  C.  123;  41  L.  J.  69,  M.  C),  where  the 
prisoner  who  was  jealous  of  other  persons  going  in  pursuit  of  wild 
fowl  in  a  creek  of  a  river,  fired  from  his  boat  while  the  prosecutor 
was  in  pursuit  of  wild  fowl  in  the  creek  in  a  way  so  as  to  frighten 
and  deter  him  from  going  there  again ;  but  as  the  prosecutor's 
punt  slewed  round,  he  was  struck  by  the  shot  from  the 
prisoner's  gun ;  but  if  the  boat  had  not  slewed  rounds  the  shot 
VOL.  xu.  B  B 
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would  not  have  struck  him  >  and  it  was  held  by  a  majority  of 
twelve  judges  to  three  that  there  was  evidence  of  a  malicious 
wounding  by  the  prisoner.  [Lush,  J. — In^that  case  Kelly,  C.B. 
asked  "  Does  maliciously  necessarily  mean  intentionally  ?]  The 
cases  of  Bsx  v.  Haughton  (5  C.  &  P.  555),  and  Reg.  v.  Mondgham 
(23  L.  T.  Rep.  N.  S.  168)  were  then  cited.  If  a  person  throws 
a  stone  in  a  neighbourhood  where  there  are  windows  intending 
seriously  to  hurt  some  person,  can  he  excuse  himself  because  the 
result  is  oAly  that  a  window  is  broken  instead  of  a  man's  head  ? 
Sect.  39  relates  to  unlawful  and  malicious  injuries  to  works  of 
art.  Now  if  two  persons  happen  to  quarrel  in  a  museum  and 
one  throws  a  missile  at  the  other  and  misses  him,  but  destroys  a 
valuable  art  specimen,  is  he  to  be  held  not  guilty  of  an  oflTence 
because  his  malicious  intention  was  towards  the  man  and  not 
the  property  or  its  owner  ?  Yet  that  must  follow,  if  the  conviction 
is  not  upheld  in  this  case. 

Lord  CoLEEiDOB,  C.J. — I  am  Of  opinion  that  this  conviction 
must  be  quashed.     The  facts  of  the  case  are  these.     The  prisoner 
and  some  other  persons  who  had  been  drinking  in  a  public  house 
were  turned  out  of  it  at  about  11  p.m.  for  being  disorderly,  and 
they  then  began  to   fight  in  the  street  near  the  prosecutor's 
window.     The  prisoner  separated  himself  from  the  others^  and 
went  to  the  other  side  of  the  street,  and  picked  up  a  stone,  and 
threw  it  at  the  persons  he  had  been  fighting  with.     The  stone 
passed  over  their  heads,  and  broke  a  large  plate  glass  vrindow  in 
the  prosecutor's  house,  doing  damage  to  an  amount  exceeding 
5Z.     The  jury  found  that  the  prisoner  threw  the  stone  at  the 
people  he  had  been  fighting  with,  intending  to  strike  one  or  more 
of  them  with  it,  but  not  intending  to  break  the  window.     The 
question  is  whether  under  an  indictment  for  unlawfully  and 
maliciously  committing  an  injury  to  the  lyindow  in  the  house  of 
the  prosecutor  the  proof  of  these  facts  alone,  coupled  with  the 
finding  of  the  jury,  will  do  ?     Now  I  think  that  is  not  enough. 
The  indictment  is  framed  under  the  24  &  25  Vict.  c.  97,  s.  51. 
The  Act  is  an  Act  relating  to  malicious  injuries  to  property,  and 
sect.  51  enacts  that  whosoever  shall  unlawfully  and  maliciously 
commit  any  damage,  &c.,  to  or  upon  any  real  or  personal  pro- 
perty whatsoever  of  a  pubUc  or  a  private  nature,  for  which  no 
punishment  is  hereinbefore  provided,  to  an  amount  exceeding  5Z., 
shall  be   guilty   of  a  misdemeanor.      There  is   also  4he   58th 
section  which  deserves  attention.     "  Every  punishment  and  for-^ 
feiture  by  this  Act  imposed  on  any  person  maliciously  committing 
any  offence,  whether  the  same  be  punishable  upon  indictment  or 
upon  summary  conviction,  shall  equally  apply  and  be  enforced, 
whether  the  offence  shall  be  committed  from  malice  conceived 
against  the  owner  of  the  property  in  respect  of  which  it  shall  be 
committed,  or  otherwise."     It  seems  to  me  on  both  these  sections 
that  what  was  intended  to  be  provided  against  by  the  Act  is  the 
wilfully  doing  an  unlawful  Act,  and  that  the  Act  must  be  wilfully 
and  intentionally  done  on  the  part  of  the  person  doing  it,  to 
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render  him  liable  to  be  convicted.     Without  saying  that,  upon        Rko. 
these  facts,  if  the  iury  had  found  that  the  prisoner  had  been  ff uilty    „     ^- 

of  throwing  the  stone  recklessly,  knowing  that  there  was  a  win-        

dow  near  which  it  might  probably  hit,  I  should  have  been  dis-        1874. 
posed  to  interfere  with  the  convictiou,  yet  as  they  have  found     i^T"^ 
that  he  threw  the  stone  at  the  people  he  had  been  fighting  with     injury  to 
intending  to  strike  them  and  not  intending  to  break  the  window,    Proj)&rty^ 
I  think  the  conviction  must  be  quashed.    I  do  not  intend  to  throw     Evidence, 
any  doubt  on  the  cases  which  have  been  cited  and  which  show 
what  is  sufficient  to  constitute  malice  in  the  case  of  murder.  They 
rest  upon  the  principles  of  the  common  law,  and  have  no  applica- 
tion to  a  statutary  offence  created  by  an  Act  in  which  the  words 
are  carefully  studied. 

Blackburn,  J. — I  am  of  the  same  opinion,  and  I  quite  agree 
that  it  is  not  necessary  to  consider  what  constitutes  wilful  malice 
aforethought  to  bring  a  case  within  the  common  law  crime  of 
murder,  when  we  are  construing  this  statute,  which  says  that 
whosoever  shall  unlawfully  and  maliciously  commit  any  damage 
to  or  upon  any  real  or  personal  property  to  an  amount  exceeding 
5Z.,  shall  be  guilty  of  a  misdemeanor.  A  person  may  be  said  to 
act  maliciously  when  he  wilfiilly  does  an  unlawful  act  withouJL. 
lawful  excuse.  The  question  here  is  can  the  prisoner  be  said, 
when  he  not  only  threw  the  stone  unlawfully,  but  broke  the 
window  unintentionally,  to  have  unlawfully  and  maliciously  broken 
the  window.  I  think  that  there  was  evidence  on  which  the  jury 
might  have  found  that  he  unlawfully  and  maliciously  broke  the 
window,  if  they  had  found  that  the  prisoner  was  aware  that  the 
natural  and  probable  consequence  of  his  throwing  the  stone  was 
that  it  might  break  the  glass  window,  on  the  principle  that  a  man 
must  be  taken  to  intend  what  is  the  natural  and  probable  con- 
sequence of  his  acts.x  But  the  jury  have  not  found  that  the 
prisoner  threw  the  stone,  knowing  that,  on  the  other  side  of  the 
men  he  was  throwing  at,  there  was  a  glass  window  and  that  he 
was  reckless  as  to  whether  he  did  or  did  not  break  the  window. 
On  the  contrary,  they  have  found  that  he  did  not  intend  to  break 
the  window.  I  thmk  therefore  that  the  conviction  must  be 
quashed. 

PiGOTT,  B. — I  am  of  the  same  opinion. 

Lush,  J. — I  also  think  that  on  this  finding  of  the  jury  we  have 
no  alternative  but  to  hold  that  the  conviction  must  be  quashed. 
The  word  ^'  maliciously  ^'  means  an  act  done  either  actually  or 
constructively  with  a  malicious  intention.  The  jury  might  have 
found  that  he  did  intend  actually  to  break  the  window  or 
constructively  to  do  so,  as  that  he  knew  that  the  stone  might 
probably  break  it  when  he  threw  it.     But  they  have  not  so  found. 

Cluisbt,  B.  concurred. 

Conviction  quashed. 


B  B  2 


612  CRIMINAL  LAW  CASES. 


COURT  OP  CRIMINAL  APPEAL. 

April  25  and  May  8,  1874. 

(Before  Lord  Coleeidgb,  C.J.,  Biackbuen,  J.,  Pioorr,  B., 

LuBH,  J.^  and  Clsasbt^  B.) 

Rbg.  v.  C.  p.  Francis,  (a) 

False  pretence — Evidence — Ouilty  knowledge. 

Prisoner  was  indicted  for  an  attempt  to  obtain  money  from  W.,  a 
pawnbroker,  by  false  pretences  (inter  alia)  that  a  ring  wa^  a 
diamond  ring  ;  and  also  for  an  attempt  to  obtain  money  from  JD. 
another  pavmbroher  by  a  similar  false  pretence.  To  show  guilty 
knowledge,  evidence  that  lie  had  shortly  before  offered  other  false 
articles  of  jewellery  to  other  pawnbrokers  was  held  to  be  properly 
admissible. 

/^  ASE  reserved  for  the  opinion  of  this  Court  by  Blackbom^  J. 

The  prisoner  was  indicted  at  Northampton  Assizes  jointly  with 
one  Joseph  Roberts. 

The  indictment  contained  counts  for  a  conspiracy  to  defraud^ 
and  also  a  count  for  an  attempt  to  obiain  money  from  one  George 
Walters  by  false  pretences  {inter  alia)  that  a  ring  was  a  diamond 
ring.  And  a  count  for  attempting  to  obtain  money  from  Caleb 
Dyer  by  a  similar  false  pretence. 

On  the  trial  evidence  was  given  that  Francis  came  on  the  8th 
Jan.  1873,  to  the  shop  of  Walters,  who  is  a  pawnbroker  in  North- 
ampton, and  asked  for  an  advance  of  15Z.  on  the  pledge  of  a  hoop 
ring  which  he  represented  to  be  a  diamond  ring,  a  silver  watch, 
and  a  gold  chain.  The  pawnbroker  examined  the  ring,  and 
declared  it  was  not  a  diamond  ring.  He  refused  to  advance  any- 
thing on  it.  The  prisoner  Francis,  after  asking  for  an  advance  of 
111.,  left  the  shop.  Francis  immediately  proceeded  to  the  shop  of 
Dyer,  who  is  also  a  pawnbroker  in  the  same  street,  and  asked  for 
an  advance  of  132.  on  the  same  property.  He  obtained  no 
advance  and  was  taken  into  custody  on  a  charge  of  giving  a  false 
name  and  address  under  the  Pawnbrokers'  Act. 

The  ring  was  produced  in  Court  and  evidence  was  given  that 
the  stones  were  not  diamonds,  but  crystals  and  were  not  worth 
more  than  6(2.  each. 

Francis's  statement  when  taken  and  his  defence  at  the  trial  was 

(a)  Reported  by  John  Thompbon,  Esq.,  Barrister-at-Law. 
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that  he  did  not  know  that  the  ring  was  false,  he  being  employed,         Rbo. 
as  he  said,  by  Roberts  to  pawn  the  ring,  and  believing  his  assertion      .-  ^' 
that  it  was  a  diamond  nng.  

Evidence  was  then  oflFered,  in  order  to  prove  guilty  knowledge        1874. 
in  Francis,  that  he  had  shortly  before  offered  other  false  articles  to        JT" 
other  pawnbrokers.     I  admitted  the  evidence,  but  as  the  cases   Pretences^ 
relied  on  for  the  prosecution  were  all  cases  either  of  forgery,  or     Evidence, 
uttering  counterfeit  coin,  I  reserved  the  question  whether,  on  such 
a  charge  as  this,  such  evidence  was  admissible  for  the  purpose  of 
proving  guilty  knowledge. 

A  witness  was  called  who  proved  that  on  the  6th  of  January,  1873, 
at  Bedford,  the  prisoner  Francis  obtained  35«.  from  a  pawnbroker 
of  the  name  of  Lazenby  on  the  pledge  of  a  chain  represented  by 
him  to  be  a  gold  chain,  and  that  he  then  gave  a  false  name  and 
address.  The  chain  was  produced  in  Court  and  evidence  was 
given  that  it  was  silver  coated  with  gold,  and  not  worth  35«, 

On  the  same  day  the  6th  Jan.  Francis,  at  Leicester,  offered  to  a 
pawnbroker  called  Stowe,  who  was  called  as  a  witness,  in  pledge 
a  watch  and  a  cluster  ring,  consisting  as  he  said  of  diamonds,  and 
asked  for  an  advance  of  15Z.  upon  them.  The  pawnbroker  refused 
to  advance  anything,  telling  him  the  ring  was  not  a  diamond 
ring. 

On  the  same  day  Francis  offered  in  pawn  to  Taylor,  also  called 
as  a  witness,  the  son  of  a  pawnbroker  in  Leicester,  a  watch  and  a 
cluster  ring  which  he  said  was  a  diamond  ring,  and  asked  13Z.  on 
them.  Taylor  thought  the  ring  not  a  diamond  ring,  but  did  not 
say  so  to  the  prisoner.  He  told  him  he  could  not  advance  so 
much  in  the  absence  of  his  father,  and  desired  the  prisoner  to 
come  again  next  day.     He  did  not  do  so. 

The  cluster  ring  mentioned  by  these  two  witnesses  was  not 
produced  in  Court,  and  the  only  evidence  that  it  was  false  was  the 
opinion  of  Stowe  and  Taylor  that  it  was  so. 

There  was  no  sufficient  evidence  against  Roberts,  aud  I  directed 
his  acquittal  and  a  verdict  of  not  guilty  on  the  counts  for  a 
conspiracy. 

I  left  to  the  jury  the  case  against  Francis  on  the  counts  for  an 
attempt  to  obtain  money .  by  false  pretences,  telling  them  that  it 
was  of  the  essence  of  the  cnarge  not  only  that  Francis  attempted 
to  obtain  the  advance  on  the  ring  as  a  diamond  ring  when  it  was 
not,  but  also  that  he  then  had  guilty  knowledge  that  it  was  not. 
And  I  left  to  them  as  evidence  of  that  guilty  knowledge  the  pre- 
vious transactions.  The  jury  found  him  guilty.  I  have  no  doubt 
that  the  evidence  admitted  had  much  weight  with  them,  and 
therefore  if  the  evidence  was  improperly  received  the  conviction 
should  be  quashed. 

I  sentenced  the  prisoner  to  nine  months^  imprisonment,  but 
respited  the  execution  of  the  sentence  till  the  point  of  law  was 
determined,  directing  that  he  should  be  admitted  to  bail  if  he 
could  find  two  securities  in  50Z.  each. 

The  question  for  the  opinion  of  the  Court  is. 
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Whether  the  evidence  above  mentioned  was  properly  received 
for  the  purpose  of  proving  gnilty  knowledge. 

(Signed)  Colin  Blackburn. 

Hensman  for  the  prisoner. — The  evidence  in  question  ought  not 
to  have  been  received,  for  it  was  calculated  merely  to  introduce 
prejudice  against  the  prisoner,  and  to  embarrass  him  in  his 
defence  by  importing  a  number  of  other  charges  into  the  case 
without  notice,  and  which  the  prisoner  had  not  a  fair  opportunity 
of  defending  himself  against.  By  the  Prevention  of  Crime  Act, 
1871  (34  &  35  Vict.  c.  112),  s.  19,  evidence  of  other  stolen  pro- 
perty having  been  found  in  the  possession  of  a  person  proceeded 
against  for  having  received  goods  knowing  them  to  be  stolen 
may  be  given,  but  that  is  limited  to  the  period  of  twelve  months 
previously.  But  here  the  principle  upon  which  it  is  proposed  to 
admit  the  evidence  in  question  has  no  limit  in  point  of  time. 
[Blackburn,  J. — Yes,  it  must  be  reasonably  near  the  time  to  the 
case  before  the  Court,  to  aflford  a  presumption  of  the  prisoner's 
innocence.]  Evidence  of  this  kind  has  heretofore  been  usually 
confined  to  cases  of  passing  counterfeit  coin  and  forged  bank 
notes.  In  1  Rus.  on  Crimes,  127  (3rd  edit.),  it  is  said  "For  the 
purpose  of  proviug  the  act  charged  in  the  indictment  to  have 
been  done  knowingly,  it  is  the  practice  to  receive  proof  of  more 
than  one  uttering,  committed  by  the  party  about  the  same  time, 
though  only  one  utteriug  be  charged  in  the  indictment.  This  is 
in  conformity  with  the  practice  on  trials  for  disposing  of  and 
putting  away  forged  bank  notes,  knowing  them  to  be  forged.^' 
In  Beg.  v.  Oddy  (5  Cox  C.  C.  110),  where,  before  the  34  &  35 
Vict.  c.  112,  it  was  held  that,  on  an  indictment  for  receiving 
stolen  goods,  evidence  that  the  prisoner  had,  at  a  time  pre- 
vious to  the  receipt  of  the  prosecutor's  goods,  had  in  his 
possession  other  similar  goods  stolen  from  another  person  was 
held  inadmissible.  Lord  Campbell,  C.J.  said  ''  that  the  evidence 
went  to  show  that  the  prisoner  was  a  very  bad  man  and  a  likely 
person  to  commit  such  ofiences  as  those  charged,  T^ut  that  the  law 
of  England  does  not  allow  one  crime  to  be  proved  in  order  to 
raise  a  probability  that  another  crime  has  been  committed  by  the 
same  person;  that  the  evidence  which  wntf  received  at  the  trial  did 
not  tend  to  show  that  the' particular  goods  in  the  indictment  were 
stolen  at  the  time  that  he  received  them ;  that  the  rule  which  had 
prevailed  in  the  case  of  indictments  for  uttering  forged  bank  notes 
of  allowing  evidence  to  be  given  of  the  uttering  of  other  forged 
notes  to  difierent  persons  had  gone  to  great  lengths,  and  that  he 
should  be  unwilling  to  see  the  rule  applied  generally  in  the 
administration  of  the  criminal  law."  So  in  Reg.  v.  Holt 
(8  Cox  C.  C.  411)  it  was  held  that,  upon  an  indictment  for 
obtaining  a  sum  of  money  from  a  customer  of  the  prosecutors 
by  a  false  pretence,  evidence  that  the  prisoner  had  obtained, 
within  a  week  previously,  another  sum  of  money  from  another 
customer  by  a  like  false  pretence^  was  inadmissible.      [Lord 
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Coleridge,  C.  J.,  referred  to  Beg.  v.  Gray  (4F.  &  F.  1102),  where 
the  prisoner  was  indicted  for  arson  with  intent  to  defraud  an 
insurance  company,  and  in  order  to  prove  that  the  fire  was  the 
result  of  design  and  not  of  accident,  evidence  was  admitted  that 
the  prisoner  had  previously  occupied  two  houses  in  succession 
both  of  which  had  been  insured,  that  fires  had  broken  out  in 
both,  and  that  the  prisoner  had  been  paid  by  the  insurance  com- 
panies in  respect  of  such  fires.  Again  in  Beg.  v.  Oeering  (18 
L.  J.  215,  M.  C.)  where  upon  an  indictment  of  a  woman  for 
poisoning  her  husband  by  arsenic,  in  order  to  show  that  his  death 
was  not  accidental,  evidence  was  admitted  that  arsenic  had  been 
taken  by  three  of  the  sons  a  fewmonths  after  their  father's  death, 
and  that  the  husband  and  the  three  sons  who  died  all  exhibited 
the  same  symptoms  and  that  the  woman  had  been  in  the  habit  of 
preparing  their  meals.]  In  those  cases  the  evidence  seems  to 
have  been  admitted  on  the  ground  that  it  was  evidence  of  one 
continuing  transaction.  In  Beg.  v.  Oddy,  Alderson,  B.  said ''  One 
reason  why  such  evidence  had  been  held  to  be  admissible  in 
charges  of  uttering  might  be  that  one  act  of  uttering  a  forged  note 
or  bill  might  be  said  to  be  similar  to  another  act  of  uttering  a 
forged  note  or  bill.  And  so  it  is  clear  that  the  act  received  in 
evidence  is  of  the  same  nature  as  that  which  it  is  admitted  to 
explain.^'  A  man  has  no  right  to  be  in  possession  of  forged  notes, 
but  he  has  a  right  to  be  in  possession  of  false  diamonds.  Again 
the  evidence  received  was  of  offences  against  different  persons. 
The  cases  of  Bex  v.  Millard  (Rus.  &  Ry.  245),  Beg.  v.  Forbes 
(7  0.  &  P.  224)  and  Beg.  v.  Oooke  (8  C.  &  P.  582)  were  then 
referred  to.  However  it  may  be  with  respect  to  the  admission  of 
evidence  of  the  acts  themselves,  what  was  said  and  done  by  the 
prisoner  and  the  pawnbrokers  at  the  time  was  not  receivable. 
Evidence  only  of  the  fact  of  pawning  and  attempting  to  pawn 
false  jewellery  was  admissible :  {Bez  v.  Phillips,  1  Lew  106  ;  Beg, 
V.  Fudge,  9  Cox  C.  C.  430.) 
No  counsel  was  instructed  to  argue  for  the  prosecution. 


/ 


Our.  adv.  vulL 


May  8. — The  judgment  of  the  Court  was  this  day  delivered  by 
Lord  Coleridge,  C.J. — In  this  case  the  question  reserved  for  the 
Court  is,  whether  the  evidence  mentioned  in  the  case  was  properly 
received  for  the  purpose  of  proving  guilty  knowledge.  No  ques- 
tion is  reserved  as  to  the  weight  of  that,  evidence,  the  Judge  who 
tried  the  case  not  entertaining  any  doubt  that,  if  the  evidence  was 
properly  received,  the  verdict  was  justified.  It  seems  clear  upon 
principle  that,  when  the  fact  of  the  prisoner  having  done  the 
thing  charged  is  proved,  and  the  only  remaining  question  is 
whether,  at  the  time  he  did  it,  he  had  guilty  knowledge  of  the 
quality  of  his  act,  or  acted  under  a  mistake,  evidence  of  the  class 
received  must  be  admissible.  It  tends  to  show  that  he  had  been 
pursuing  a  course  of  similar  acts,  and  thereby  it  raises  a  presump- 
tion that  he  was  not  acting  under  a  mistake.     It  is  not  conclusive ; 
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Rbo.        for  a  man  may  be  many  times  under  a  similar  mistake  or  may  be 
^^'  many  times  the  dape  of  another.  But  it  is  less  likely  he  should  be 

so  oftener  than  once,  and  every  circumstance  which  shows  that  he 

1874.  was  not  under  a  mistake  on  any  one  of  these  occasions  strengthens 
"TTT  the  presumption  that  he  was  not  on  the  last.  This  is  amply  borne 
Pretencett—  out  by  authority.  In  the  case  of  Bex  v.  Tattersall,  mentioned  by 
Evidence,  Lord  Bllenborough  in  Rex  v.  Wylie  (1  N.  R.  93),  the  question 
reserved  by  Chambre,  J.,  was  "  Whether  the  prisoner  had  not 
furnished  pregnant  evidence,  and  whether  the  jury,  from  his  con- 
duct on  one  occasion  might  not  infer  his  knowledge  on  another .'' 
The  opinion  of  the  Judges  was  that  the  jury  were  at  liberty  to 
make  such  an  inference.  The  cases  in  which  this  had  been  acted 
on  are  most  commonly  cases  of  uttering  forged  documents  or  base 
coin,  but  they  are  not  confined  to  those  cases.  Now,  in  the  pre- 
sent case  the  prisoner  was  tried  on  two  charges  of  attempting  on 
the  8th  of  January,  at  Northampton,  to  obtain  money  from  two  dif- 
ferent pawnbrokers  by  the  false  pretence  that  a  worthless  piece  of 
jewellery  consisted  of  real  stones,  and  evidence  that  he,  on  the  6th 
of  January,  at  Bedford,  obtained  money  from  another  pawnbroker 
on  the  pledge  of  a  chain  which  he  represented  to  be  gold  when  it  in 
fact  was  not  gold,  was  surely  matter  from  which  the  jury  might  infer 
that  he  was  pursuing  a  course  of  cheating  pawnbrokers  by  know- 
ingly passing  off  on  them  false  articles  under  the  pretence  that 
they  were  genuine ;  and  that  inference  was  greatly  strengthened 
by  the  fact  that  he  at  that  time  gave  a  false  name.  And  though 
the  charge  on  which  he  was  tried  was  for  attempting  to  pass  off 
a  false  riug,  the  inference  that  he  had  a  guilty  knowledge  is  as 
legitimate  as  if  it  had  been  a  second  false  chain.  It  was  objected 
that  the  evidence  of  what  took  place  at  Leicester  was  not  properly 
received,  because  the  cluster  riug  which  he  there  attempted  to 
pass  was  not  produced  in  Court,  and  that  the  evidence  of  two 
witnesses  who  saw  it,  and  swore  to  its  being  false,  was  not 
admissible.  No  doubt,  if  there  was  not  admissible  evidence  that 
this  ring  was  false,  it  ought  not  to  have  been  left  to  the  jury. 
But  though  the  non-production  of  the  article  may  afford  ground 
for  observations  more  or  less  weighty,  according  to  the  circum- 
stances, it  only  goes  to  the  weight,  not  to  the  admissibility  of  the 
evidence,  and  no  question  as  to  the  weight  of  this  evidence  is  now 
before  us.  Where  the  question  is  as  to  the  effect  of  a  written 
instrument,  the  instrument  itself  is  primary  evidence  of  its  con- 
tents, aud  until  it  is  produced,  or  the  non-production  is  excused, 
no  secondary  evidence  can  be  received.  But  there  is  no  case 
whatever  deciding  that  when  the  issue  is  as  to  the  state  of  a 
chattel,  e.g.f  the  soundness  of  a  horse  or  the  quality  of  the  bulk 
of  goods  sold  by  sample,  the  production  of  the  chattel  is  primary 
evidence  and  no  other  evidence  can  be  given  till  the  chattel  is 
produced  in  Court  for  the  inspection  of  the  jury.  The  law  of 
evidence  is  the  same  in  criminal  and  in  civil  suits.  The  conviction 
.therefore  should  be  confirmed. 
^    '  Conviction  affirmed. 
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SUPREME  COURT  OF  ILLINOIS,  U.S. 

October  8,  1873. 
Rapfbbtt  v.  Thk  People. 

Murder — Police  Officer  acting  on  a  Void  Wa/rrant — Manslaughter. 

If  the  process  under  which  a  Police  Offi^cer  arrests  is  so  defective  as  to 
be  an  absolute  nullity,  or  if  the  Officer  exceed  his  authority,  the 
killing  of  him  by  tlie  party  arrested,  if  there  be  no  malice,  is 
manslaughter  only,  and  not  murder. 

A  POLICEMAN,  named  Scanlan,  had  arrested  the  prisoner 
upon  a  warrant  which  was  one  of  a  number  signed  by  the 
magistrate  in  blank.  The  name  of  the  prisoner  was  written 
therein  by  Police  Sergeant  Hood  in  the  absence  of  the  magistrate, 
as  was  also  the  date,  which  was  made  Aug.  5  instead  of  being 
Aug.  4,  which  was  Sunday.  Scanlan  had  no  other  authority  to 
arrest  the  prisoner  than  this  warrant.  There  was  resistance  by 
the  prisoner  to  the  arrest,  and  in  the  conflict  the  policeman 
Scanlan  was  killed. 

The  prisoner  Rafferty  was  indicted  for  murder.  The  facts  as  to 
the  imperfect  warrant  were  proved,  and  it  was  contended  on  his 
behalf  that  although  where  officers  have  authority  to  arrest  and 
are  assaulted  and  killed  in  the  proper  exercise  of  such  authority,  it 
is  murder — if  the  arrest  is  illegal  the  oflence  is  reduced  to  man- 
slaughter. The  Court  had  refused  to  allow  the  warrant  to  be  put 
in  evidence  in  order  to  show  its  illegality,  and  it  was  contended 
for  the  prisoner  that  the  Court  had  no  right  to  exclude  the 
warrant  inasmuch  as  it  was  competent  to  the  accused  to  show  that 
the  homicide  was  manslaughter  only  and  not  murder.  The  jury 
found  the  prisoner  guilty  of  murder,  and  he  brought  his  writ  of 
error,  upon  which,  afler  argument,  the  Court  now  gave  judge- 
ment. 

The  opinion  of  the  Court  was  delivered  by  McAllistbb,  J. 

The  plaintiff  in  error  having  been  found  guilty  upon  an  indict- 
ment for  the  murder  of  Patrick  O'Meara,  and  sentenced  to  suffer 
the  penalty  of  death,  has  caused  the  evidence,  together  with  the 
rulings  of  the  Court  and  exceptions  taken,  to  be  preserved  in  a 
bill  of  exceptions,  and  brought  the  record  to  this  court  for  review 
upon  writ  of  error.  Various  errors  have  been  assigned,  among 
which  is  the  exclusion  of  proper  evidence,  and  overruling  his 
motion  for  a  new  trial.    We  propose  to  consider  but  one  question 
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Rafvbbtt     presented^  and  tbat  is  one  vitally  affecting  the  merits  of  the  case, 
''-  and  which  we  cannot  disregard  without  overriding  a  plain  and  well- 

"*    ^^"  settled  mle  of  law  based  upon  a  foundation  no  less  solid  than  the 
1873.       natural  rights  of  personal  liberty  and  security — ^rights  held  sacred 
——       by  the  common  law,  and  recognized  and  protected  by  constitutional 
/Wtce  Officer,  enactments.    The  record  contains  evidence  tending  to  show  that 
the  homicide  was  committed  by  the  prisoner  in  resisting  the 
deceased,  who  was  a  policeman  of  the  city  of  Chicago,  whilst 
engaged,  in  connection  with  another  policeman,  whom  he  was 
aiding  in  the  act  of  committing  an  illegal  and  wholly  unjustifiable 
invasion  of  plaintiff's  liberty,  by  attempting  to  seize  his  person 
and  take  him  off  to  prison,  without  any  authority  in  law  so  to 
do.     The  circumstances  which  the  evidence  tends  to  prove  were 
briefly  these  :  At  a  little  after  midnight  of  the  night  of  the  4th, 
and  early  in  the  morning  of  the  5th  of  Aug.,  1872,  the  prisoner 
was  sitting,  quietly  and  peaceably,  by  a  table  in  a  saloon,  when 
(yMeara,  the  deceased,  and  another  policeman  of  the  name  of 
Scanlan  came  in.     (yMeara  immediately  pointed  the  prisoner  out 
to  Scanlan.     The  prisoner,  upon  seeing  (yMeara,  addressed  him 
in  a  friendly  manner,  asking  him  to  take  something  to  drink,  or 
a  cigar,  which  was  declined.     Scanlan  then  went  directly  up  to 
the  prisoner,  tapped  him  on  the  shoulder,  and  told  him  he  had  a 
warrant  for  him.     The  prisoner  demanded  the  reading  of  the 
warrant,  which  was  done,  and  prisoner  apparently  submitted  to 
the  arrest,  but  immediately  threatened  to  shoot  the  first  man  who 
should  lay  a  hand  upon  him.     O'Meara,  who  came  with  a  slung 
shot  hung  to  his  wrist,  stationed  himself  at  the  outer  door  to  pre- 
vent prisoner's  escape,  while  Scanlan  kept  himself  in  position  to 
guard  a  back  door.     All  this  occurred  in  a  brief  space  of  time, 
and  while  O'Meara,  with  the  slung-shot  suspended  from  his  wrist, 
was  thus   guarding   the   door  which  led  into   the   street,  the 
prisoner   shot  him  with  a  pistol,   inflicting  a  mortal   wound. 
There  is  not  the  slightest  pretence  in  the  case  that  the  prisoner 
had  been  accused  or  suspected  of  having  committed  any  felony, 
or  that  he,  at  the  time,  was  in  the  act  of  committing  a  misde- 
meanor, or  even  any  violation  of  a  city  ordinance.     The  facts 
appearing  from  the  evidence  are,  that  the  homicide  was  committed 
while  deceased  was  assisting  in  the  arrest  of  the  prisoner,  under 
the  circumstances  stated.     No  attempt  was  made  by  the  State's 
attorney,  on  the  trial,  to  show  that  the  prisoner  had  been  charged 
with  the  commission  of  any  felony,  or  to  prove  that  either  of 
the  policemen  in  question  had  in  his  possession,   at   the   time, 
any  lawful  writ   or  warrant  authorising  the  prisoner's   arrest. 
But  the  counsel  for  the  prisoner  caused  to  be  produced  and 
identified  the  supposed  warrant  which  the  policemen  had,  and 
upon  which  the  arrest  was  made,  and  established  by  indisputable 
evidence  that  Police  Sergeant  Hood  had,  in  his  drawer,  a  number 
of  blank  summonses  and  warrants,  which  had  been  signed  by 
Police  Magistrate  Banyon,  and  which   the  Sergeant  had  been 
accustomed  to  fill  up,  in  the  absence  of  the  magistrate,  and  use 
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from  time  to  time,  as  exigencies  might  require ;  that,  from  these     lUrFBRTt 
blanks,  he,  on  Sunday,  Aug.  4,  1872,  filled  up  the  one  in  question,  j,^^  liopuL 

putting  the  prisoner's  name  into  it,  in  the  absence  of  the  magis-        

trate ;  and  to  avoid  the  appearance  of  having  been  issued  on  1873. 
Sunday,  it  was  dated  the  5th  of  August.  This  paper  was  Murder-^ 
delivered  to  Scanlan,  and  he  and  O'Meara  proceeded,  as  the  PoUca  Officer, 
evidence  clearly  shows,  to  hunt  for  the  prisoner  all  that  Sunday 
night,  with  the  intention  of  arresting  him  on  that  pretended 
process  as  soon  as  midnight  was  passed,  if  they  could  find  him. 
When  the  supposed  warrant  was  introduced  in  evidence,  and 
the  testimony  showing  how  it  was  brought  into  existence  was 
given,  the  Court,  upon  the  motion  of  the  State's  attorney, 
excluded  the  warrant,  and  all  evidence  relating  to  it,  from  the 
jury,  as  incompetent,  to  which  the  prisoner's  counsel  excepted. 
The  supposed  warrant,  as  filled  out  by  the  sergeant,  was 
directed  to  any  constable  or  policeman  of  the  city  of  Chicago, 
commanding  them  to  take  the  body  of  Christopher  Bafierty,  and 
bring  him>  forthwith,  before  the  magistrate,  unless  special  bail 
should  be  entered,  and  if  such  bail  should  be  entered,  then  to 
command  Bafferty  to  appear  before  such  magistrate  at  8  o'clock 
a.m.  on  the  lOth  day  of  August  1872,  at  his  office,  &c.,  ''to 
answer  the  complaint  of  the  city  of  Chicago  in  a  plea  of  debt,  for 
a  failure  to  pay  said  city  a  certain  demand,  not  exceeding 
100  dels.,  for  a  violation  of  an  ordinance  of  said  city,  entitled,  'An 
ordinance  for  revising  and  consolidating  the  general  ordinances  of 
the  city  of  Chicago,  passed  October  23,  1865,  to  wit :  For  com-, 
mitting  a  bre<ich  of  the  peace,  and  making  an  improper  noise  and 
disturbance  in  said  city,  or  for  vising  threatening  or  abusive 
language  towards  another  person  tending  to  a  breach  of  the  peace, 
in  violation  of  sect.  29,  chap.  25,  of  said  ordinances,  and  hereof 
make  due  return,  as  the  law  directs.  Given  under  my  hand  and 
seal  this  5th  day  of  August^  1872. 

A.  H.  Banyon,     [Seal.] 

Justice  of  the  Peace." 

The  sixth  section  of  chapter  11  of  the  Charter  of  Chicago 
(Gary's  Laws,  p.  114),  declares  as  follows  :  "  In  all  prosecutions 
for  any  violation  of  any  ordnance,  by  law,  police  or  other  regula- 
tions, the  first  process  shall  be  a  summons,  unless  oath  or 
affirmation  be  made  for  a  warrant  as  in  other  cases/*  and  by  section 
1,  of  chapter  33  of  Ordinances  (Gary's  Laws,  306),  it  is  provided 
that  the  several  members  of  the  police  force  "  shall  have  power  to 
arrest  all  persons  in  the  c\ij  found  in  the  a^t  of  violating  any  law 
or  ordinance,  or  aiding  and  abetting  in  any  such  violation.  It 
is  clear,  beyond  doubt,  that  there  was  not  the  slightest  authority 
in  Scanlan  and  the  deceased  to  arrest  the  prisoner,  unless  it  can 
be  found  in  the  supposed  writ  or  warrant,  which  the  Court 
excluded ;  and  it  cannot  be  denied  that  the  legality  of  the  arrest 
of  the  prisoner  was  a  material  question  in  determining  the  cha- 
racter of  the  homicide,  for  it  is  a  well  established  rule  that  where 
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Baffmit     persons  have  the  authority  to  arrest,  and  are  resisted  and  killed 
Thb  Aoplb.  !^  ^^^  proper  exercise  of  sach  authority,  the  homicide  is  murder 

in  all  who  take  part  in  such  resistance ;  and,  on  the  other  hand, 

1878.  it  is  equally  well  settled  that,  where  the  arrest  is  illegal,  the 
Murder--  offence  is  reduced  to  manslaughter :  (Foster,  270 ;  Hale's  P.O., 
Police  Officer.  465.)  If,  therefore,  it  be  conceded  that  the  warrant  was  legal, 
then,  inasmuch  as  the  policemen  had  no  authority  to  arrest  the 
prisoner  without  it,  the  production  of  the  warrant  in  evidence  was 
necessary,  in  order  to  a  conviction  for  murder.  But  if  it  was,  to 
all  intents  and  purposes,  illegal  and  void,  the  supposed  warrant, 
and  the  testimony  showing  its  nullity,  were  competent  and  proper 
for  the  accused^  in  order  to  show  that  the  character  of  the  homicide 
was  manslaughter,  and  not  murder.  We  have  seen  that,  by  the 
express  provisions  of  the  charter  of  Chicago,  no  process  of  the 
kind  in  question  could  have  been  lawfully  issued  by  the  magistrate 
himself,  without  an  oath  or  affirmation  made  for  the  warrant,  as 
in  other  causes ;  and  yet  we  find  blanks,  signed  by  the  magistrate, 
put  into  the  hands  of  a  sergeant  of  police,  filled  out  by  him,  and 
♦  used  as  legal  process  with  which  to  arrest  the  citizens  of  the 

State,  with  full  knowledge,  as  we  must  presume,  on  the  part 
of  the  magistrate  or  sergeant,  that  they  were  so  put  into  use 
without  the  required  oath,  and  in  violation  of  law.  Such  conduct 
is  reprehensible  in  the  highest  degree,  and  it  is  a  matter  of  no 
astonishment  that  such  tragical  results  followed.  But,  when  so 
filled  out,  the  paper  was  an  absolute  nullity.  It  did  not  issue,  in 
the  ordinary  course  of  justice,  from  a  court  or  magistrate.  It  did 
not  issue  from  the  magistrate  at  all ;  because  when  it  went  from 
his  control,  it  contained  no  authority,  express  or  implied,  to  arrest 
and  imprison  Rafierty,  or  anybody  else.  The  law  on  this  subject 
is  clear  and  explicit.  '^  But  if  the  process  be  defective  in  the  form 
of  it,  as,  if  there  be  a  mistake  in  the  name  of  the  person  on  whom 
it  is  to  be  executed,  or  if  the  name  of  such  person,  or  of  the  officer, 
be  inserted  without  authority,  or  after  the  issuing  of  the  process,  or 
if  the  officer  exceed  his  authority,  the  killing  of  the  officer,  in  such 
case  by  the  party,  would  be  manslaughter  only  :'*  (2  Archbold's 
Criminal  Practice,  P.  C.  342.)  "  It  is  a  general  rule  that  when 
persons  have  authority  to  arrest  or  imprison,  and  using  the  pro- 
per means  for  that  purpose,  are  resisted  in  so  doing,  and  killed,  it 
will  be  murder  in  all  who  take  part  in  such  resistance :''  (Foster, 
270.)  "  But  three  things  are  to  be  attended  to  in  matters  of  this 
kind  :  the  legality  of  the  deceased's  authority ;  the  legality  of  the 
manner  in  which  he  executed  it ;  and  the  defendant's  knowledge 
of  that  authority ;  for  if  an  officer  be  killed  in  attempting  to 
execute  a  writ  or  warrant,  invalid  on  the  face  of  it,  or  if  issued 
with  a  blank  in  it,  and  the  blank  afterwards  filled  up,  or  if  issued 
with  an  insufficient  description  of  the  defendant,  or  against  a 
wrong  person,  or  out  of  the  district  in  which  alone  it  could  be 
lawfully  executed ;  or  if  a  private  person  interfere  and  act  in  a 
case  where  he  has  no  authority,  by  law,  to  do  so ;  or  if  the  defend- 
ant have  no  knowledge  of  the  officer's  business,  or  of  the  intention 
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with  wliicli  a  private  person  interferes^  and  the  officer^  or  private    Raffbktt 
person  be  resisted  or  killed^  the  killing  will  be  manslaughter  ^^^  Psopjx 

only :"  (1  Hale^s  P.  0.  465 ;  see  also,  Housin  v.  Barrow,  6  Dumf.        

and  East  R.,  122  ;  Bex  v.  Hood,  1  Moody  0.  C,  81  ;  1  East  P.  C,        1873. 

110,  111,)    Boscoe,  in  his  work  on  Criminal  evidence,  698,  says :     3/JJJ!^_ 

"  If  the  process  be  defective  in  the  frame  of  it,  as  if  there  be  a  PoHce  Officm-. 

mistake  in  the  name  or  addition  of  the  party,  or  if  tJie  name  of  the 

party,  or  of  the  officer,  be  inserted  vrithout  authority,  a/nd  after  the 

isstdng  of  the  process,  and  the  officer,  in  attending  to  execute  it, 

be  killed,  this  is  only  manslaughter  in  the  party  whose  liberty  is 

invaded/'      Such,   undoubtedly  is  the  law,   and   the   evideuce 

excluded  would  bring  the  prisoner's  case  fully  within  it.     His 

name  was  inserted  in  the  warrant  by  the  Sergeant  of  Police,  after 

it  had  been  delivered  to  him  by  the  magistrate,  and  conseqaently 

without  authority.     These  facts,  if  found  by  the  jury,  should 

determine  the  character  of  the  homicide  to  be  manslaughter, 

unless  the  proof  showed  express  malice  towards  the  deceased : 

(3  Greenleaf  Ev.,  p.   106,  sect.  123 ;  Boberts  v.  The  State,  14 

Missouri  B.,  138.)     No  authority  has  been  cited,  and  we  hazard  , 

nothing  in  saying  that  none  can  be  found,  which  would  justify  the 

exclusion  of  this  evidence  under  the  circumstances  of  this  case. 

The  accused  had  the  legal  right  to  have  it  go  to  the  jury,  becaase 

it  was  material  in  determining  the  character  of  the  homicide. 

This  was  a  question  exclusively  for  the  jury,  and  as  to  which  we 

do  not  wish  to  be  understood  as  expressing  any  opinion.    For  this 

error,  the  judgment  will  be  reversed  and  the  cause  remanded. 

Separate  opinion  by  Soott,  J.  : 

I  cannot  yield  my  assent  to  all  the  reasoning  of  the  majority  of 
the  court.  It  seems  to  me  the  rule  announced  may  be  liable  to 
an  improper  construction.  An  officer  is  not  bound,  at  his  peril, 
to  judge  whether  the  writ  he  is  about  to  serve  is,  in  fact,  legal,  or 
whether  the  magistrate  who  issued  it  was  guilty  of  misconduct  in 
not  complying  with  all  the  provisions  of  the  law.  It  would  be 
requiring  too  much  of  him  to  so  hold.  If  the  opinion  of  the 
Court  can  be  construed  into  holding  a  contrary  doctrine,  I  do  not 
concur  in  it.  The  general  rule  is,  the  officer  may  rightfully 
execute  or  assist  in  the  execution  of  any  process,  regular  on  its 
face,  without  putting  his  life  in  jeopardy  at  the  hands  of  offenders 
against  the  law.  Any  other  rale  would  be  unreasonable.  There 
can  be  no  question  the  law  is,  if  a  party  in  resisting  an  unlawful 
arrest  commit  a  homicide,  the  crime  will  be  manslaughter,  and 
not  murder.  It  is  always,  however,  a  question  of  fact,  to  be  found 
from  the  evidence.  In  this  view  of  the  law,  it  would  have  been 
proper,  no  doubt,  for  the  Court  to  have  permitted  the  jury  to  con- 
sider the  evidence  tendered,  however  slight  it  might  be,  on  the 
question  whether  the  homicide  was,  in  fact,  committed  in  resisting 
an  unlawful  arrest.  There  is  no  pretence  that  the  deceased  was 
himself  about  to  serve  any  process,  and  it  may  be  the  jury  will 
find  that  he  was  not  even  assisting  Scanlan  to  arrest  the  accused 
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Raftbrty     when  the  iBtal  woand  was  inflicted.     If  so,  the  eFidence  will  be 

,^    f-  immaterial. 

Tbm  Pboplb. 

1878.  E.  A.  Small  for  Bafferty. 

-—  Cluirles  H.  Reed,  State's  Attorney,  for  The  People. 

Police  Officer, 


OXFOBD  CIRCUIT. 

Stafford  Summei*  Assizes,  July  21  and  27,  1874. 

(Before  Lush,  J.) 

Reg.  v.  John  Wilson  and  Ann  Wilson,  (a) 

Practice — Illness  of  witness — Proof  of  deposition — Postponement  of 

trial — Expenses  of  prosecution. 

The  deposition  of  a  witness  in  a  criminal  prosecution  who 
lias  travelled  to  the  assize  town,  but  is  too  ill  to  attend  court  for 
examination,  may  be  read  before  the  grand  jury,  after  the  illness 
of  the  uoitness  and  the  dvs  taking  of  the  deposition  ha^s  been 
proved  to  the  satisfaction  of  the  judge. 

It  is  not  essential  that  tlie  proof  of  tlie  deposition  having  been  duly 
taken  should  be  given  by  the  clerk  to  the  committing  magistrate. 

Upon  the  postponement  of  a  trial  for  tlie  recovery  of  a  witness 
who  is  ill,  the  prosecutor  may  then  be  allowed  the  costs  of  the 
prosecution  incurred  up  to  the  date  of  such  postponement. 

PRISONERS  were  indicted  for  feloniously  administering  to 
Eliza  Jane  Hughes,  certain  noxious  things,  with  intent  to 
procure  abortion. 

/.  Underhill  (who  appeared  for  the  prosecution)  applied  to  the 
court  for  leave  to  have  the  deposition  of  Eliza  Jane  Hughes  sent 
into  and  read  before  the  grand  jury,  on  the  ground  that  she  was  too 
ill  to  give  evidence,  although  she  had  arrived  in  the  assize  town. 

A  surgeon  stated  upon  oath  that  the  witness  was  confined  on 
Wednesday  last,  was  in  a  very  low  depressed  state,  and  that 
taking  her  before  the  grand  jury  might  cause  flooding,  and  be 
dangerous  to  her  life. 

Cross-examined :  He  said  that  he  last  saw  her  yesterday  even- 
ing ;  she  was  then  sitting  in  a  chair,  with  a  pillow  under  her. 

(a)  Reported  by  John  Robe,  Esq.,  BarriBter-at-Law. 
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LuBH^  J. — ^I  am  quite  satisfied  she  is  unable  to  travel^  and  that        Reg. 
this  is  evidence  enough  to  justify  me  in  sending  the  deposition      _  ^• 

before  the  grand  jury,  although  from  the  nature  of  the  case  it        '. ' 

is  very  material  that  she  should  be  able  to  give  evidence  at  the       1874. 
trial,  (a)  ^  ^  ^-j;^^ 

The  proper  taking  of  the  deposition  was  then  duly  proved  by  .  witness-^ 
the  attorney  for  the  prosecution,  who  was  present  before  the  D^sition:- 
justices  when  the  prisoners  were  committed.  Expenses. 

Young  objected  that  the  clerk  to  the  magistrates  should  be 
called  to  prove  the  deposition. 

Lush,  J.,  referred  to  the  Act  of  Parliament,  11  &  12  Vict, 
c.  42,  s.  17,  which  enacts  that  "if  it  be  proved  that  such  depo- 
sition was  taken  in  the  presence  of  the  person  so  accused,  and 
that  he,  or  his  counsel,  or  attorney,  had  a  full  opportunity  of 
cross-examining  the  witnesses,  then  if  such  deposition  purport 
to  be  signed  by  the  justice  by  or  before  whom  the  same  purport 
to  have  been  taken,  it  shall  be  lawful  to  read  such  deposition  as 
evidence  on  such  prosecution  without  further  proof  thereof, 
unless  it  shall  be  proved  that  such  deposition  was  not  in  fact 
signed  by  the  justice  purporting  to  sign  the  same."  The  proof 
given  is  sufficient. 

The  deposition  was  sent  into  thQ  grand  jury,  who  found  a 
true  bill ;  but,  as  the  presence  of  the  witness  at  the  trial  was 
deemed  essential,. the  hearing  of  the  case  was  postponed  until  next 
assizes. 

On  the  27th  July — Underhill  applied  on  behalf  of  the  prose- 
cutor for  costs  up  to  this  time. 

Lush,  J. — The  case  is  not  yet  tried.  You  must  furnish  me 
with  some  authority  before  I  can  accede  to  your  application. 

Underhill  cited  from  Boscoe's  Digest  of  Criminal  Evidence, 
Reg.  V.  Druryhouse  (2  Cox  0.  0.  446).  That  case  was  followed  in 
Reg.  V.  Dooley\h) 

His  LoBDSHiP  then  required  an  affidavit,  whereupon  the  pro- 
secutor made  one,  in  which  he  stated  that  he  had  already  paid  a 
sum  of  12Z.  towards  the  costs  of  the  prosecution,  but  that  he  was 
poor,  and  quite  unable  to  defray  any  further  expenses. 

Order  for  costs  made. 

(a)  In  jReg,  y.  Esther  Hughes  (Hereford  Lenten  Assizes,  1873),  Honyman,  J., 
allowed  the  deposition  of  a  pregnant  woman,  then  on  the  eve  of  labonr,  to  be  sent  in 
before  the  grand  jury,  it  haying  been  proved  to  the  satisfaction  of  his  Lordship, 
that  she  was  too  ill  to  travel,  and  the  clerk  to  the  committing  magistrate  haying 
given  evidence  that  the  deposition  was  properly  taken  .  (MSS.) 

(&)  In  Heg,  v.  Dooky  (Hereford  Lenten  Assizes,  1871),  npon  an  affidavit  by  the 
snrgeon  of  the  ooonty  gaol  that  the  prisoner  was  insane,  and  that  his  insanity  was 
of  snoh  a  character  that  it  was  very  improbable  that  he  would  ever  be  able  to  plead 
or  take  his  trial,  Montague  Smith,  J.,  allowed  the  oost  of  the  prosecution  which  waa 
then  necessarily  abandoned :  (MSS.) 
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OXFORD  CIRCUIT. 

Stafford  Summer  Assizes,  July  22,  1874. 

(Before  Lush,  J.) 

Req.  v.  James  CATON.(a) 

Manslcmghter — Joint  liahility  for  act^  of  violence  ccmsing  death — 

Common  purpose. 

If  A.  and  B.  agree  together  to  assault  0.  with  their  fists,  and 
0.  receives  a  chance  blow  of  the  fists  from  either  of  them,  both 
A.  and  B,  are  guilty  of  manslaughter.  But  should  A,,  of  his 
own  impulse,  kill  C.  wi'th  a  weapon  suddenly  caught  up,  B,  would 
not  he  responsible  for  the  death,  he  being  only  liabhfor  acts  done 
in  pursuan^ce  of  the  common  design  of  himself  and  A. 

PRISONER  was  indicted  for  the  manslaaghter  of  Henry 
Parker. 

McMahon  prosecuted. 

/.  TJnderhill  defended  the  prisoner. 

The  deceased,  a  brewer^s  carter,  was  on  the  1 3th  of  October, 
1873,  removing  empty  casks  from  a  cellar  of  a  beerhouse  adjoin- 
ing a  public  street.  He  rolled  up  a  cask  to  his  fellow  carter 
above,  which  accidentally  struck  against  the  leg  of  one  Allen, 
who  was  passing  along  the  street,  whereupon  Allen  began  to 
quarrel  with  the  deceased,  although  the  latter  assured  him  that 
he  had  not  intended  to  hurt  him,  and  soon  Allen  called  the 
prisoner,  who  came  out  of  a  neighbouring  house,  and  both  went 
down  into  the  cellar  and  beat  the  deceased  with. their  fists.  The 
other  carter  went  down  to  his  comrade's  help,  and  an  afiray 
ensued,  in  the  course  of  which  the  deceased  received  the  fatal 
blow  from  a  heavy  piece  of  timber  which  was  in  the  cellar.  The 
evidence  was  conflicting  as  to  whether  this  blow  was  g^ven  by 
the  prisoner  or  by  Allen.  The  latter  was  tried  before  Cleasby,  B., 
at  the  last  spring  assizes,  and  convicted  of  the  manslaughter. 

At  the  close  of  the  case  for  the  prosecution. 

Lush,  J.,  said  that  the  only  question  for  the  jury  was  whether 
the  prisoner  struck  the  fatal  blow.  If  two  men  concerted 
together  to  fight  two  other  men  with  their  fists,  and  one  struck 
an  unlucky  blow  causing  death,  both  would  be  guiUy  of  man- 
slaughter.    But  if  one  used  a  knife,  or  other  deadly  weapon, 

{a)  Reported  by  John  Ross,  Esq.,  Barrister-at-Law. 
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sncli  as  this  piece  of  timber^  without  the  knowledge  or  consent  of  Rw. 
the  other,  he  only  who  struck  with  the  weapon  would  be  qatok 
responsible  for  the  death  resulting  from  the  blow  given  by  it.  " 

McMahon. — ^Allen  called  on  Gaton  to  do  an  unlawful  act,  viz.,        1874. 
to  assault  Parker,  and  after  that  call  a  blow  was  given  in  further-  j^^  "faJJ^^tcr 
ance'of  the  common  design.    At  the  trial  of  Allen,  who  has      ~~Jwit 
been  convicted,  Cleasby,  B.,  ruled  that  Allen,   having  invited     LiabiUUf, 
Caton  down  into  the  cellu*  to  beat  Parker,  was  liable  for  whatever 
was  done  thereafter. 

Lush,  J. — That  might  be  so,  but  the  converse  is  not  a  true 
proposition,  viz.,  that  Gaton  would  be  responsible  for  all  that 
Allen  did. 

His  Lordship,  in  summing  up,  told  the  jury  that  Gaton  was  only 
answerable  for  his  own  acts,  and  not  if  the  other  man  struck  the 
fatal  blow. 

Verdict,  Not  guilty^ 


OXFORD  GIRGUIT. 

Shrewsbury  Summer  Assizes,  July  29th,  1874. 

(Before  Mr.  Justice  Lush.) 

BeO.  V,  BOBBBT  HSBBEBT   FlNNET.(a) 

Manslaughter — Neglect  of  duty — Oross  negligeivce. 

To  render  a  person  liable  to  coiwiction  for  manslaughter  through 
neglect  of  duty,  there  must  be  sv^h  a  degree  of  culpability  in 
his  cond/uct  as  to  amount  to  gross  negligence, 

PRISONER  was  indicted  for  the  manslaughter  of  Thomas 
Watkins. 
Hope  Edwards  prosecuted. 
A.  Young  defended. 

The  prisoner  was  an  attendant  at  a  lunatic  asylum.  Being 
in  charge  of  a  lunatic,  who  was  bathing,  he  turned  on  hot  water 
into  the  bath,  and  thereby  scalded  him  to  death.  The  facts 
appeared  to  be  truly  set  forth  in  the  statement  of  the  prisoner 
made  before  the  committing  magistrate,  as  foliows  :  ^'  I  had  bathed 

(a)  Reported  by  John  Ross,  Esq.,  Barriater-at-Law. 

VOL.  xn.  S  S 
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Reg.       Watkins^  and  liad  loosed  the  bath  out.     I  intended  patting  in  a 
V-  clean  bath^  and  asked  Williams  if  he  woold  get  out.     At  this 

'      time  mj  attention  was  drawn  to  the  next  bath  by  the  new 

1874.       attendant;  he  was  asking  me  a  question  and  my  attention  was 

^  "T^        taken  from  the  bath  where  Watkins  was.     I  put  my  hand  down 

by^NegNgeMe  ^  tum  Water  on  in  the  bath  where  Thomas  Watkins  was.    I  did 

—Evidence,    not  intend  to  turn  the  hot  water^  and  I  made  a  mistake  in  the 

tap.    I  did  not  know  what  I  had  done  until  I  heard  Thomas 

Watkins  shout  out^  and  I  did  not  find  my  mistake  out  till  I  saw 

the  steam  from  the  water.    There  is  one  time  you  cannot  get 

water  in  this  bath  when  they  are  drawing  water  at  the  other  bath^ 

and  at  other  tjmes  it  shoots  out  like  a  water  gun  when  the  other 

baths  are  not  in  use.'' 

[It  was  proved  that  the^  lunatic  had  such  possession  of  his 
faculties  as  would  enable  him  to  understand  what  was  said  to 
him^  and  to  get  out  of  the  bath.] 

A.  Young. — The  death  resulted  from  accident.  There  was  no 
such  culpable  negligence  on  the  part  of  the  prisoner  as  will 
support  this  indictment.  A  culpable  mistake^  and  some  degree 
of  culpable  negligence^  causing  deaths  will  not  support  a  charge 
of  manslaughter^  unless  the  negligence  be  so  gross  as  to  be 
reckless  :  {B.  v.  Nokes,  4  P.  &  P.  920,  cited  in  Archbold's  Or.  PI. 
17th  edit.  p.  640.) 

Lush,  J.,  to  jury. — To  render  a  person  liable  for  neglect  of 
duty  there  must  be  such  a  degree  of  culpability  as  to  amount 
to  gross  negligence  on  his  nart.  If  you  accept  the  prisoner's  own 
statement,  you  find  no  such  amount  of  negligence  as  would  come 
within  this  definition.  It  is  not  every  little  trip  or  mistake  that  will 
make  a  man  so  liable.  It  was  the  duty  of  the  attendant  not  to 
let  water  into  the  bath  while  the  patient  was  therein.  According 
to  the  prisoner's  own  account,  he  did  not  believe  that  he  was 
letting  the  hot  water  in  while  the  deceased  remained  there.  The 
lunatic  was,  we  have  heard,  a  man  capable  of  getting  out  by 
himself  and  of  understanding  what  was  said  to  him.  He  was 
told  to  get  out.  A  new  attendant  who  had  come  on  this  day, 
was  at  an  adjoining  bath  and  he  took  off  the  prisoner's  attention. 
[His  LoBDSHiP  then  read  the  statement.] — Now,  if  the  prisoner, 
seeing  that  the  man  was  in  the  bath,  had  knowingly  turned  on 
the  tap  and  turned  on  the  hot  instead  of  the  cold  water,  I 
should  have  said  there  was  gross  negligence,  for  he  ought  to 
have  looked  to  see;  but  from  his  own  account  he  had  told  the 
deceased  to  get  out  and  thought  he  had  got  out.  If  you  think 
that  indicates  gross  carelessness,  then  you  should  find  the  prisoner 
guilty  of  manslaughter;  but  if  you  think  it  inadvertence  not 
amounting  to  culpability,  or  what  is  properly  termed  an  accident^ 
then  the  prisoner  is  not  liable. 

Verdict,  Not  guilty. 
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OXFORD  CIRCUIT. 

Shrewsbury  Summer  Assizes,  July  29fA,  1874. 

(Before  Mr.  Justice  Lush.) 

Rig.  v.  William  TATLOB.(a) 

Larceny  by  a/vowterer — Proof  of  taking. 

When  a  wife  absconds  from  the  house  of  her  husband  with  her 
avowterer,  the  latter  cannot  be  convicted  of  stealing  the  husbamd's 
money  missed  on  their  departure,  unless  the  avowterer  be  proved 
to  have  taken  some  active  part  either  in  ca/rrying  away  or  in 
spending  the  sum  stolen, 

PRISONER  was  indicted  for  stealing  21.  8s,,  the  property  of 
John  Willett. 

Pv/rton  prosecuted. 

Warren  defended  the  prisoner. 

The  prosecutor  said  that  the  prisoner  had  lodged  at  his  house. 
He,  Willett,  went  to  his  work  on  the  80th  Apnl,  1872,  leaving 
his  wife  and  the  prisoner  in  the  house.  When  he  returned  from 
his  work  he  found  that  his  wife  and  the  prisoner  had  gone;  he 
also  missed  2Z.  Ss.  irom  a  drawer  in  the  kitchen.  A  police  officer 
stated  that  he  apprehended  the  prisoner  on  the  26th  July  last,  when 
the  prisoner  said  that  he  did  go  away  with  the  woman,  but  did 
not  take  the  money ;  she  took  it.  The  wife  was  then  called  by 
the  counsel  for  the  prosecution,  and  she  swore  that,  when  she  left 
her  husband^s  house,  she  went  with  the  prisoner.  She  took 
2Z.  Qs,  with  her,  but  it  was  the  prisoner's  money,  not  her 
husband's.  The  money  was  not  in  the  drawer.  The  prisoner 
had  earned  the  money  himself.  It  was  less  than  IZ.  She  did 
not  tell  the  magistrates  the  money  was  the  prisoner's,  but  said 
she  took  the  money.  [Her  statement  did  not  correspond  with 
that  made  before  the  justices  who  sent  the  case  for  trial.] 

Lush,  J. — It  appears  that  the  prisoner  bore  no  part  in 
taking  this  money. 

Purton. — The  money  was  taken  jointly,  if  both  he  and  the 
wife  went  away  with  it,  although  she  only  may  have  carried  it. 
"  Where  a  stranger  took  the  goods  of  the  husband  jointly  with 
his  wife,  this  was  holden  to   be  larceny  in  him,  he  being  her 

(a)  Beported  by  Johk  Rosb,  Esq.,  BarriBter-at-Law. 

s  s  2 


628 


OKIinNAL  LAW  CASES. 


Rm. 

V. 

Tatlob. 
1874. 

Avowterer, 


adulterer:  {Beg.  v.  Tolfreey  1  Mood.  0.  0.  248;  Beg.  v. 
Featherston,  6  Cox,  0.  0.  876). 

Lush,  J. — ^The  prisoner  mast  be  proved  to  haye  taken  some 
active  part  either  in  removing  or  spending  the  money.  It  is 
obvious  that  the  woman  cannot  have  told  the  truth  both  before 
the  committing  justices  and  to  daj,  for  her  statements  differ; 
but  whichever  is  correct,  there  is  no  sufficient  evidence  to  justify 
the  conviction  of  the  prisoner. 

Acquittal  directed.  Verdict  accordingly, 

[See  Thonqiaon't  cast^  1  Den.  0.0.  549 ;  FeatherstoM^s  case,  1  Den.  0.0.  869 ;  Meg,  y. 
Berry,  28  L.  J.,  N.a  70,  M.O. ;  Reg,  y.  Muttere,  84  hj.  54,  M.O.] 


OXFORD  OIROUIT. 

Shrewsbury  Summer  Assizes,  July  ZOih. 

(Before  Mr.  Justice  Lush.) 

Bbg.  v.  Johk  Jokes,  (a) 

Manslaughter — Negligence^^Pointing  a  gwn. 

One  who  points  a  gv/n  at  another  person,  without  previously  exandn^ 
ing  whether  U  he  loaded  or  not,  will,  if  the  weapon  should  acd^ 
dentally  go  off  and  hUl  him  towards  whom  U  is  pointed,  be  guilty 
of  ma/nsla/ugkter. 

PRISONER  was  indicted  for  the  manslaughter  of  Benjamin 
Jones. 

Bedman  prosecuted. 

A*  Yowng  and  Yates  defended. 

The  mother  of  the  deceased  said  that  he  was  eight  years  old ; 
that  she  went  upstairs  leaving  the  prisoner  downstairs  and  after 
a  short  time  heard  the  explosion  of  a  gun.  On  coming  down  she 
saw  that  the  boy^s  brains  had  been  blovm  out.  She  said  ''  Oh 
Jack^  you  have  shot  the  child.''  The  prisoner  did  not  speak.  On 
a  police  constable  arriving  she  repeated  the  expression^  and  the 

Jnsoner  said,  "  He  shot  himself,"  The  prisoner  was  always  very 
ind  to  the  boy.  Another  witness  said  that  on  the  morning  in 
question  he  (the  witness)  loaded  the  gun  and  went  out  with  it,  but 
did  not  discharge  it,  and  on  his  return  took  off  the  cap  and  put  it 
in  a  cap  box  in  the  cupboard  in  the  house.    He  put  the  gun  in  a 

(a)  Reported  by  JoHX  Robb,  Esq.,  Barrister-at-Law. 
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corner  of  the  room.     Being  cross-examined^  he  said  that  he  could        ^■•* 
not  swear  that  he  took  the  cap  off.     A  police  constable  stated       jonbs. 

that  the  prisoner,  when  charged  in  his  presence  with  shooting  the        

boy,  said,  '*  Do  you  think  I  have  no  more  sense  ?  he  did  it  him-        ^®74. 
sefi';  '^  but  on  the  road  to  the  police  station  said,  "The  boy  was  Manslcmghter 
playing  with  it  and  I  told  him  to  put  it  down,  and  he  did  so,  and  hy  JSegUgtnce, 
1  picked  it  up  and  pointed  it  at  him ;  he  ran  into  the  pantry,  and 
I  waited  till  he  came  out,  then  it  went  off.'^ 

It  was  contended  for  the  defence  that  the  gun  went  off  by 
accident  as  the  prisoner  was  about  to  replace  it  in  the  comer. 

Lush,  J.,  to  the  jury. — ^No  doubt  the  prisoner  did  not  intend  to 
discharge  the  gun  at  the  child.     What  he  did  was  either  an  acci- 
dent or  was  negligence  on  his  part.     The  charge  is  that  he  so 
carelessly  handled  the  gun   as  to  occasion  the   death  of  the 
^  deceased.    If  a  person  points  a  gun  without  examining  whether 

it  is  loaded  or  not,  and  it  happens  to  be  loaded  and  death  results, 
he  is  guilty  of  negligence  and  manslaughter.  Can  you  come  to 
any  other  conclusion  than  that  the  prisoner  did  either  in  joke  or 
otherwise  point  the  gun  at  the  boy  ?  [His  Lobdship  read  the 
evidence.] — If  he  held  the  gun  pointed  at  the  boy,  and  so  held  it 
until  the  child  camo  out  of  the  pantry,  and  ifc  went  off,  what 
can  that  be  but  so  improperly  and  carelessly  handling  the  gun 
as  to  be  negligence,  and  therefore  manslaughter  f 

Verdict — Ghdlty,  with  a  recommendation  to  mercy. 
Sentence — 2W  months'  im/prisonm^ewt. 

[Note.— If  a  man  finds  a  pistol,  tries  it  with  the  ranuner,  and  thinks  it  unloaded, 
carries  it  home,  shows  it  to  his  wife,  tenches  the  trigger,  it  goes  o£P  and  kills  her, 
ruled  manslaughter;  jet  ought  to  have  heen  only  accidental  death.  Per  Solt,  C.J., 
and  Foster  J :  (Foster's  Cr.  Law,  263 ;  Com.  Dig.  Tit  Justices,  M.  18.)] 
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OXFORD  CIRCUIT. 

8hrewsbwry  Summer  Assizes,  July  80. 

(Before  Mr.  Justice  Lush.) 

Req.  v.  Habbiet  RoDXN.(a) 

Murder — Evidence  of  other  deaths. 

Upon  the  trial  of  a  prisoner  for  the  murder  of  her  infant  by  suffo- 
cation in  bed, 

Held,  that  evidence  tendered  to  prove  the  previous  death  of  her 
other  children  at  early  a^es  was  admissible,  although  such 
evidence  did  not  show  the  causes  from  which  those  children  died. 
Reg.  V.  Cotton  (12  Oox  0,0,  400),  followed  a/nd  confirmed. 

PRISONER  was  indicted  for  the  mnrder  of  her  child^  Clara 
Roden. 

/.  Underhill  prosecnted. 

John  Rose,  at  the  request  of  the  learned  jndge^  defended. 

The  prisoner  was  a  woman,  crippled  and  very  helpless  from 
rheumatism.  The  deceased,  an  infant  of  nine  days'  old,  died  of 
suffocation  while  in  bed  with  her^  and  on  her  arm,  during  the 
night. 

Counsel  for  the  prosecution  tendered  evidence  to  prove  that  the 
prisoner  had  had  four  other  children  who  had  also  died  in  infancy 
at  early  ages.  He  cited  Beg.  v.  Ootton  (12  Cox  C.C.  400),  where 
a  prisoner  was  charged  with  the  murder  of  her  child  by  poison, 
and  the  defence  was  that  its  death  resulted  from  an  accidental 
taking  of  such  poison  ;  evidence  to  prove  that  two  other  children 
of  hers  and  a  lodger  in  her  house  hq4  died  previous  to  the  present 
charge  from  the  same  poison  was  held  to  be  admissible. 

Rose  objected.  The  evidence  tendered,  although  of  no  real 
legal  value,  would,  if  given,  greatly  prejudice  the  case  in  the 
minds  of  the  jury.  That  admitted  in  Reg  v.  Ootton  pointed  directly 
to  prior  acts  of  poisoning,  but  here  it  is  not  proposed  to  prove  that 
the  four  children  died  from  other  than  natural  causes. 

Lush,  J. — ^The  value  of  the  evidence  cannot  affect  its  admissi- 
bility. The  principle  of  Reg.  v.  Ootton  applies.  The  Lord  Chief 
Justice  and  I  were  consulted  upon  the  point  in  that  case  by  my 
brother  Archibald  before  the  trial,  and,  having  considered  it,  we 
were  clearly  of  opinion  that  the  evidence  was  admissible.  I  think 
the  evidence  now  tendered  may  likewise'  be  received. 

(a)  Reported  by  John  Rosb,  Esq.,  BarriBter-At-Law. 
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A  witness  then  stated  that  the  prisoner  had  had  five  children 
before,  one  five  months  and  a  quarter,  one  four  months,  and  the 
others  about  three  months  old  at  death.  They  did  not  die  in 
bed,  but  on  the  prisoner's  lap,  except  one,  and  that  was  bom 
dead. 

As,  however,  it  appeared  from  the  testimony  of  the  surgeon 
that  the  deceased  might  have  been  accidentsdly  killed  by  the 
mother  overlaying  it,  or  by  the  clothes  covering  it,  his  Lordship 
directed  an  acquittal. 

Verdict — Not  guilty 

[Note. — So,  upon  tbe  trial  of  a  wife  for  poisoning  her  husband  with  arsenic,  proof 
of  the  snbfieqnent  death  of  three  of  her  sons  from  arsenic  was  admitted  by  Pollock, 
G.B.,  with  the  concurrence  of  Alderson,  B.  aad  Talfourd,  J. ;  (Iteg,  y.  Gtering^  18  L.J., 
N.S.,  M.O.  216.)] 


Reo. 
r. 

BODEN. 

1874. 

Murder — 
Evidence, 


(COURT  OF  QUEEN'S  BENCH.) 

Wednesday,  April  29,  1874. 

Before  Cockburn,  O.J.  and  Blackburn,  J. 

Reg.  v.  Guardians  of  Stepney  Union. 

Criminal  lunatic — Maintenance  —  Poiom"  of  justices  to  adjudge 
settlement  of  lunatic — Order  made  by  justices — '^  Debt,  claim, 
or  demand'^ — 9  Geo,  4,  c.  40,  «.  54;  3  ^*  4  Vict.  c.  54,  s.  7 ; 
22  ^  23  Vict.  c.  49,  s.  1 . 

Where  a  person  charged  with  felony  has  been  acquitted  on  the 
ground  of  insanity,  and  is  detained  during  pleasure,  two  justices 
of  th-e  county  where  the  lunatic  is  detained  may  inquire  into  and 
adjudge  the  settlement  of  the  lunatic,  and  may  make  an  order 
upon  the  overseers  or  guardians  of  the  parish  where  the  lunatic 
is  adjudged  to  be  legally  settled  to  pay  such  iveeldy  sum  for  the 
maintenance  of  the  htnatic  as  two  justices  shall  from  to  time 
direct. 

TJie  service  of  such  an  order  upon  the  guardians  need  not  he 
accompanied  by  a  statement  of  the  grounds  of  chargeability 
and  paHiculars  of  settlement. 

Proceedings  to  enforce'  the  payment  of  each  sucli  wceldy  sum  must 
be  commenced  within  the  time  limited  by  sect,  I  of  22  c5"  23  Viet. 
c.  49. 

THIS  was  a  writ  of  mandamus  to  the  guardians  of  Stepney 
Union  to  pay  for  the  maintenance  of  Adelaide  Freedman, 
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Bao.       a  criminal  lunatic  in  Broadmoor  Asjlom^  the  said  Freedman 

V.  having  a  settlement  in  the  Stepney  Union. 

"^nSr  ^'     Th®  ^^^  o^  mandamus  recited  that  Adelaide  Freedman  was  on 

Uhioh.      the  24th  day  of  November,  1869,  at  the  Old  Bailey,  found  insane 

— -"        by  a  jury,  and  the  Conrt  ordered  her  to  be  confined  during  Her 

Majesty's  pleasure;  that  two  justices  of  the   City  of  London 

Criminal     inquired  into  her  settlement  and  pecuniary  circumstances,  and 

lAmaiio—    Qj^  the  21st  day  of  December,  1869,  adjudged  her  to  be  settled 

Mmnieaance.  ^  ^^  ^^^^  ^^  St.  Paul,  Shadwell,  within  the  Stepney  Union, 

and  the  pauper  having  been  sent  to  Broadmoor  Asylum,  they 

ordered  the  Stepney  Union  to  pay  to  the  superintendent  of  that 

asylum  the  sum  of  14«.  weekly,  the  same  being  a  reasonable 

charge ;  that  the  lunatic  was  removed  to  the  asylum  on  the  7th 

day  of  January,  1870 ;  that  the  union  had  not  paid  the  said  sum, 

and  there  was  due  44Z.  18««    This  sum  the  writ  ordered  the 

union  to  pay. 

The  return  alleged,  first,  that  A.  Freedman  was  not  found 
insane  as  alleged ;  secondly,  that  neither  of  the  said  justices  had 
any  jurisdiction  to  make  such  order ;  thirdly,  that  before  making 
the  order  the  union  received  no  notice,  and  were  not  aware  of 
the  said  inquiry.     The  return  proceeded  as  follows : — 

4.  And  we  the  guardians  of  the  poor  aforesaid,  do  further 
humbly   certify   and    return   to   our   said    sovereign    lady  the 
Queen  that  the  said  supposed  order  of  justices,  mentioned  and 
referred  to  in  the  said  writ,  was  and  is  made  by  the  said  two 
justices,  mentioned  and  referred  to  in  the  said  writ,  to  the  efiect 
and  in  the  words  following^  that  is  to  say,  "  To  the  guardians  of 
the  poor  of  the  Stepney  Union,  in  the  county  of  Middlesex,  in 
which  the  parish  of  St.  Paul,  ShadweH,  is  comprised,  and  to  the 
overseers  of  the  poor  of  the  said  parish,  and  to  each  of  them. 
London,  to  wit, — ^Whereas  one  Adelaide  Freedman  was  on  the 
22nd  day  of  November,  in  the  year  of  our  Lord  1869,  at  the 
general  session  of  oyer  and  terminer  of  our  Lady  the  Queen 
held  for  the  jurisdiction  of  the  Central  Criminal  Court,  at  Justice 
Hall,  in  the  Old  Bailey,  in  the  suburbs  of  the  City  of  London, 
indicted  for  murder,   and  at  the  same   session    of   oyer    and 
terminer  held  as  aforesaid  on  the  24th  day  of  the  said  month  of 
November,  the  said  Adelaide  Freedman  was  found  to  be  insane 
by  a  juiy  lawfully  empanelled,  whereupon  the  Court  ordered  the 
said  Adelaide  Freedman  to  be  confined  during  Her  Majesty^s 
pleasure.      Now  we,    Samuel   Wilson,  Esq.,   and   Sir  *  William 
Anderson  Bose,  Knight,  being  two  of  Her  Majesty's  justices  of 
the  peace  in   and  for  the   Uity  of  London  and  the  liberties 
thereof,  in  which  the  said  Adelaide  Freedman  was  so  tried  and 
found  insane  as  aforesaid  (no  one  of  Her  Majesty's  principal 
Secretaries  of   State   having  otherwise   directed),   having  now 
received  evidence  on  oath  touching  the  said  several  premises,  do 
adjudge  the  same  to  be  true.     And  we  the  said  Samuel  Wilson, 
Esq.,  and  Sir  William  Anderson  Bose,  Knight,  such  justices  as 
aforesaid  of,  in,  and  for  the  said  City  of  London  and  the  liberties 
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thereof^  do  now  inquire  into  and  ascertain  by  the  best  evidence        Rao. 
and  information  wliich  can  be  obtained  under  the  circumstances  of  "• 

the  personal  legal  disability  of  the  said  Adelaide  Preedman,  into    ^stopnbt 
the  place  of  the  last  legal  settlement  and  the  pecuniary  circum-       Union. 
stances  of  the  said  Adelaide  Freedman,  and  it  now  appearing  to        — 

us   the   said  justices   that  the  said  Adelaide   Freedman  is   not        [ 

possessed  of  sufficient  property  which  can  be  applied  to  her  Criminal 
maintenance^  and  having  now  received  evidence  on  oath  touching  Lmatic-— 
the  place  of  the  last  legal  settlement  of  the  said  Adelaide  Freed- 
man^ do  by  this  our  order,  under  our  hands  and  seals,  adjudge 
that  the  said  Adelaide  Freedman  is  lawfully  settled  in  the  parish 
of  St.  Paul,  Shadwell,  in  the  county  of  Middlesex ;  and  whereas 
the  said  Adelaide  Freedman  is  now  confined  in  Her  Majesty^s 
gaol  of  Newgate ;  and  whereas,  upon  the  making  of  this  order, 
a  warrant  will  be  issued  by  one  of  Her  Majesty's  principal 
Secretaries  of  State  for  the  removal  of  the  said  Adelaide  Freed- 
man from  the  said  gaol  of  Newgate  to  the  criminal  lunatic 
asylum  at  Broadmoor  in  the  county  of  Berks  :  Now  we  do  hereby 
order  you,  the  guardians  of  the  poor  of  the  Stepney  Union,  in 
which  the  said  Parish  of  St.  Paul,  Shadwell,  is  comprised,  from 
and  immediately  after  the  removal  of  the  said  Adelaide  Freedman 
from  the  said  gaol  of  Newgate  to  the  Broadmoor  Criminal  Lunatic 
Asylum  aforesaid,  to  pay  on  behalf  of  the  said  parish  to  the  super- 
intendent for  the  time  being  of  the  said  criminal  lunatic  asylum, 
weekly  and  every  week,  the  sum  of  14s.,  the  same  having  been 
proved  before  us  to  be  a  reasonable  charge  in  that  behalf  for 
the  maintenance  of  the  said  Adelaide  Freedman  in  the  said 
lunatic  asylum  during  her  confinement  therein,  under  and  by 
virtue  of  the  warrant  so  to  be  issued  by  one  of  Her  Majesty's 
principal  Secretaries  of  State  as  aforesaid,  or  until  it  shall  be 
otherwise  ordered  according  to  law.  Given  under  our  hands 
and  seals  at  the  Guildhall  justice  room  in  the  said  city,  this  21st 
day  of  December,  in  the  year  of  our  Lord  1869. — Samuel 
Wilson  (l.s.)  Wm.  A.  Ross  (l.s.).''  Which  said  supposed  order 
was  and  is  illegal  and  bad  on  the  face  thereof  by  reason  that  it 
does  not  show  that  Adelaide  Freedman  therein  mentioned,  was 
at  the  time  of  the  making  of  the  said  supposed  order,  kept  in 
custody  or  imprisoned  within  the  jurisdiction  of  the  said  justices 
who  made  the  said  supposed  order,  and  by  reason  that  the  said 
supposed  order  does  not  show  that  it  was  made  upon  or  in 
respect  of  any  complaint  or  information  made  to  or  before  the 
said  justices  who  made  the  said  supposed  order,  and  by  reason 
that  the  said  supposed  order  does  not  show  that  we,  the  said 
guardians  of  the  poor,  had  any  summons  or  notice  to  appear  or 
attend  before,  or  did  in  any  way  appear  before  the  said  justices 
on  their  inquiry  mentioned  and  referred  to  in  the  said  supposed 
order  into  the  place  of  the  legal  settlement  and  the  pecuniary 
circumstances  of  the  said  Adelaide  Freedman. 

5.  And  we,  the  guardians  of  the  poor  aforesaid,  do  further 
humbly  certify  and  return  to  our  said  sovereign  lady  the  Queen, 
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Rm.       that  the  said  sapposed  order  of  justices  mentioned  and  referred 
Q      '''  to  in  the  said  writ  was  not  duly  served  upon  the  said  guardians 

^Si^«^^'  of  the  Stepney  Union  as  alleged  in  the  same  writ. 

UNio!f.  6.  And  we  the  guardians  of  the  poor  aforesaid  do  further 
•— ■  humbly  certify  and  return  to  our  said  sovereign  lady  the  Queen, 
;       that  although  the  said  supposed  order  mentioned  and  referred  to 

Criminal     in  the  Said  list,  was,  in  fact,  made  on  the  21st  day  of  December, 
Lunatic-^     1869,  the  Said  supposed  order  has  never  been  served  upon  us 

atnunanee.  ^^  guardians  of  the  poor  aforesaid  by  the  delivery  of  a  copy  or 
counterpart  of  such  supposed  order,  accompanied  by  a  state- 
ment in  writing  setting  forth  the  grounds  of  such  supposed 
order,  including  the  particulars  of  the  settlement  or  settlements 
relied  upon  in  support  thereof,  and  that  by  reason  of  the  said 
supposed  order  never  having  been  served  as  last  mentioned,  we 
the  said  guardians  of  the  poor  aforesaid  have  hitherto  been 
prevented  from  appealing  against  the  said  supposed  order,  and 
having  the  said  supposed  order  quashed  by  the  quarter  sessions 
of  the  peace  holden  in  and  for  the  City  of  London. 

7.  And  we  the  guardians  of  the  poor  aforesaid,  do  further 
humbly  certify  and  rdtum  to  our  said  sovereign  lady  the  Queen 
that  as  to  252.  4^.  part  of  the  sum  of  44Z.  18«.  mentioned  and 
referred  to  in  the  said  writ,  the  same  consists  of  thirty-six  sums 
of  I4f8.  each,  supposed  to  have  been  ordered  to  be  paid  by  and 
to  have  become  due  from  us  the  guardians  of  the  poor  aforesaid 
at  intervals  of  a  week  from  the  14th  day  of  January,  1870,  until 
the  23rd  day  of  September,  1870;  that  if  the  said  thirty-six 
sums  of  148.  each  ever  were  ordered  to  be  paid  by  and  became 
due  from  us  the  guardians  of  the  poor  aforesaid,  the  same  were 
debts,  claims,  or  demands,  and  their  total  the  sum  of  25Z.  4«., 
was  a  debt,  claim,  or  demand  lawfully  incurred  by  and  be- 
coming due  from  ns  the  guardians  of  the  poor  aforesaid  as 
the  guardians  of  an  union,  namely,  the  said  Stepney  Union, 
in  the  county  of  Middlesex,  after  the  passing  of  the  Act  made 
in  the  session  of  Parliament  holden  in  the  22nd  and  23rd  year 
of  the  reign  of  our  sovereign  lady  the  Queen,  to  provide  for 
the  payment  of  debts  incurred  by  boards  of  guardians  in  unions 
and  parishes,  and  boards  of  management  in  school  districts,  and 
were  so  incurred,  and  so  became  due  before  the  29th  day  of 
September,  1870;  that  the  half-year's  accounts  for  the  said 
Stepney  Union  ought  to  have  been  and  were  closed,  according 
to  the  order  of  the  Poor  Law  Board,  up  to  the  25th  day  of 
March,  1870,  the  said  29th  day  of  September,  1870,  and  the 
25th  day  of  March,  1871,  respectively;  that  no  proceedings  for 
the  recovery  of  the  said  thirty-six  sums  of  1 4^; .  each  or  any  of 
them,  or  for  the  recovery  of  their  total  the  said  snm  of  25{.  4^., 
or  for  the  recovery  of  any  part  of  any  such  sums,  were  commenced 
within  the  said  half-year  ending  the  said  29th  September,  1870, 
or  within  three  months  after  the  expiration  of  such  half-year, 
nor  has  the  Poor  Law  Board  granted  any  extension  of  time  for 
the  payment  of  the  said  thirty-six  sums  of  14«.  each  or  any  of  them. 
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or  for  the  payment  of  their  total  the  said  sum*  of  251.  4«.,  or  for        n^g^ 
the  payment  of  any  part  of  any  such  sums,  nor  was  the  said  writ  r. 

issued  nor  any  application  for  the  same  made  within  the  time  so  Guardians  of 
limited  by  the  said  statute  as  aforesaid.  ^iSnT 

8.  And  we  the  said  guardians  of  the  poor  humbly  submit  that        

for  the  reasons  and  causes  aforesaid,  we  ought  not  to  and  cannot        l^^** 
pay  to   the  superintendent  for  the  time  being  of  the  criminal      CHminal 
lunatic  asylum  at  Broadmoor  mentioned  and  referred  to  in  the     Lunatic-^ 
said  writ,  the  sum  of  44i.  188.  mentioned  and  referred  to  in  the  MainteMomM, 
said  writ,  under  and  in  pursuance  of  the  said  supposed  order 
mentioned  and  referred  to  in  the  said  writ,  for  the  maintenance 
of  the   said  Adelaide   Freedman   in  the   said  criminal  lunatic 
asylum. 

To  this  return  the  prosecutor  pleaded  that  the  said  Adelaide 
Freedman  was  found  to  be  insane  as  stated  in  the  writ  of  mau' 
damns ;  that  the  order  of  justices  was  in  the  words  and  figures 
set  forth  in  the  fourth  paragraph  of  the  return,  and  was  in  full 
force  and  validity;  that  the  justices  had  jurisdiction;  that  the 
guardians  were  duly  summoned  and  had  due  notice  to  appeeur 
before  the  justices  on  the  said  inquiry ;  that  the  said  order  was 
duly  served ;  that  the  said  half-yearly  accounts  were  not  closed 
up  to  the  25th  day  of  March,  1870,  29th  day  of  September,  1870, 
and  25th  day  of  March,  1871,  respectively. 

There  was  also  a  demurrer  to  the  first,  second,  third,  fourth, 
sixth,  and  seventh  paragraphs  of  the  return. 

The  defendants  took  issue  on  the  plaintiff's  second,  third, 
fourth,  fifth,  sixth,  and  seventh  pleas.  And  as  to  the  fifth  plea 
the  defendants,  on  equitable  grounds,  say  that  after  the  said  sup- 
posed order  had  been  in  fact  made,  and  after  the  said  Adelaide 
Freedman  had  been  removed  to  and  admitted  into  the  said  Broad- 
moor criminal  lunatic  asylum,  to  wit,  on  or  about  the  14th  day  of 
January,  1870,  a  copy  of  the  said  supposed  order,  but  not  accom- 
panied by  a  statement  in  writing,  setting  forth  the  grounds  of 
such  supposed  order,  including  the  particulars  of  the  settlement 
relied  upon  in  support  thereof,  was  served  on  the  defendants ; 
that  the  defendants,  desiring  and  intending  to  appeal  against  the 
said  supposed  order,  duly  entered  their  appeal  against  the  same 
for  hearing  at  the  general  quarter  sessions  of  the  peace  holden  in 
and  for  the  said  city  of  London  ;  that  the  said  appeal  duly  came 
on  to  be  heard  at  the  general  quarter  sessions  holden  on  the  9th 
day  of  April,  1870,  before  Sir  Robert  Walter  Garden,  knight,  Sir 
Thomas  Grabriel,  baronet,  alderman  of  the  said  city,  the  Right 
Honourable  Russell  Gurney,  recorder  of  the  said  city,  David 
Henry  Stone,  esquire,  Thomas  Scambler  Owden,  esquire,  other  of 
the  aldermen  of  the  said  city,  and  others  their  fellow  justices  of 
the  peace  of  our  said  lady  the  Queen  in  and  for  th^  said  city  of 
London,  in  which  said  appeal  the  defendants  were  the  appellants, 
and  Edward  James  Read,  the  clerk  of  the  peace  for  the  said  city 
of  London,  was  the  nominal  respondent  for  and  on  behalf  of  the 
plaintiff;  that  both  parties  duly  appeared  by  counsel  at  the  said 
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Rbo.        quarter  sessions;  that  the  said  nominal  respondent  for  and  on 

^'  behalf  of  the   plaintiff,   by    his   said   counsel,  then   and    there 

Stbpnbt     objected  to  the  jurisdiction  of  the  said  court  to  proceed  in  the 

Umozc.      hearing  of  the  said  appeal,  on  the  ground  that  the  said  supposed 

TJZT        order  had  not  then  been  duly  served  on  the  defendants,  by  reason 

'       that   the  same  had  not   been  accompanied  by  a  statement  in 

Criminal  writing,  setting  forth  the  grounds  of  such  supposed  order,  in- 
Mai^!^mcB.  ^^^^^^S  *^®  particulars  of  the  settlement  relied  upon  in  support 
thereof  and  that,  until  such  statement  had  been  served,  there  was 
no  grievance  to  the  defendants  against  which  they  could  appeal, 
and  as  to  which  the  said  court  of  quarter  sessions  were  empowered 
to  give  relief;  that  the  defendants,  by  their  counsel,  then  and 
there  agreed  and  admitted  that  no  such  statement  had  been 
served,  and  thereupon  the  said  court  of  quarter  sessions  refused 
to  hear  the  said  appeal,  and  the  said  counsel  for  the  said  nominal 
respondent,  for  and  on  behalf  of  the  plaintiff,  then  and  there  said 
that  the  said  supposed  order  should  be  duly  served  on  the  de- 
fendants, and  that  although  by  the  said  supposed  order  the 
moneys  therein  mentioned  are  ordered  to  be  paid  weekly,  yet, 
from  the  9th  day  of  April,  1870,  to  the  31st  day  of  March^  1871, 
no  application  for  payment,  or  in  respect  thereof,  was  made  to  the 
defendants ;  and  the  defendants  say  that,  believing  and  relying 
by  reason  of  the  premises  that  before  the  plaintiff  would  attempt 
to  enforce  the  said  supposed  order  he  would  cause  the  same  %o 
be  duly  served,  accompanied  by  such  statement  in  writing  as 
aforesaid,  and  that  the  defendants  would  thereby  have  the  oppor- 
tunity to  appeal  against  the  said  supposed  order  to,  and  get  the 
same  quashed  at,  the  general  quarter  sessions  of  the  peace  in  and 
for  the  said  city  of  London,  they,  the  defendants,  took  no  steps 
to  remove  the  said  supposed  order  by  writ  of  certiorari  into 
this  honourable  court,  in  order  that  the  same  might  be  quashed 
or  otherwise  to  obtain  the  quashing  of  the  said  supposed  order ; 
that  no  service  whatever  of  the  said  supposed  order  has  been 
made  on  the  defendants  since  the  said  9th  day  of  April,  1870, 
and  that  the  plaintiff  ought  not  now  to  be  admitted  to  say  that  the 
said  supposed  order  was  duly  served  upon  the  defendants. 

Beplication  to  the  sixth  plea  on  equitable  grounds,  repeating 
the  allegations  in  the  foregoing  replication,  that  the  plaintiff 
ought  not  now  to  be  admitted  to  say  that  the  order  was  duly 
served  upon  the  defendants  according  to  and  in  pursuance  of  the 
statutes  in  such  case  made  and  provided. 

Demurrer  to  the  second  plea,  and  joinder  in  demurrer  to  the  first, 
second,  third,  fourth,  sixth,  and  seventh  paragraphs  of  the  return. 

Joinder  in  demurrer  to  the  second  plea,  and  demurrer  to  the 
equitable  replications  to  the  fifth  and  sixth  pleas. 

Joinder  in*  demurrer  to  the  equitable  repUcations. 

Polcmd  (with  him  0.  Bowen)  for  the  prosecution,  contended  that 
the  order  made  by  the  two  justices  of  London  was  valid.  Sect.  1 
of  39  &  40  Geo.  3,  c.  94,  enacts  "  that  in  all  cases  where  it  shall 
be  given  in  evidence  upon  the  trial  of  any  person  charged  with 
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treason^  murder,  or  felony,  that  such  person  was  insane  at  the       Rao. 
time  of  the  commission  of  such  offence,  and  such  person  shall  be  quawmInb  of 
acquitted,  the  jury  shall  be  required  to  find  specially  whether      Stkpnbt 
such  person  was  insane  at  the  time  of  the  commission  of  such       Union. 
offence,  and  to  declare  whether  such  person  was  acquitted  by       ^^ 

them  on  account  of  such  insanity ;  and  if  they  shall  find  that  such        '. . 

person  was  insane  at  the  time  of  the  committing  such  offence.  Criminals 
the  court  before  whom  such  trial  shall  be  had,  shall  order  such  jj^a^j^l^^^ 
person  to  be  kept  in  strict  custody  in  such  place  and  in  such 
manner  as  to  the  court  shall  seem  fit,  until  his  Majesty's  pleasure 
shall  be  known ;  and  it  shall  thereupon  be  lawful  for  his  Majesty 
to  give  such  order  for  the  safe  custody  of  such  person  during  his 
pleasure  in  such  place  and  in  such  manner  as  to  his  Majesty  shall 
s6em  fit,"  &o.  Then  sect.  54  of  9  Geo.  4,  c.  40,  provides  that "  in  all 
oases  where  any  person  shall  be  kept  in  custody  as  an  insane  person 
by  order  of  any  court,  or  by  his  Majesty's  order,  subsequent  there- 
unto, it  shall  and  may  be  lawful  for  any  two  justices  of  the  peace 
of  the  county  where  such  person  shall  be  so  kept  in  custody,  to 
inquire  into  and  ascertain  by  the  best  legal  evidence  that  can  be 
procured  under  the  circumstances  of  personal  legal  disability  of 
such  insane  person,  the  place  of  the  last  legal  settlement,  and  the 
circumstances  of  such  person ;  and  if  it  shall  not  appear  that  he 
or  she  is  possessed  of  sufficient  property  which  can  be  applied  to 
his  or  her  maintenance,  it  shall  and  may  be  lawful  for  such  two 
justices  to  make  order,  under  their  hands  and  seals,  upon  such 
parish  where  they  adjudge  him  or  her  to  be  legally  settled,  to  pay 
such  weekly  sum  for  his  or  her  maintenance  in  such  place  of 
custody  as  one  of  his  Majesty's  principal  Secretaries  of  State 
shall,  by  writing  under  his  hand,  from  time  to  time  direct ;  and 
where  such  place  of  settlement  cannot  be  ascertained,  such  order 
shall  be  made  upon  the  treasurer  of  the  county  where  such  per- 
son shall  have  been  apprehended ;  but  if  it  shall  appear  that  such 
person  is  possessed  of  such  sufficient  property  as  aforesaid,  then 
such  justices  shall  order  and  direct  the  same  to  be  applied  to  pay 
and  satisfy  the  expenses  of  the  maintenance  of  such  person  in  the 
manner  hereinbefore  directed.''  To  this  section  is  added  a  pro- 
viso "  that  the  churchwardens  and  overseers  of  the  parish  in 
which  the  justices  or  the  major  part  of  them  shall  adjudge  any 
insane  person  to  be  settled,  may  appeal  against  siich  order  to  the 
general  quarter  sessions  of  the  peace,  to  be  holden  for  the  county 
where  such  order  shall  be  made,  in  like  manner  and  under  like 
restrictions  and  regulations  as  against  any  order  of  removal, 
giving  reasonable  notice  thereof  to  the  clerk  of  the  peace  of  such 
county,  who  shall  be  respondent  in  such  appeal,  which  appeal  the 
justices  of  the  peace  assembled  at  the  general  quarter  sessions 
are  hereby  authorised  and  empowered  to  hear  aud  determine  in 
the  same  manner  as  appeals  against  orders  of  removal  are  now 
heard  and  determined."  As  to  prisoners  who  became  insane 
during  imprisonment,  3  &  4  Vict.  c.  54,  s.  1,  provides  that  in  such 
case  '^  it  disJl  be  la^ul  for  any  two  justices  of  the  peace  of  the 
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Rjw.       oonnty^  city^  borongli  or  place  where  sucli  person  ia  imprisoned^ 

^*  to  inquire^  with  the  aid  of  two  physicians  or  surgeons,  as  to  the 

'^^m^T^'  insanity  of  such  person  ;  and  if  it  shall  be  duly  certified  by  such 

UsioN.      justices  and  such  physicians  or  surgeons  that  such  person.is  in- 

-—       sane,  it  shall  be  lawful  for  one  of  Her  Majesty's  principal  Secre- 

;       taries  of  State,  upon  receipt  of  such  certificate,  to  direct,  by 

Criminal     Warrant  under  his  hand,-  that  such  person  shall  be  removed  to 
Lunatic—     guoh  couuty  lunatio  asylum,  &c.,  as  the  said  Secretary  of  State 
Maintenance,  ^^^  judge  proper  and  appoint,''  Ac.     Sect.  8  of  the  same  Act,  as 
to  persons  charged  with  misdemeanor,  makes  a  provision  similar 
to  that  made  by  94  Gteo.  3,  c.  40,  in  cases  of  felony,  and  power  is 
given  to  justices  to  make  the  same  inquiry,  &o.,  '^  and  to  make 
the  like  order  for  the  payment  of  such  person's  maintenance  as 
above  mentioned;  a  power  of  appeal  being  given  by  ss.  4,  5. 
Then  sect.  7,  after  reciting  9  Geo.  4,  c.  40,  s.  54,  and  that  it  is 
expedient  that  so  much  of  that  Act  as  relates  to  the  direction  to 
be  given  by  the  Secretary  of  State  should  be  repealed,  enacts 
"  that  so  much  of  the  said  Act  as  relates  to  such  directions  to  be 
given  by  such  Secretary  of  State  shall  be  and  the  same  is  hereby 
repealed ;  and  that  it  shall  be  lawful  for  such  two  justices,  by 
order  under  their  hands,  to  direct  the  overseers  of  the  parish  in 
which  they  shall  adjudge  such  insane  person  as  last  aforesaid  to 
be  legally  settled,  or  in  case  such  parish  shall  be  comprised  in 
a  union  declared  by  the  Poor  Law  Commissioners,  or  shall  be 
under  the  management  of  a  board  of  guardians  established  by  the 
Poor  Law  Commissioners,  then  the  guardians  of  such  union  or 
parish,  as  the  case  may  be,  to  pay  such  weekly  sum  for  the  main- 
tenance of  such  person  as  they  or  any  such  two  justices  shall,  by 
writing  under  their  hands  direct."     Under  this  section  the  order 
in  the  present  case  was  made,  and  its  validity  is  denied  by  the 
defendants,  on  the  ground  that  the  Act  of  9  G«o.  4,  c.  40,  in- 
cluding sect.  64,  is  wholly  repealed  by  8  &  9  Vict.  c.  126,  s.  1. 
But  it  was  obviously  not  the  intention  of  the  Legislature  to  do 
away  with  the  power  to  make  such  orders  in  cases  of  felony, 
whilst  the  power  to  make  them  in  cases  of  misdemeanor  still 
exists  under  ss.  2  and  3  of  3  &  4  Vict.  c.  54 :  {Oua/rdianSy  ^c,  of 
Leeds  v.  (huirdians,  8fc.,  of  Wakefield^  7  El.  &  Bl.  258,  was  re- 
ferred to.)      So  far  as  a  statute  is  incorporated  in  a  subsequent 
statute,  its  simple  repeal  does  not  repeal  the  incorporated  part 
{Reg.  V.  Smithy  L.  Hep.  8  Q.  B.  146) ;  so  that,  notwithstanding  the 
repeal  of  the  whole  of  9  Geo.  4,  o.  40,  by  8  &  9  Vict.  c.  126, 
sect.  54  of  the  older  Act  may  still  be  held  in  force  by  reason  of  its 
incorporation  in  sect.  7  of  3  &  4  Vict.  c.  54.     If  the  court  does 
not  adopt  this  view,  it  is  submitted  that  sect.  7  of  3  &  4  Vict. 
c.  54  (above  cited)  contains  a  sufficient  substantive  enactment  to 
enable  two  justices  to  make  this  order.   It  is  objected,  in  the  next 
place,  that  even  if  the  justices  had  power  to  make  the  order,  its 
service  should  have  been  accompanied  with  a  statement  of  the 
grounds  and  particulars  of  settlement ;  for  by  sect.  54  of  9  Geo.  4, 
0.  40,  a  right  of  aDpeal  against  the  order  is  given  to  the  general 
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quarter  seasions  ^*  in  like  manner  and  under  like  restrictions  and        Rbq. 
regulations  as  against  any  order  of  removal  ;*'  but  this  does  not  ^       ^'^^^  ^^ 
apply  to  the  service  of  the  order  itself^  but  only  to  the  appeal :      stbpnet 
{Beg  V.  Derbyshire^  22  L.  J.  147,  M.  0.  was  referred  to.)     The       Union. 
objection  that  the  order  was  made  ex  parte  cannot  be  sustained  : 
(see  Ex  pa/rte  Monkleigh,  17  L.  J.  76,  M.  G.)      It  is  now  too  late 
to  urge  the  objections  contained  in  the  equitable  replications.      Criminal 
because  the  order,  if  the  justices  had  power  to  make  it,  continues    /^"""''c— 
valid  until  set  aside  on  appeal.     Finally,  the  remedy  by  distress 
against  the  overseers  having  been  taken  away,  there  is  no  other 
remedy  left  except  that  by  mandarrms.     Besides  any  objection  on 
this  score  should  have  been  taken  before  the  writ  issued  :   (see 
per  Lord  Campbell  in  Beg.  v.  Bristol  Dock  Co.,  2  Q.  B.  70.) 

Sir  J,  B,  Karslahe,  Q.O.  (with  him  Edwa/rd  Olarke)  for  the 

defendants. — Sect.  54  of  9  Geo.  4,,  c.  40,  having  been  repealed  by 

the  Legislature,  whether  per  iiicwriam  or  intentionally,  the  justices 

had  no  power  to  make  the  order  in  this  case.    Under  that  section 

the  justices,  before  making  the  order,  were  to  inquire  into  and 

ascertain  the  circumstances  of  the  lunatic,  and  see  whether  he 

had  sufficient  property  to  be  applied  to  his  maintenance.     It 

cannot  be  that  sect.  7  of  8  &  4  Vict.  c.  54,  which  was  obviously 

designed  to  make  only  a  partial  alteration  in  the  law,  viz.,  as  to 

the  direction  by  a  Secretary  of  State,  has  the  effect  of  enabling 

the  justices  to  make  orders  under  all  circumstances  whatever,  and 

no  matter  what  the  circumstances  of  the  lunatic;  yet  this  effect  it 

must  have  if  that  section  is  held  to  preserve  to  justices  the  power 

of  making  such  order.     [Cockburn,  O.J. — That  is,  no  doubt,  a 

strong  argument ;  but  it  is  a  choice  of  inconveniences.]     It  may 

be  that  the  Legislature  intended  that  in  cases  of  felony  the  county 

where  a  lunatic  is  confined  should  pay  for  his  maintenance.     In 

the  next  place,  even  if  the  justices  had  power  to  make  the  order, 

it  was  not  properly  served,  and  is  therefore  inoperative.     Sect. 

54  of  9  Geo.  4,  c.  40,  assimilates  the  order  in  all  respects  to  an 

order  of  removal,  and  appeal  being  given  against  it  "in  like 

manner,  and  under  like  restrictions  and  regulations  as  agaiust 

any  order  of  removal,^'  and  the  justices  in  quarter  sessions  are  to 

hear  and  determine  it  ''in  the  same  manner  as  appeals  against 

orders  of  removal  are  now  heard  and  determined  '^ :  (see  Beg,  v. 

Olamorganshirey  13  Q.B.  561 ;  Beg.  v.  Neioport,  33  L.  J.   155, 

M.  C.)     The  procedure  on  these  is  now  regulated  by  11  &  12 

Vict.  c.  31,  sect.  2  of  which  renders  necessary  the  sending  of  the 

grounds  of  removal,  including  particulars   of  settlement.     An 

appeal  will  not  lie  until  the  order  of  removal  has  been  served, 

accompanied  by  the  grounds  of  chargeability  and  the  particulars 

of  settlement :  (see  Beg,  v.  Olamzorganshire,  8  El.  &  Bl.  694 ;  and 

Beg,  V.  Becorder  of  Shrewsbury,  1  Bl.  &  Bl.  711) ;  in  the  latter  of 

wHch  cases  Lord  Campbell,  O.J.  said  (p.  721) :  ''  The  service  of 

the  order  is  a  mere  nullity  without  the  service  of  the  notice  of 

chargeability ;  till  this  service  there  is  no  power  of  removal ;  and 

the  time  for  appealing  dates  from  the  service.    That  being  so. 


1874. 


640  CRIMINAL  LAW  CASES. 

Rbq.        there  is  no  grieyance  rintil  there  is  notice  of  chargeability^  and 
''•  there  being  no  notice  there  is  no  right  of  appeal/'     As  to  the 

Stepney      25Z.  the  demand  is  clearly  barred  by  sect.  1  of  22  &  23  Vict, 
Union.       c.  49,  which  enacts  that  '^with  respect  to  any  debt^  claim^  or 
demand  which  may,  after  the  passing  of  this  Act,  be  lawfully 
incurred  by  or  become  due  from  the  guardians  of  any  union  or 
Criminal     parish.  Or  the  board  of  management  of  any  school  or  asylum 
Lunaticr—    district,  such  debt,  claim,  or  demand  shall  be  paid  within  the  half- 
year  in  which  the  same  shall  have  been  mcurred  or  become  due^ 
or  within  three  months  after  the  expiration  of  such  half-year^  but 
not  afterwards,   the  commencement  of    such    half-year   to    be 
reckoned  from  the  time  when  the  last  half-year's  account  shall  or 
ought  to  have  been  closed  according  to  the  order  of  the  Poor  Law 
Commissioners  or  Poor  Law  Board,  provided  that  the  Poor  Law 
Board,  by  their  order,  may,  if  they  see  fit,  extend    the  time 
within  which  such  payment  shall  be  made^   for  a  period   not 
exceeding  twelve  months  aft^er  the  date  of  such  debt,  claim^  or 
demand.'      In  Baker  v.  The  Oucurdians  of  the  Billerieay  Union 
(2  n.  &  Colt^  645),  Pollock,  0.  B.^  said,  as  to  that  enactment^ 
''the  question  is  whether  a  plea  setting  up  the  fact  that  the 
action  was  not  commenced  until  after  the  period  expired,  is  an 
answer  to  the  action;   or,  in  other  words,  whether  when   the 
Legislature  has  said  that  a  debt  shall  be  paid  within  a  limited 
time,  but  not  afterwards,  an  action  may  be  brought  for  it,  and  the 
defendant  compelled  to  apply  to  a  court  of  equity  to  restrain  the 
execution.     I  am  clearly  of  opinion  that  when  a  statute  says  that 
a  debt  shall  not  be  paid  after  a  certain  time,  no  action  can  be 
maintained  for  it.  •  •  .  Here  the  statute  says  that  the  debt  shall 
not  be  paid  after  the  time  prescribed,  and  the' common  sense  is 
that  if  it  is  not  to  be  paid  it  cannot  be  sued  for.'' 

Poland  in  reply,  contended  that  sect.  1  of  22  &  23  Vict.  c.  49, 
was  not  applicable  to  a  case  where  the  Crown  sought  to  enforce 
the  performance  of  a  statutory  obligation,  such  not  being  a  case 
of  a  "  debt,  claim,  or  demand."  [Biackbuen,  J. — ^I  do  not  see 
why  the  limitation  should  not  apply  to  liabilities  created  by 
statute.]     Ward  v.  Lowndes  (1  EL  &  El.  940)  was  referred  to. 

CoGEBQBN,  C.J. — This  is  a  mandamus  to  the  guardians  of  the 
poor  of  the  Stepney  Union  to  pay,  in  obedience  to  an  order  of 
two  justices  of  the  City  of  London,  a  sum  of  money  for  the  main- 
tenance of  a  criminal  lunatic,  at  present  in  confinement  in  a 
public  lunatic  asylum ;  and  there  can  be  no  doubt  that  if  the 
statute  of  9  Geo.  4,  c.  40,  were  still  in  existence,  this  would 
be  a  valid  order,  subject  to  one  or  two  subordinate  points 
which  have  been  raised.  The  main  and  sweeping  objection  to  the 
order  is  taken  on  the  ground  that  the  Act  of  9  Geo.  4,  o.  40,  has 
been  repealed  by  8  &  9  Vict.  c.  126,  s.  1 .  But  then  it  is  said  on  the 
part  of  the  prosecution  that  the  7th  section  of  3  &  4  Vict.  c.  54, 
which  engrafted  on  the  former  statute  certain  modifications  of  it, 
although  the  former  statute  has  been  repealed,  contains  still 
substantive  enactments  sufficient  to  support  the  order  which 
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lias  been  made  in  the  present  case.    There  is  no  doubt  that        Kw. 
sect.  7  of  3  &  4  Vict.  c.  54,  was  introdaoed  not  for  the  purpose    «     *• 
of   creating    substantive    enactments,   but  for  the  purpose  of  op'sOTtSr 
modifying  the  enactments  of  the  prior  Act  of  9  Geo.  4,  c.  40,       Uwiow. 
s.   54.      I  suppose  by  some   oversight,   when   the  Legislature        -TTT 
repealed  the  statute  of  9  Gteo.  4,  c.  40,  they  had  not  in  their        lit 
minds  a  distinct  and  accurate  recollection  of  the  7th  section  of    Criminal 
3  &  4  Vict.  c.  54,  of  the  precise  language  and  form  of  that  ^'««'»c— 
section,   and  thought  that   that  section  would   suffice   for  the  ^^'*'*^'^''^*' 
purpose   of  providing  for  criminal  lunatics  in  the  position  in 
which  the  lunatic   in  the  present    case    is   placed.      But    the 
difficulties  which  have  been  pointed  out  are  somewhat  striking. 
The  Act  of  9  Geo.  4,  c.  40,  points  out  that  the  justices  before 
they  make  the  order  are  to  find  out  about  the  pecuniary  means 
of  the  lunatic.     There  were  provisions  as  to  appeal  which  must 
be  held  to  have  ceased  to  exist  with  the  repeal  of  that  statute 
unless  they  were  by  implication  incorporated  in  and  kept  alive 
by  sect.  7  of  3  4-4  Vict.  c.  54.     I  confess  I  am  not  prepared  to 
go  the  length  of  saying  that  those  salutary  provisions  of  the  Act 
of  9  Geo.  4  are  kept  aUve  by  and  incorporated  in  the  7th  section 
of  3  &  4  Vict.  c.  54.     I  do  not  say  it  is  not  so ;  but  I  do  not 
think  it  necessary  for  the  purpose  of  upholding  the  order  made 
under  the   7th  section   of  the  latter  Act,  to  hold  that  those 
provisions  of  the  former  Act  are  embodied  in  and  kept  alive 
by  it.     I  should  rather  be  inclined  to  think  that  it  was  by  an 
omission  or  oversight  on  the  part  of  those  who  framed  the  later 
Act,  that  those  provisions  were  allowed  to  drop.     The  question 
to  which  I  have  applied  my  mind  is  this — to  see  whether  there  is 
a  sufficiently  substantive  enactment  in  sect.  7  of  3  &  4  VicD. 
c.  54,  for  the  purpose  of  the  present  case.     I  cannot  adopt  the 
view  contended  for  by  Sir  John  Karslake,  that  the  Legislature 
intended  to  repeal  the  Act  of  Parliament  upon  which  sect.  7  of 
3  &  4  Vict.  c.  54,  is  engrafted.     I  cannot  think  the  Legislature 
intended  anything  so  exceptional  and  unusual  as  that  criminal 
lunatics  confined  in  a  public  lunatic  asylum  should  be  left  there 
without  the  parish  or  union  in  which  they  are   settled  being 
called  on  to  contribute  to  their  maintenance ;  and  if  I  can  find 
anything  in  sect.  7  of  3  &  4  Vict.  c.  54,  which  will  suffice  for 
the  purposes  of  the  present  case,  I  think  I  ought  at  once  to 
adopt  it.     Now,  passing  over  for  a  moment  the  recital  in  that 
section,  after  repealing  a  certain  part  of  the  Act  of  9  Geo.  4, 
c.  40,  s.  54,  it  enacts  that  ''it  shall  be  lawful  for  such  two 
justices,  by  order  under  their  hands,  to  direct  the  overseers  of 
the  parish  in  which  they  shall  adjudge  such  insane  persons  as 
last  aforesaid,  to  be  legally  settled,  or  in  case  such  parish  shall 
be  comprised  in  a  union  declared  by  the  Poor  Law  Commis- 
sioners, or  shall  be  under  the  management  of  a  board  of  guardians 
established  by  the  Poor  Law  Commissioners,  then  the  guardians 
of  such  union  or  parish,  as  the  case  may  be,  to  pay  such  weekly 
sum  for  the  maintenance  of  such  person  as  they  or  any  such  twa 
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Rm.        justices  shall  by  writing  under  their  hands  direct."     Now  the 

'•  whole  of  that  is  complete  in  itself  with  one  exception,  namely, 

OF  Stbpmbt   *^*t  i*  speaks  of  the  justices  by  whom  the  order  is  to  be  made 

Union.      by  reference  to  something  else,  calling  them  "  such  two  jastices  " 

rrr:        I  think  the  reference  is  supplied  by  the  preamble  of  the  section 

*       which  recites   sect.  54  of  9   Geo.   4,  c.  40,  by  which   it  was 

Criminal     amoug  Other  things  enacted  ''that  it  should  be  lawful  for  the 
Lnnatie-^    justices  of  the  peace  of  the  county  where  any  person  shonld  be 
kept  in  custody  as  an  insane  person,  &c.^'     Looking  at   that, 
the  words  "  such  two  justices ''  in  sect.  7  of  3  &  4  Vict.  c.  54, 
receive  a  sufficient  explanation,  and  it  becomes  clear  that  what 
the  enacting  part  of  the  section  refers  to  is  the  justices  of  the 
county  where  the  criminal  lunatic  is  kept  in  custody.     It  is  true 
that  this  section  does  not  contain  the  various  provisions   of  9 
Geo.  4,  c.  40,  s.  54 ;  but  there  is  a  substantive  enactment,  and 
in  so  important  a  matter,  in  order  that  the  maintenance  of  a 
criminal   lunatic  should  not  be    a  cobuls  omissus,  I  think  that 
anything  in  that  enactment  which  can  be  held  applicable  should 
be  so  held.     I  think,  therefore,  that  sect.  7  of  3  &  4  Vict.  c.  54, 
is  sufficient  for  the  purposes  of  this  case.     But  then^  it  has  been 
argued,  even  if  this  is  so,  there  are  certain  conditions  necessary 
to  the  enforcing  of  the  order,  and  they  have  not  been  satisfied ; 
and  it  has  been  contended  that  this  order  is  analogous  to  an 
order  of  removal.     Practically,  it  has    the  same  effect,  though 
there  is  no  actual  removal  from  one  parish  to  another,  because 
the  lunatic  is  adjudged  to  be   settled  in  and  chargeable  in  a 
particular  parish,  though  he  remains  in  the  same  place  of  confine- 
ment.    Then  let  us  see  whether  there  is  any  legislative  enactment 
making  the  regulations  as  to  poor  law  orders  of  removal  appli- 
cable to  such  a  case  as  the  present.     I  do  not  find  that  there  is 
any  such  enactment.     The  Act  which  was  referred  to  (11  &  12 
Vict.  c.  31),  modifies  the  previous  legislation  on  the  subject,  viz., 
the  Act  of  4  &  5  Will.  c.  76,  s.  79  of  which  provided  that  the 
notice  of  chargeability  should  be  accompanied  by  a  copy  of  the 
examination.     The  Act  of  11   &   12  Vict.  c.  31,   repeals  that 
enactment,  and  then,  in  sect.  2,  substitutes  for  the  copy  of  the 
examination  a  statement  in  writing  under  the  hands  of  the 
overseers  or  the  guardians  setting  forth  the  grounds  of  removal, 
including  the  particulars  of  the  settlement  relied  upon  in  support 
thereof.     [His  Lordship  read  the  section.]     Here  the  guardiskns 
could  not  comply  with  that  if  there  is  no  removal.     That  enact- 
ment is  therefore  inapplicable  to  the  present  case ;  for  if  there 
is  no  removal,  there  cannot  be  any  statement  of  the  grounds  of 
removal.     The  argument  based  on  the  non-compliance  in   this 
respect  with  the  requirements  of  11  &  12  Vict.  c.  31,  therefore 
fails.     We  come  next  to  consider  the  cases  which  show  that  an 
appeal  mdst  be  conducted  in  like  manner  with  an  appeal  against 
an  order  of  removal.     These  cases  do  not  seem  to  me  to  apply 
in  the  present  instance,  where  we  are    considering,  not  the 
proceedings  on  appeal,  but  the  proceedings  accompanying  the 
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order  and*  the  service  of  the  order.    We  come,  lastly,  to  the        ^^. 
point  that  only  a  portion  of  this  sum  can  be  recovered.     I  think    QujL^i>,^i,g 
that  the  prosecution  have  failed  to  meet  the  contention  of  the   or  Stbfnet 
other  side  as  to  this.     The  Legislature  having,  by  22  &  23  Vict.       Union. 
c.  49,  s.  1,  enacted  that  "with  respect  to  any  debt,  claim,  or        ^^ 
demand  whiqlh  may,  after  the  passing  of  this  Act,  be  lawfully        — 1 
incurred  by  or  become  due  from  the  guardians  of  any  union  or      ^  -  -   i 
parish,  or  the  board  of  management  of  any  school  or  asylum     Lunatic--- 
district,  such  debt,  claim,  or  demand  shall  be  paid  within  the  half  Maintenanct. 
year  in  whigh  the  same  shall  have  been  incurred  or  become  due, 
or  within  three  months  after  the  expiration  of  such  half  year, 
but  not  afterwards,  the  commencement  of  such  half  year  to  be 
reckoned  from  the  time  when  the  last  half  yearns  account  shall  or 
ought  to  have  been  closed  according  to  the  order  of  the'Poor 
Law  Commissioners  or  Poor  Law  Board.'^     The  statute  begins 
to  run  from  the  time  when  the  order  is  served.     I  see  no  answer 
to  the  argument  furnished  by  this  as  to  this  part  of  the  money, 
I  am,  therefore,  of  opinion  that   on  this   our  judgment   must 
be  for  the  defendants.     As  to  the  rest  our  judgment  will  be  for 
thfe  prosecution 

Blackburn,  J. — I  am  of  the  same  opinion.  The  main  question 
really  turns  on  what  is  the  proper  construction  of  sect.  7  of  3  & 
4  Vict.  c.  54.  As  things  now  stand  the  statute  of  9  Geo.  4, 
c.  40,  is  repealed  simpliciter.  This  case  furnishes  an  instance 
of  the  diflSculty  which  frequently  arises  from  one  statute  repealing 
another,  and  things  happening  which  those  who  drew  the  statute 
never  contemplated.  The  9  Geo;  4,  c.  40,  s.  54,  enacted  that 
"  where  any  person  shall  be  kept  in  custody  as  an  insane  person 
by  order  of  any  court,  &c.,  it  shall  and  may  be  lawful  for  any 
two  justices  of  the  peace  of  the  county  where  such  persons  shall 
be  so  kept  in  custody,  to  inquire  into  and  ascertain,  by  the  best 
legal  evidence  that  can  be  procured,  &c.,  the  place  of  the  last 
legal  settlement,  and  the  circumstances  of  such  person ;  and  if  it 
shall  not  appear  that  he  or  she  is  possessed  of  sufficient  property 
which  can  be  applied  to  his  or  her  maintenance,  it  shall  and  may 
be  lawful  for  such  two  justices  to  make  order  under  their  hands 
and  seals  upon  such  parish  where  they  adjudge  him  or  her  to  be 
legally  settled,  to  pay  such  weekly  sum  for  his  or  her  main- 
tenance in  such  place  of  custody  as  one  of  his  Majesty's  principal 
Secretaries  of  State  shall  from  time  to  time  direct,  &c. ;  but  if  it 
shall  appear  that  such  person  is  possessed  of  such  sufficient 
property  as  aforesaid,  then  such  justices  shall  order  and  direct 
the  same  to  be  applied  to  pay  and  satisfy  the  expense  of  the 
maintenance  of  such  person  in  the  manner  hereinbefore  directed." 
Then  there  follows  a  power  of  appeal  given  by  the  same  section. 
As  that  section  stood,  therefore,  it  was  quite  plain  that  two 
justices  were  to  inquire  into  the  legal  settlement  of  the  lunatic, 
and  they  wore  also  to  inquire  whether  he  had  any  means,  and  if 
he  had  no  means  so  that  he  could  be  supported  out  of  his  own 
property,  then  an  order  was  to  be  made  upon  the  parish  to  pay 
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Rbq.        sncli  sum  as  the  Secretary  of  State  should  from  time  to  time 

Q     ^'         direct.     At  that  time  there  was  no  power  with  regard  to  persons 

OF  Stbpnet   detained  in  custody  charged  with  misdemeanors  who  had  been 

Union.      acquitted  on  the  ground  of  insanity.     Then  came  the  Act  of 

^717        3  &  4  Vict.  c.  54,  sect.  3  of  which  enacted  that  where  a  person 

!        charged  with  misdemeanor  has  been   found  not  guilty  on  the 

Criminal  ground  of  insanity,  he  shall  be  detained,  "  and  in  all  such  cases 
Lunatic—  two  justices  of  the  peace  of  the  county,  city,  or  place  where  such 
Maintenance,  person  shall  have  been  acquitted  on  account  of  insanity,  or  shall 
be  kept  in  custody,  shall  have  the  like  power  as  is  given  in  the 
cases  before  mentioned,'^  that  is,  when  a  prisoner  has  become 
insane  while  in  prison,  '^  to  inquire  and  ascertain  the  last  legal 
settlement  of  such  insane  person,  and  also  to  make  the  like 
order  or  orders  for  the  payment  of  such  person's  maintenance, 
and  the  other  charges  aa  above  mentioned/'  that  is,  they  are  to 
have  power  to  make  an  order  for  such  weekly  sum  as  they  or  any 
two  justices  shall  from  time  to  time  direct.  Then  follows,  in 
ss.  4  and  5,  a  power  of  appeal.  So  far  the  statute  of  9  Geo.  4  was 
lefb  untouched,  and  if  matters  stopped  there,  it  would  follow 
that  the  power  of  the  two  justices  to  make  an  order  in  the  case 
of  a  person  who  was  found  insane  upon  a  charge  of  felony  would 
have  been  the  same  as  formerly,  namely,  they  would  have  been 
obliged  to  make  an  order  on  the  place  of  settlement  of  the 
lunatic  to  pay  such  sum  as  one  of  the  Secretaries  of  State  might 
under  his  hand  from  time  to  time  direct.  But  then,  certainly  in 
a  very  clumsy  and  inartificial  way,  perhaps,  to  be  accounted  for 
by  the  supposition  that  the  clause  was  put  in  in  committee  after 
the  Bill  had  been  drawn,  sect.  7  of  3  &  4  Vict.  c.  54,  after 
reciting  sect.  54  of  9  Geo.  4,  c.  40,  and  that  it  is  expedient  that 
so  much  of  that  Act  as  relates  to  the  direction  to  be  given  by  a 
Secretary  of  State  should  be  repealed,  and  other  provisions 
made  in  place  thereof,  enacts  "  that  so  much  of  the  said  Act  as 
relates  to  such  directions  to  be  given  by  such  Secretary  of  State 
shall  be,  and  the  same  is  hereby  repealed ;  and  that  it  shall  be 
lawful  for  such  two  justices,  by  order  under  their  hands,  to 
direct  the  overseers  of  the  parish  in  which  they  shall  adjudge 
such  insane  person  as  last  aforesaid,  to  be  legally  settled,  or  in 
case  such  parish  shall  be  comprised  in  a  union  declared  by  the 
Poor  Law  Commissioners,  or  shall  be  under  the  management  of 
a  board  of  guardians  established  by  the  Poor  Law  Commis- 
sioners, then  the  guardians  of  such  union  or  parish,  as  the  case 
may  be,  to  pay  such  weekly  sum  for  the  maintenance  of  such 
person  as  they  or  any  such  two  justices  shall  by  writing  under 
their  hands  direct.''  Taking  it  as  it  stood  thus,  it  would  appear 
clearly  that  the  part  of  sect.  54  of  the  statute  of  Geo.  4,  which  said 
that  the  payment  of  the  weekly  sum  was  to  be  as  a  Secretary  of 
State  should,  from  time  to  time,  direct,  was  repealed,  and  the  cases 
of  persons  acquitted  of  misdemeanor  and  of  felony  on  the  ground  of 
insanity  were  placed  on  precisely  the  same  footing.  Then  comes 
the  substantial  difficulty,  namely,  that  in  the  subsequent  Act  of 
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8  &  9  Yict.  c.  126^  tHe  statute  of  9  Geo.  4  is  altogether  repealed        Rbo. 
simpliciter  :  what  under  these  circumstances  it  was  the  intention  ^' 

of  the  Legislature   to   express,   is  an   extremely  embarrassing    ^  SrapOTor 
question.    If  it  were  necessary  to  decide  whether  a  power  of       Union. 
appeal  were  given,   and  under  what  circumstances,   I   should 

require  a  great  deal  more  time  to  consider  before  giving  a  final         

opinion,  more  especially  after  what  my  Lord  has  said.   At  present      CVlmnal 
the  inclination  of  my  opinion  is  not  quite  the  same  as  that  of  the     Lnnatic— 
Lord  Chief  Justice.     The  present  inclination  of  my  opinion  as  to  -*'«'»'«'««ce. 
the  effect  of  sect.  7  is  this : — ^when  we  find  in  sect.  7  that  the 
former  enactments  of  the  statute  9  Geo.  4,  are  to  be  altered  in 
some  respects,  and  when  so  altered,  we  find  that  such  two  justices 
shall  make  the  order  for  such  sum  as  the  justices  may  think  fit,  I 
think  that,  if  necessary,  it  should  be  considered  in  the  same  way 
as  if  they  had  altered  the  enactments  of  9  Geo.  4  and  all  were  re- 
enacted  with  the  alteration  in  the  words  of  sect.  7 ;  so  that  accord- 
ing to  my  view,  the  effect  of  sect.  7  would  be  really  this :  Two 
justices  are  to  make  the  inquiry,  as  in  4  Geo.  4,  and  if  they  find 
that  the  lunatic  has  no  means  of  his  own,  they  will  then  ma^e  an 
order  to  pay  such  a  sum  as  two  justices  may  appoint,  subject  to 
an  appeal,  exactly  as  in  the  Act  of  Geo.  4.     That  is,  taking  the 
words  and  expanding  them,  and  giving  the  like  effect  to  them  as 
Lord  Coke  said  of  Littleton's  "  et  caeteras,''  namely,  that  in  his 
"  et  caeteras^'  much  is  implied  (Co.  Litt.  173  C),     No  doubt  we 
do  imply  a  good  deal  on  this  construction,  but  this  is  the  best 
opinion  I  can  form  upon  the  matter.     The  order  is  to  be  made 
subject  to  appeal,  which  appeal  is  to  be  subject  to  all  the  same 
restrictions   and  regulations  as  an  appeal  against  an  order  of 
removal.     In  the  present  case,  a  valid  order  having  been  made 
and  served,  there  is  an  objection  raised  that  the  order  is  inopera- 
tive, because  no  grounds  of  chargeability  and  particulars  of  settle- 
ment were  served  with  it.     I  think,  as  soon  as  the  mode  in  which 
the  grounds  of  chargeability  and  the  necessity  of  sending  them 
as  provided  by  the  Legislature  is  looked  at,  the  objection  will  be 
found  to  be  grounded  on  a  misapprehension,  and  that  we  are  not 
embarrassed  by  this  ground  of  objection  at  all.     The  old  enact- 
ment was  sect.  79  of  4  &  5  Will.  4,  c.  76,  the  Poor  Law  Act, 
which  provided  that  the  pauper  should  not  be  actually  removed 
under  any  order  of  removal  from  any  parish  by  reason  of  his  being 
chargeable  to  or  relieved  therein,  until  twenty-one  days  after  a 
notice  in  writing  of  his  being  so  chargeable  or  relieved,  accom- 
panied by  a  copy  of  the  order  of  removal  and  of  the  examination 
upon  which  such  order  was  made,  shall  have  been  sent  by  post  or 
otherwise  by  the  overseers  of  the  parish  obtaining  such  order  to 
the  overseers  of  the  parish  to  whom  such  order  shall  be  directed. 
That  was  the  provision,  and  the  construction  put  upon  it — ^whether 
rightly  or  wrongly— was  that,  inasmuch  as  the  making  of  the 
order  of  removal  was  in  itself  no  hardship  upon  nor  caused  any 
wrong  at  all  to  the  parties,  it  was  only  when  it  had  been  served 
under  such  circumstances  as  made  the  removability  follow  from  it 
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Reo.        that  there  was  a  grievance ;  and  it  was  held  that  there  could  be 

''•  no  notice  of  appeal  until  not  only  the  order  of  removal  was  served, 

oF^Sn^KY    ^^^>  ^s  the  law  then  stood,  accompanied  also  by  a  copy  of  the 

Union.  examination  upon  which  such  order  was  made.  Then,  by  a  sub- 
~7  sequent  Act — 11  &  12  Vict.  c.  31 — the  sending  of  the  examina- 
;       tion  was  done  away  with,  and  instead  of  it,  sect.  2  provided  that 

Criminal     the   grounds   of  reifaovfiJi,   including  particulars   of    settlement. 
Lunatic—    should  be  sent.     The  consequence  remained,  that  notice  of  appeal 

am  enance.  ^^^j^  ^^^  -j^^  given  till  these  grounds  were  served  with  the  order  ^ 
of  removal,  because  there  was  no  grievance  until  the  person  could 
be  removed.  As  to  the  time  of  appeal,  there  were  a  great  many 
regulations,  to  which  I  need  not  now  refer.  The  argument^  as  I 
understand  it,  of  Sir  John  Karslake  is  this,  that  inasmuch  as  the 
appeal  in  the  present  case  is  to  be  subject  to  all  the  rules  and 
regulations  of  an  appeal  against  an  order  of  removal,  and  as  there 
is  a  rule  or  regulation  which  says  that  the  order  of  removal  shall 
be  no  grievance  in  itself  until  it  has  been  served  with  grounds  of 
removal  and  particulars  of  settlement,  so  the  order  of  maintenance 
cannot  be  operative  until  it  has  been  served  with  grounds  of 
chargeability  and  particulars  of  settlement.  But  in  the  present 
case  the  lunatic  never  can  be  removed.  She  has  been  detained  in 
prison.  It  is  an  order  of  maintenance,  not  of  removal,  conse- 
quently all  the  enactments  that  apply  to  the  time  when  the  lunatic 
pauper  may  be  removed  under  ordinary  circumstances,  and  what 
may  constitute  a  grievance  against  which  there  might  be  an 
appeal,  do  not  apply.  There  was  here  a  grievance  as  soon  as  the 
order  was  .served  ;  and,  therefore,  I  think  that  the  cases  which 
have  been  cited  in  no  way  touch  the  present  case,  and  that  the 
absence  of  the  grounds  of  chargeability  is  no  reason  at  all  why 
the  order  should  not  be  enforced.  With  reference  to  the  fact  that 
the  quarter  sessions  decided  the  other  way,  and  were  wrong  in 
so  doing,  and  the  fact  of  their  having  been  induced  so  to  do  by 
the  learned  counsel  on  behalf  of  his  client,  that  does  not  really 
amount  to  an  estoppel.  I  cannot  understand  upon  what  principle 
it  is  said  that  the  facts  stated  in  these  equitable  replications  are 
an  objection  on  the  return  to  the  mandamus.  If  there  had  been 
any  case  of  that  kind  made  when  the  rule  was  asked  for,  namely, 
that  the  one  party  had  induced  the  quarter  sessions  to  decide 
wrongly,  and  the  other  had  been  in  this  way  tricked  out  of  their 
appeal,  that  might  have  been  an  excellent  reason  for  saying  that 
we  would  not  grant  the  mandamus ;  but  it  is  no  answer  after  the 
mandamtbs  has  been  granted.  The  only  other  question  is  this, 
whether  the  statute  22  &  23  Vict,  c,  49,  s.  1,  is  a  bar  to  that 
portion  of  the  claim  to  which  i  t  is  pleaded.  I  think  it  is  so.  The 
effect  of  that  enactment  is  that  when  demands  or  claims  are  made 
against  a  parish,  they  must  be  paid  within  three  months  after  the 
six  months  within  which  they  accrue.  The  object  of  the  enact- 
ment is  to  prevent  stale  demands  being  made  upon  the  ratepayers. 
Mr.  Poland  endeavoured  to  make  out  that  this  must  be  applied 
only  to  things  arising  on  contract,   but  the  words  '^  claim  or 
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demand  '^  would  cover  everything,  and  therefore  I  see  no  reason  at        R«J. 
all  why  a  demand  or  claim  like  the  present  should  not  be  paid  as    q    "• 
promptly  within  the  nine  months  as  any  other.    The  eff<^ct  of  the    ov  sxEPinET 
statute  is,  that  if  you  commence  litigation  to  recover  it  within       Uifioii. 
nine   months,  thei\  they  cannot  avoid  it  by  delaying  you  by  pro- 
cess of  law ;  but  if  you  do  not  commence  litigation  within  nine 
months,  the  claim  is  barred.     In  the  present  case,  as  to  25Z.,      Criminal 
litigation  was  not  commenced  in  time,  and  consequently,  as  to   i[^^^^^^ 
that  sum,  I  think  they  are  barred.    As  to  costs,  6  &  7  Vict.  c.  67, 
s.  1,  enacts  that,  on  giving  judgment  on  demurrer  in  the  case  of 
a  mandamus,  "  it  shall  be  lawful  for  the  said  court  respectively, 
and  they  are  hereby  required  in  and  by  their  said  judgment,  to 
award  costs  to  be  paid  to  the  party  in  whose  favour  they  shall 
thereby  decide  by  the  otlier  party.''  The  effect  of  that  is  that  the 
prosecution  are  entitled  to  their  costs ;    but  on  the  taxation  the 
defendants  will  be  allowed  costs  as  to  those  demurrers  on  which 
they  have  succeeded. 

Judgment  accordingly. 

Attorney  for  the  prosecution.  Solicitor  to  the  Treasury, 

Attorney  for  the  defendants,  Swepstone, 
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STATUTES  AND   PARTS    OP    STATUTES  AFFECTING 

THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSION  OF  PARLIAMENT  OF  1871. 


GBIMINAL  LAW  AMENDMENT  (VIOLENCE,  THREATS,  &o.)  AOT. 

84  &  35  ViOT.  CAP.  82. 

An  Act  to  amend  the  Criminal  Law  relating  to  Violence,  Threats,  and 

Mole8tation.^29th  June,  1871.] 

Bb  it  enacted  by  the  Queen's  most  excellent  Majesty^  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same  as 
follows : 

Sect.  1.  Every  person  who  shall  do  any  one  or  more  of  the  following  p^^^^  * 
acts,  that  is  to  say,  threato^nSeft. 

(1.)  Use  violence  to  any  person  or  any  property.  tatiooB,  and 

(2.)  Threaten  or  intimidate  any  person  in  such  manner  as  would  justify  obstmotioiL 
a  justice  of  the  peace,  on  complaint  made  to  him,  to  bind  over 
the  person  so  threatening  or  intimidating  to  keep  the  peace. 
(3.)  Molest  or  obstruct  any  person  in  manner  defined  by  this  section, 
with  a  view  to  coerce  such  person,-^ 
(1.)  Being  a  master  to  dismiss  or  to  cease  to  employ  any  workman,  or 
being  a  workman  to  quit  any  employment  or  to  return  work 
before  it  finished ; 
(2.)  Being  a  master  not  to  offer  or  being  a  workman  not  to  accept  any 

employment  or  work ; 
(3.)  Being  a  master  or  workman  to  belong  or  not  to  belong  to  any 

temporary  or  permanent  association  or  combination  ; 
(4.)  Being  a  master  or  workman  to  pay  any  fine  or  penalty  imposed  by 

any  temporary  or  permanent  association  or  combination  ; 
(5.)  Being  a  master  to  alter  the  mode  of  carrying  on  his  business,  or 
the  number  or  description  of  any  persons  employed  by  him, 
shall  be  liable  to  imprisonment,  with  or  without  hard  labour,  for  a  term 
not  exceeding  three  months. 

A  person  shall,  for  the  purposes  of  this  Act,  be  deemed  to  molest  or 
obstruct  another  person  in  any  of  the  following  cases ;  that  is  to  say, 
(1.)  If  he  persistently  follow  such  person  about  from  place  to  place : 
(2.)  If  he  hide  any  tools,  clothes,  or  other  property  owned  or  used  by 
such  person,  or  deprive  him  of  or  hinder  him  in  the  use  thereof : 
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84  &  35  Vicrr.      (3.)  If  he  watch  or  beset  the  house  or  other  place  where  such  person 

C'  32.  resides  or  works,  or  carries  on  business,  or  happens  to  be,  or  the 

^  .  *;    r  r  approach  to  such  house  or  place,  or  if  with  two  or  more  other 

Cnmtruu  Law  ^^         i.     t  n  i  •  J*       j    i 

Amendment  persons  he  follow  such  person   in   a  disorderly   manner  m   or 

(  Violence,  through  any  street  or  road. 

iTireatSy  ^.)       Nothing  in  this  section  shall  prevent  any  person  from  being  liable 
■^^''         under  any  other  Act,  or  otherwise,  to  any  other  or  higher  punishment 
than  is  provided  for  any  offence  by  this  section,  so  that  no  person  be 
punished  twice  for  the  same  offence. 

Provided  that  no  person  shall  be  liable  to  any  punishment  for  doing  or 
conspiring  to  do  any  act  on  the  ground  that  such  act  restrains  or  tends  to 
restrain  the  free  course  of  trade,  unless  such  act  is  one  of  the  acts  herein- 
before specified  in  this  section,  and  is  done  with  the  object  of  coercing  as 
hereinbefore  mentioned. 

Legal  Proceedings, 

Summary  pro-      2.  All  offences  under  this  Act  shall  be  prosecuted  under  the  provisions 
ceedingB  for     of  the  Summary  Jui'isdiction  Acts. 
°^S*8  Ac        Provided  as  foUows  :— 

*^  *     *        1,  The  "  Court  of  Summary  Jurisdiction,"  when  hearing  and  determin- 

ing an  information  or  complaint,  shall  be  constituted  in  some  one 
of  the  following  manners ;  (that  is  to  say,) 
(a)  In  England, 

(i.)    In  any  place  within  the  jurisdiction  of  a  metropolitan 
police  magistrate  or  other  stipendiary  magistrate,  of 
such  magistrate  or  his  substitute  : 
(ii.)  In  the  city  of  London,  of  the  Lord  Mayor  or  any 

alderman  of  the  said  city  : 
(iii.)  In  any  other  place,  of  two  or  more  justices  of  the 
peace  sitting  in  petty  sessions. 
(b,)  In  Scotland,  of  the  sheriff  of  the  cpunty  or  his  substitute, 
(c.)  In  Ireland, 

(i.)  In  the  police  district  of  Dublin  metropolis,  of  a  divi- 
sional justice : 
(ii.)  In  any  "other  place,  of  a  resident  magistrate. 

2.  The  description  of  any  offence  lender  this  Act  in  the  words  of  such 

Act  shall  be  sufficient  in  law. 

3.  Any  exception,  exemption,  proviso,  excuse  or  qualification,  whether 

it  does  or  does  not  accompany  the  description  of  the  offence  in  this 

Act,  may  be  proved  by  the  defendant,  but  need  not  be  specified  or 

negatived  in  the  information,  and  if  so  specified  or  negatived,  no 

proof  in  relation  to  the  matters  so  specified  or  negatived  shall  be 

required  on  the  part  of  the  informant  or  prosecutor. 

Appeal  to  8.  In  England  and  Ireland,  if  any  party  feels  aggrieved  by  any  order  or 

quarter  see-     conviction  made  by  a  court  of  summary  jurisdiction  on  determining  any 

B^'-tid  ^  ^^^^  complaint  or  information  under  this  Act,  the  party  so  aggrieved  may 

appeal  therefrom,  subject  to  the  conditions  and  regulations  following : 

(1.)  The  appeal  shall  be  made  to  some  court  of  general  or  quarter 

sessions  for  the  county  or  place  in  which  the  cause  of  appeal  has 

arisen,  holden  not  less  than  fifteen  days  and  not  more  than  four 

months  after  the  decision  of  the  court  from  which  the  appeal  is 

made. 

(2.)  The  appellant  shall,  within  seven  days  after  the  cause  of  appeal  has 

ai'isen,  give  notice  to  the  other  party  and  to  the  court  of  sum- 
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tnary  jurisdiction  of  his  intention  to  appeal,  and  of  the  ground  34  ft  35  Vict. 
thereof :  ^-  ^^* 

(3.)  The  appellant  shall,  immediately  after  such  notice,  enter  into  a  (j^i^f^^i^^ 
recognizance  in  the  sum  of  ten  pounds  before  a  justice  of  the    Amendment 
peace,  with  two  sufficient  sureties  in  the  sum  of  ten  pounds  con-     ( Violence, 
ditioned  personally  to  try  such  appeal,  and  to  abide  the  judgment  Thrtats,  ^c.) 
of  the  court  thereon  and  to  pay  such  costs  as  may  be  awarded  by  ' 

the  court : 

(4.)  Where  the  appellant  is  in  custody  the  justice  may,  if  he  think  fit, 
on  the  appellant  entering  into  such  recognizance  as  aforesaid,  re- 
lease him  from  custody. 

(5.)  The  court  of  appeal  may  adjourn  the  appeal,  and  upon  the  hearing 
thereof  they  may  confirm,  reverse,  or  modify  the  decision  of  the 
court  of  summary  jurisdiction,  or  remit  the  matter  to  the  court 
of  summary  juiisdiction  with  the  opinion  of  the  court  of  appeal 
thereon,  or  make  such  other  order  in  the  matter  as  the  court 
thinks  just,  and,  if  the  matter  be  remitted  to  the  court  of  sum- 
mary jurisdiction,  the  said  last-mentioned  court  shall  thereupon 
re-hear  and  decide  the  information  or  complaint  in  accordance 
with  the  opinion  of  the  said  court  of  appeal.  The  court  of  appeal 
may  also  make  such  order  as  to  costs  to  be  paid  by  either  party 
as  the  court  thinks  just. 

4.  In  Scotland  it  shall  be  competent  to  any  person  to  appeal  against  Appeal  in 
any  order  or  conviction  under  this  Act  to  the  next  Circuit  Court  of  Justi-  Scotland  aa 
ciary,  or  where  there  are  no  circuit  courts  to  the  High  Court  of  Justiciary  20^q^^  2     ^ 
at  Edinburgh,  in  the  manner  prescribed  by  and  under  the  rules,  limita-  c.  43. 
tions,  conditions,  and  restrictions,  contained  in  the  Act  passed  in  the 
twentieth  year  of  the  reign  of  His  Majesty  King  George  the  Second, 

chapter  forty-three,  in  regard  to  appeals  to  circuit  courts  in  matters 
criminal,  as  the  same  may  be  altered  or  amended  by  any  Acts  of  Parlia- 
ment for  the  time  being  in  force. 

AU  offences  under  this  Act  shall  be  prosecuted  by  the  procurator  fiscal 
of  the  county. 

5.  A  person  who  is  a  master,  father,  son,  or  brother  of  a  master  in  the  Interested 
particular  manufacture,  trade,  or  business  in  or  in  connection  with  which  P«"on  not  to 
any  offence  under  this  Act  is  charged  to  have  been  committed  shall  not  ^qqq^  4  ^ 
act  as  or  as  a  member  of  a  court  of  summary  jurisdiction  or  appeal  for  the  129,  b!  13. 
purposes  of  this  Act. 

Definitions. 

6.  In  this  Act — The  term  Summary  Jurisdiction  Act  shall  mean  as  Definition  of 

follows :  jnriSS 

As  to  England,  the  Act  of  the  session  of  the  eleventh  and  twelfth  years  A.ct8." 
of  the  reign  of  Her  present  Majesty,  chapter  forty-three,  intituled 
"  An  Act  to  facilitate  the  Performance  of  the  Duties  of  Justices  of  the 
Peace  out  of  Sessions  within  England  and  Wales  with  respect  to  Sum- 
mary Convictions  and  Orders,"  and  any  Acts  amending  the  same 
As  to  Scotland,  "  The  Summary  Procedure  Act,  1864 ;  " 
As  to  Ireland,  within  the  police  district  of  Dublin  metropolis,  the  Act 
regulating  the  powers  and  duties  of  justices  of  the  peace  for  such 
district  or  of  the  police  of  such  district,  and  elsewhere  in  Ireland,  "  The 
Petty  Sessions  (Ireland)  Act,  1851,"  and  any  Act  amending  the  same. 

7.  The  Acts  mentioned  in  the  schedule  to  this  Act  are  hereby  repealed  Repeal  of  Acts 

to  the  extent  in  the  third  column  of  that  schedule  mentioned :  in  scaodale  as 

keroin  stated. 


m 


Al>P£l7l>IJt. 


84  A  85  YiGT. 
0.82. 

Criminal  Law 

Amendment 

(Violencey 

Threats,  ifc) 

Act. 


Proyided,  that  the  repeal  enacted  in  this  Act  shall  not  affect— 

(1.)  Anything   duly   done  or  suffered   nnder  any  enactment  hereby 

repealed; 
(2.)  Any  right  or  privilege  acquired  or  any  liability  incurred  under  any 

enactment  hereby  repealed ; 
(8.)  Any  penalty,  forfeiture,  or  other  punishment  incurred  in  respect  of 

any  offence  against  any  enactment  hereby  repealed ; 
(4.)  The  institution  of  any  investigation  or  legal  proceeding  or  any 

other  remedy  for  ascertaining,  enforcing,  recovering,  or  imposing 

any  such  liability,  penalty,  foifeiture,  or  punishment  as  aforesaid. 


SOHEDULE. 


Sesaion  and  Chapter. 


6  Geo.  4,  c.  129    ... 


22  Vict.  c.  84 


24  &  25  Vict.  c.  100 


Title. 


Extent  of  Repeal. 


An  Act  to  repeal  the  laws  re- 
lating to  the  oombination  of 
workmen,  and  to  make  other 
provisions  in  lieu  thereof. 

An  Act  to  amend  and  explain 
an  Act  of  the  sixth  year  of 
the  reign  of  King  Qeorge  the 
Fourth  to  repeal  the  laws  re- 
lating to  the  combination  of  | 
workmen,  and  to  make  other 
provisions  in  lieu  thereof. 

An  Act  to  consolidate  and 
amend  the  Statute  law  of 
England  and  Ireland  relating 
to  offences  against  the  person. 


The  whole  Act. 


The  whole  Act. 


Section  forty-one. 


Short  title. 
Cooimence- 


PEEVENTION  OF  CRIME  ACT. 
34  &  35  Vict.  cap.  112. 

An  Act  for  the  more  effectual  prevention  of  Crime, — \21st  Atigusty  1871.] 

Whereas  it  is  expedient  to  make  further  provisions  for  the  effectual 
prevention  of  crime : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  foUows : 

Preliminary, 

1.  This  Act  may  be  cited  as  "The  Prevention  of  Crime  Act,  1871." 

2.  This  Act  shall  not  come  into  operation  until  the  second  day  of 


ment  of  Act.    November,  one  thousand  eight  hundred  and  seventy-one. 
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Amendment  of  Penal  Servitude  Acts.  8*  *  ^,7^^' 

-'  a  112. 

8.  Any  constable  in  any  police  district  may,  if  authorised  so  to  do  in  ^^ — r 
writing  by  the  chief  o£8cer  of  police  of  that  district,  without  warrant  take     (^y,-,^^  !a" /. 
into  custody  any  convict  who  is  the  holder  of  a  licence  granted  under  the         _» 
Penal  Servitude  Acts,  if  it  appears  to  such  constable  that  such  convict  is  Penalty  on 
getting  his  livelihood  by  dishonest  means,  and  may  bring  him  before  a  holders  of 
court  of  summary  jurisdiction  for  adjudication.  t*^°tJ^  ^^^ 

K  it  appears  from  the  facts  proved  before  such  court  that  there  are  iJy^hood  by 
reasonable  grounds   for  believing   that  the  convict  so  brought  before  it  dishonest 
is  getting  his  livelihood  by  dishonest  means,  such  convict  shall  be  deemed  means, 
to  be  guilty  of  an  offence  against  this  Act,  and  his  licence  shall  be  forfeited. 

4.  Where  in  any  licence  granted  under  the  Penal  Servitude  Acts,  any  Penalty  on 
conditions  different  from  or  in  addition  to  those  contained  in  Schedule  A.  breach  of 
of  the  Penal  Servitude  Act,  1864,  are  inserted,  the  holder  of  such  license,  if  he  ^^Jjj^"* 
breaks  any  such  conditions  by  an  act  that  is  not  of  itself  punishable, 

either  upon  indictment  or  upon  summary  conviction,  shall  be  deemed 
guilty  of  an  offence  against  this  Act,  and  shall  be  liable  to  imprisonment 
for  any  period  not  exceeding  three  months,  with  or  without  hard  labour. 

A  copy  of  any  conditions  annexed  to  any  licence  granted  under  the 
Penal  Servitude  Acts,  other  than  the  conditions  contained  in  Schedule  A. 
of  the  Penal  Servitude  Act,  1864,  shall  be  laid  before  both  Houses  of 
Parliament  within  twenty-one  days  after  the  making  thereof,  if  Parliament 
be  then  sitting,  or  if  not,  then  within  fourteen  days  after  the  commence- 
ment of  the  next  session  of  Parliament. 

5.  Every  holder  of  a  license  granted  under  the  Penal  Servitude  Acts  Convict  hold- 
who  is  at  large  in  Great  Britain  or  Ireland  shall  notify  the  place  of  his  ing  Jioence  to 
residence  to  the  chief  officer  of  police  of  the  district  in  which  lus  residence  J^^qJ  ^ 

is  situated,  and  shall,  whenever  he  changes  such  residence  within  the  poUoe. 
same  police  district^  notify  such  change  to  the  chief  officer  of  police  of 
that  district,  and  whenever  he  changes  his  residence  from  one  police 
district  to  another  shall  notify  such  change  of  residence  to  the  chief 
officer  of  police  of  the  police  district  which  he  is  leaving,  and  to  the  chief 
officer  of  police  of  the  police  district  into  which  he  goes  to  reside ;  more- 
over, every  male  holder  of  such  a  Ucence  as  aforesaid  shall,  once  in  each 
month,  report  himself  at  such  time  as  may  be  prescribed  by  the  chief 
officer  of  police  of  the  district  in  which  such  holder  may  be,  either  to 
such  chief  officer  himself  or  to  such  other  person  as  that  officer  may 
direct,  and  such  report  may,  according  as  such  chief  officer  directs,  be 
required  to  be  made  personally  or  by  letter. 

If  any  holder  of  a  licence  who  is  at  large  in  Great  Britain  or  Ireland, 
remains  in  any  place  for  forty-eight  hours  without  notifying  the  place  of 
his  residence  to  the  chief  officer  of  police  of  the  district  in  which  such 
place  is  situated,  or  fails  to  comply  with  the  requisitions  of  this  section  on 
the  occasion  of  any  change  of  residence,  or  with  the  requisitions  of  this 
section  as  to  reporting  himself  once  in  each  month,  he  shiall  in  every  such 
case,  unless  he  proves  to  the  satisfaction  of  the  court  before  whom  he  is 
tried  that  he  did  his  best  to  act  in  conformity  with  the  law,  be  guilty  of 
an  offence  against  this  Act,  and  upon  conviction  thereof  his  Ucence  may  in 
the  discretion  of  the  court  be  forfeited ;  or,  if  the  term  of  penal  servitude 
in  respect  of  which  his  licence  was  granted  has  expired  at  the  date  of  his 
conviction,  it  shall  be  lawful  for  the  court  to  sentence  him  to  imprison- 
ment, with  or  without  hard  labour,  for  a  term  not  exceeding  one  year,  or 
if  the  said  term  of  penal  servitude  has  not  expired^  but  the  remainder 
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84  &  85  Vior.  unexpired  thereof  is  a  lesser  period  than  one  year,  then  to  sentence  him  to 

0. 112.        imprisonment,  with,  or  without  hard  labour,  to  commence  at  the  expi- 

— T     -  ration  of  the  said  term  of  penal  servitude,  for  such  a  term  as,  together 

CHml^Actf  wi*^  *^®  remainder  unexpired  of  his  said  term  of  penal  servitude,  will  not 

exceed  one  year. 

Register  of  Criminals, 

Register  and         6.  The  following  enactments  shall  be  made  with  a  view  to  facilitate  the 
photographing  identification  of  criminals  : 

of  criminals.        ^^  Eegisters  of  all  persons  convicted  of  crime  in  the  United  Kingdom 

shall  be  kept  in  such  form  and  containing  such  particulars  as 
may  from  time  to  time  be  prescribed,  in  Great  Britain  by  one  of 
Her  Majesty's  principal  Secretaries  of  State,  and  in  Ireland  by 
the  Lord  Lieutenant : 

(2.)  The  register  for  England  shall  be  kept  in  London  under  the 
management  of  the  Commissioner  of  Police  of  the  metropolis,  or 
such  other  person  as  the  Secretary  of  State  may  appoint  : 

(3.)  The  register  for  Scotland  shall  be  kept  in  Edinburgh  under  the 
management  of  the  secretary  to  the  managers  of  the  general 
prison  at  Perth,  or  such  other  person  as  the  Secretary  of  State 
may  appoint : 

(4.)  The  register  for  Ireland  shall  be  kept  in  Dublin  under  the 
management  of  the  Commissioners  of  Police  for  the  police 
district  of  Dublin  metropolis,  or  such  other  person  as  the  Lord 
Lieutenant  may  from  time  to  time  appoint : 

(5.)  In  every  prison,  the  gaoler  or  other  governor  of  the  prison  shall^ 
make  returns  of  the  persons  convicted  of  crime  and  coming 
within  his  custody ;  and  such  returns  shall  be  in  such  form  or 
forms  and  contain  such  particulars  in  Great  Britain  as  the 
Secretary  of  State,  and  in  Ireland  as  the  said  Lord  Lieutenant, 
may  require;  and  every  gaoler  or  other  governor  of  a  prison 
who  refuses  or  neglects  to  transmit  such  returns,  or  wilfully 
transmits  a  return  containing  any  false  or  imperfect  statement, 
shall  for  every  such  offence  forfeit  a  sum  not  exceeding  twenty 
pounds,  to  be  recovered  summarily : 

(6.)  In  Great  Britain  the  Secretary  of  State,  and  in  Ireland  the  said 
Lord  Lieutenant,  may  make  regulations  as  to  the  photographing 
of  all  prisoners  convicted  of  crime  who  may  for  the  time  being 
be  confined  in  any  prison  in  Great  Britain  or  Ireland,  and  may  in 
such  regulations  prescribe  the  time  or  times  at  which  and  the 
manner  and  dress  in  which  such  prisoners  are  to  be  taken,  and 
the  number  of  photographs  of  each  prisoner  to  be  printed,  and 
the  persons  to  whom  such  photographs  are  to  be  sent : 

(7.)  Any  regulations  made  by  the  Secretary  of  State  as  to  the  photo- 
graphing of  prisoners  in  any  prison  in  England  shall  be  deemed 
to  be  regulations  for  the  government  of  that  prison,  and  binding 
on  all  persons,  in  the  same  manner  as  if  they  were  contained  in 
the  first  schedule  annexed  to  the  Prison  Act,  1865. 

(8.)  Any  regulations  made  by  the  Secretary  of  State  as  to  the  photo- 
graphing of  the  prisoners  in  any  prison  in  Scotland,  shall  be 
deemed  to  be  rules  for  prisons  in  Scotland,  and  as  such  shall  be 
binding  on  all  whom  they  may  concern,  in  the  same  manner  as  if 
the  same  were  made  under  and  in  virtue  of  the  powers  contained 
in  the  Prisons  (Scotland)  Administration  Act,  1860  : 
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(9.)  Any  regalations  made  by  the  Lord  Lieatenant  as  to  the  photo-  84  &  85  Yior. 
graphing  of  prisoners  in  any  prison  in  Ireland  shall  be  deemed  to        a  112. 
be  byelaws  duly  made   by  the  Lord  Lieutenant,  and  shall   be   „    ~r 
binding  on  all  persons,  in  the  same  manner  as  if  the  same  were     Crhne^t^ 
made  under  the  authority  of  the  Act  passed  in  the  session  holden 
in  the  nineteenth  and  twentieth  years  of  the  reign  of  Her  present 
Majesty,  chapter  sixty-eight : 

(10.)  Any  prisoner  refusing  to  obey  any  regulation  made  in  pursuance 
of  this  section  shall  be  deemed  guilty  of  an  offence  against 
prison  discipline,  in  England  within  the  meaning  of  the  fifty- 
seventh  regulation  in  the  first  schedule  annexed  to  the  said 
Prison  Act,  1865,  in  Scotland  within  the  meaning  of  the  rules  for 
prisoners  in  Scotland,  certified  under  the  hand  of  one  of  Her 
Majesty's  principal  Secretaries  of  State,  under  and  by  virtue  of 
the  Prisons  (Scotland)  Administration  Act,  1860,  and  in  Ireland 
within  the  meaning  of  the  fifteenth  regulation  contained  in 
section  one  hundred  and  nine  of  the  Act  passed  in  the  seventh 
year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
chapter  seventy-four : 

(11.)  Any  authority  having  power  to  make  regulations  in  pursuance  of 
this  section  may  from  time  to  time  modify,  repeal,  or  add  to  any 
regulations  so  made : 

(12.)  Any  expenses  incurred  in  pursuance  of  this  section  shall  be 
defrayed  as  follows ;  (that  is  to  say,) 

The  expense  of  keeping  the  register  in  London,  Edinburgh, 
and  Dublin  shall,  to  such  amount  as  may  be  sanctioned  by  the 
Treasury,  be  paid  out  of  moneys  provided  by  Parliament : 

The  expenses  incurred  in  photographing  the  prisoners  in  any 

prison  shall  be  deemed  to  be  part  of  the  expenses  incurred  in  the 

maintenance  of  the  prison,  and  shall  be  defrayed  accordingly. 

This  section  shall  not  apply  to  the  prisons  for  convicts  under  the 

superintendence  of  the  directors  of  convict  prisons  or  to  any  military  or 

naval  prison. 

Punishment  of  certain  offenders, 

7.  Where  any  person  is  convicted  on  indictment  of  a  crime,  and  a  Special 
previous  conviction  of  a  crime  is  proved  against  him  he  shall,  at  any  time  offences  by 
within   seven  years  immediately  after  the    expiration    of  the  sentence  J!J^°cted^of ^ 
passed  on  him  for  the  last. of  such  crimes  be  guilty  of  an  offence  against  crime, 
this  Act,  and  be  liable  to  imprisonment,  with  or  without  hard  labour,  for 
a  term  not  exceeding  one  year,  under  the  following  circumstance  or  any 
of  them  : 

First.  If,  on  his  being  charged  by  a  constable  with  getting  his  liveli- 
hood by  dishonest  means,  and  being  brought  before  a  court  of 
summary  jurisdiction,  it  appears  to  such  court  that  there  are 
reasonable  grounds  for  believing  that  the  person  so  charged  is  getting 
his  livelihood  by  dishonest  means :  or. 
Secondly,  If,  on  being  charged  with  any  offence  punishable  on  indict- 
ment or  summary  conviction,  and  on  being  required  by  a  court  of 
summary  jurisdiction  to  give  his  name  and  address,  he  refuses  to  do 
so,  or  gives  a  false  name  or  a  false  address  :  or. 
Thirdly.  If  he  is  found  in  any  place,  whether  public  or  private,  under 
such  circumstances  as  to  satisfy  the  court  before  whom  he  is  brought 
that  he  was  about  to  commit  or  to  aid  in  the  commission  of  any 
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84  &  86  Yior.  offence  ponishable  on  indictment  or  gommary  conviction,   or  was 

a  112.  waiting  for  an  opportunity  to  commit  or  aid  in  the  oomnuBsion  of 

p^~p     f  any  offence  punishable  on  indictment  or  summary  conviction  :  or. 

Crime* AcL        Fourthly.  If  he  is   found    in   or  upon   any  dwelling-house,    or  any 

building,  yard,  or  premises,  being  parcel  of   or  attached  to  such 

dwelling-house,  or  in  or  upon  any  shop,  warehouse,  counting-house, 

or  other  place  of  business,  or  in  any  garden,  orchard,  pleasure  ground, 

or  nursery  ground,  or  in  any  building  or  erection  in  any  garden, 

orchard,  pleasure  ground  or  nursery  ground,  without  being  able  to 

account  to  the  satisfaction  of  the  court  before  whom  he  is  brought 

for  his  being  found  on  such  premises. 

Any  person  charged  with  being  guilty  of  any  offence  against  this  Act  men« 

tioned  in  this  section  may  be  taken  into  custody  as  follows ;  (that  is  to  say,) 

In  the  case  of  any  such  offence  against  this  Act  as  is  first  in  this 

section  mentioned,  by  any  constable  without  warrant,  if  such  constable  is 

authorised  so  to  do  by  the  chief  officer  of  police  of  his  district ; 

In  the  case  of  any  such  offence  against  this  Act  as  is  thirdly  in  this 
section  mentioned,  by  any  constable  without  warrant,  although  such 
constable  is  not  specially  authorised  to  take  him  into  custody  ; 

Also,  where  any  person  is  charged  with  being  guilty  of  an  offence 

against  this  Act  fourthly  in  this  section   mentioned,  he  may,  without 

warrant,  be  apprehended  by  any  constable,  or  by  the  owner  or  occupier 

of  the  property  on  which  he  is  found,  or  by  the  servants  of  the  owner  or 

occupier,  or  by  any  other  person  authorised  by  the  owner  or  occupier,  and 

may  be  detained  until  he  can  be  deUvered  into  the  custody  of  a  constable. 

Person  twice         ^'  ^^^^  ^^7  person  is  convicted  on  indictment  of  a  crime,   and  a 

convicted  may  previous  conviction  of  a  crime  is  proved  against  him,  the  court  having 

be  subject  to    cognizance  of  such  indictment  may,  in  addition  to  any  other  punishment 

P®^*°®  .  .  which  it  may  award  to  him,  direct  that  he  is  to  be  subject  to  the  super- 

^       ^  '     vision  of  the  police  for  a  period  of  seven  years,  or  such  less  period  as  the 

court  may  direct,  commencing  immediately  after  the  expiration  of  the 

sentence  passed  on  him  for  the  last  of  such  crimes. 

Every  person  subject  to  the  supervision  of  the  police,  who  is  at  large  in 
Great  Britain  or  Ireland,  shall  notify  the  place  of  his  residence  to  the 
chief  officer  of  police  of  the  district  in  which  his  residence  is  situated, 
and  shall,  whenever  he  changes  such  residence  within  the  same  police 
district,  notify  such  change  to  the  chief  officer  of  police  of  that  district, 
and  whenever  he  changes  his  residence  from  one  police  district  to  another, 
shall  notify  such  change  of  residence  to  the  chief  officer  of  police  of  the 
police  district  which  he  is  leaving,  and  to  the  chief  officer  of  police 
of  the  police  district  into  which  he  goes  to  reside  ;  moreover  every  person 
subject  to  the  supervision  of  the  police,  if  a  male,  shall  once  in  each 
month  report  himself,  at  such  time  as  may  be  prescribed  by  the  chief 
officer  of  police  of  the  district  in  which  such  holder  may  be,  either  to 
such  chief  officer  himself,  or  to  such  other  person  as  that  officer  may 
direct,  and  such  report  may,  according  as  such  chief  officer  directs,  be 
required  to  be  made  personally  or  by  letter. 

If  any  person  subject  to  the  supervision  of  the  police,  who  is  at  large 
in  Great  Britain  or  Ireland,  remains  in  any  place  ior  forty-eight  hours 
without  notifying  the  place  of  his  residence  to  the  chief  officer  of  police 
of  the  district  in  which  such  place  is  situated,  or  fails  to  comply  with  the 
requisitions  of  this  section  on  the  occasion  of  any  change  of  residence,  or 
with  the  requisitions  of  this  section  as  to  reporting  himself  once  in  each 
month,  he  shall  in  every  such  case,  unless  he  proves  to  the  satisfaction  of 
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the  court  before  whom  he  is  tried  that  he  did  his  best  to  act  in  conformity  84  ft  85  Vior 
with  the  law,  be  guilty  of  an  offence  against  this  Act,  and  npon  conviction       o.  112. 
thereof  he  shall  be  subject  to  be  imprisoned,  with  or  without  hard  labour,  jx^JT^ 
for  any  period  not  exceeding  one  year.  ^Mme^JiJ 

9.  The  rules  contained  in  the  one  hundred  and  sixteenth  section  of  the        

Act  of  the  session  holden  in  the  twenty-fourth  and  twenty-fifth  years  of  Incorporation 
the  reign  of  Her  present  Majesty,  chapter  ninety-six,  intituled  "An  Act®'/^^*^"* 

to  consolidate  and  amend  the  Statute  £^w  of  England  and  Ireland  relating  oedare  on"^ 
to  Larceny  and  other  similar  Offences,"  in  relation  to  the  form  of  and  the  indictments, 
proceedings  upon  an  indictment  for  any  offence  punishable  under  that  Act 
committed  after  previous  conviction,  shall,  with  the  necessary  variations, 
apply  to  any  indictment  for  committing  a  crime  as  defined  by  this  Act 
after  previous  conviction  for  a  crime,  whether  the  crime  charged  in  such 
indictment  or  the  crime  to  which  such  previous  conviction  relates  be  or 
be  not  punishable  under  the  said  Act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter 
ninety-six. 

10.  Every  person  who  occupies  or  keeps  any  lodging-house,  beerhouse,  Penalty  for 
public  house,  or  any  other  house  or  place  where  intoxicating  liquors  are  sold,  labouring 
or  any  place  of  public  entertainment  or  public  resort,  and  knowingly  lodges  ""®^®*»  *®' 
or  knowingly  harbours  thieves  or  reputed  thieves,  or  knowingly  permits  or 
knowingly  suffers  them  to  meet  or  assemble  therein,  or  knowingly  allows 

the  deposit  of  goods  therein  having  reasonable  cause  for  believing  them 
to  be  stolen,  shall  be  guilty  of  an  offence  against  this  Act,  and  be  liable 
to  a  penalty  not  exceeding  ten  pounds,  and  in  default  of  payment  to  be 
imprisoned  for  a  period  not  exceeding  four  months,  with  or  without  hard 
labour,  and  the  court  before  which  he  is  brought  may,  if  it  think  fit,  in 
addition  to  or  in  lieu  of  any  penalty,  require  him  to  enter  into  recoogni-' 
zances,  with  or  without  sureties,  and  if  in  Scotland  to  find  caution,  for 
keeping  the  peace  or  being  of  good  behaviour  during  twelve  months: 
Provided  that 

(1.)  No  person  shall  be  imprisoned  for  not  finding  sureties  or  cautioners 
in  pursuance  of  this  section  for  a  longer  period  than  three  months; 
and 

(2.)  The  security  required  from  a  surety  or  cautioner  shall  not  exceed 
twenty  pounds : 

And  any  Hoense  for  the  sale  of  any  intoxicating  liquors,  or  for  keeping 
any  place  of  public  entertainment  or  public  resort,  which  has  been  granted 
to  the  occupier  or  keeper  of  any  such  house  or  place  as  aforesaid,  may,  in 
the  discretion  of  the  court,  be  forfeited  on  his  first  conviction  of  an  offence 
under  this  section,  and  on  his  second  conviction  for  such  an  offence  his 
license  shall  be  forfeited,  and  he  shall  be  disqualified  for  a  period  of  two 
years  from  receiving  any  such  license ;  moreover,  where  two  convictions 
under  this  section  have  taken  place  within  a  period  of  three  years  in 
respect  of  the  same  premises,  whether  the  persons  convicted  were  or  were 
not  the  same,  the  court  shaU  direct  that  for  a  term  not  exceeding  one 
year  from  the  date  of  the  last  of  such  convictions  no  such  licenses  as 
aforesaid  shall  be  granted  to  any  person  whatever  in  respect  of  such 
premises ;  and  any  license  granted  in  contravention  of  this  section  shall 
be  void. 

Any  licensed  person  brought  before  a  court  in  pursuance  of  this  section 
shall  produce  his  license  for  examination,  and  if  jsuch  license  is  forfeited 
shall  deliver  it  up  altogether,  and  if  such  person  wilfully  neglects  or 
refuses  to  produce  his  license  he  shall,  in  addition  to  any  ottier  penalty 
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under  tliis  section,  be  liable  on  summary  conTiciion  to  a  penalty  not 
exceeding  fiye  pounds  ;  provided  that  any  person  conyicted  under  this 
section  shall  have  a  right  to  appeal  against  such  conviction  in  the  same 
manner  in  all  respects  as  if  the  said  conviction  had  been  for  an  offence 
committed  against  the  provisions  of  the  Act  of  the  ninth  George  the  Fourth, 
chapter  sixty-one. 

11.  Every  person  who  occupies  or  keeps  a  brothel,  and  knowingly 
lodges  or  knowingly  harbours  thieves  or  reputed  thieves,  or  knowingly 
permits  or  knowingly  suffers  them  to  meet  or  assemble  therein,  or  know- 
ingly allows  the  deposit  of  goods  therein  having  reasonable  caose  for 
believing  them  to  be  stolen,  shall  be  guilty  of  an  offence  against  this  Act, 
and  be  Hable  to  a  penalty  not  exceeding  ten  pounds,  and  in  default  of 
payment  to  be  imprisoned  for  a  period  not  exceeding  four  months,  with  or 
without  hard  labour,  and  the  court  before  which  he  is  brought  may,  if  it 
think  fit,  in  addition  to  or  in  lieu  of  any  penalty,  require  him  to  enter  into 
recognizances,  with  or  without  sureties,  as  in  tiiis  Act  described. 

12.  Where  any  person  is  convicted  of  an  assault  on  any  constable  when 
in  the  execution  of  his  duty,  such  person  shall  be  guilty  of  an  offence 
against  this  Act,  and  shall,  in  the  discretion  of  the  court,  be  liable  either 
to  pay  a  penalty  not  exceeding  twenty  pounds,  and  in  default  of  payment 
to  be  imprisoned,  with  or  without  hard  labour,  for  a  term  not  exceeding 
six  months,  or  to  be  imprisoned  for  any  term  not  exceeding  six,  or  in 
case  such  person  has  been  convicted  of  a  similar  assault  within  two  years, 
nine  months,  with  or  without  hard  labour. 

13.  Any  dealer  in  old  metals  who  either  personally  or  by  any  servant  or 
agent  purchases,  receives,  or  bargains  for  any  metal  mentioned  in  the  first 
column  of  the  schedule  annexed  hereto,  whether  new  or  old,  in  any 
quantity  at  one  time  of  less  weight  than  the  quantity  set  opposite  each, 
such  metal  in  the  second  column  of  the  schedule  annexed  hereto,  shall  be 
guilty  of  an  o£Eence  against  this  Act,  and  be  liable  to  a  penalty  not  exceed- 
ing five  pounds. 

For  the  purposes  of  this  section  the  term  ''  dealer  in  old  metals  **  shall 
mean  any  person  dealing  in,  buying,  and  selling  old  metal,  scrap  metal, 
broken  metal,  or  partly  manufactured  metal  goods,  or  defaced  or  old 
metal  goods,  and  whether  such  person  deals  in  such  articles  only,  or 
together  with  second-hand  goods  or  marine  stores. 

14.  Where  any  woman  is  convicted  of  a  crime,  and  a  previous  conviction 
of  a  crime  is  proved  against  her,  any  children  of  such  woman  under  the 
age  of  fourteen  years  who  may  be  under  her  care  and  control  at  the  time 
of  her  conviction  for  the  last  of  such  crimes,  and  who  have  no  visible 
means  of  subsistence,  or  are  without  proper  guardianship,  shall  be  deemed 
to  be  children  to  whom  in 'Great  Britain  the  provisions  of  the  Industrial 
Schools  Act,  1866,  and  in  Ireland  the  provisions  of  the  Industrial  Schools 

'  (Ireland)  Act,  1868,  apply,  and  the  court  by  whom  such  woman  is 
convicted,  or  two  justices  or  a  magistrate,  shail  have  the  same  power  of 
ordering  such  children  to  be  sent  to  a  certified  industrial  school  as  is  vested 
in  two  justices  or  a  magistrate  by  the  fourteenth  section  of  the  Industrial 
Schools  Act,  ]  866,  and  by  the  eleventh  section  of  the  Industrisd  Schools 
(Ireland)  Act,  1868,  in  respect  of  the  children  in  the  said  sections 
described. 

Amendment  of  Ciiminal  Law  in  certain  Cases* 

Evidence  of         15.  Whereas  by  the  fourth  section  of  the  Act  passed  in  the  fifth  year 
vagrancy  and  of  the  reign  of  Kmg  George  the  Fourth,  chapter  eight-ihree>  intituled  "An 
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Act  for  the  punisliment  of  idle  and  disorderly  persons,  and  rogaes  and  34  ft  85  Vict. 
vagabonds,  in  that  part  of  Great  Britain  called  England/'  it  is,  amongst       g.  112. 
other  things,   provided  that  every  suspected  person   or  reputed  thief  p^~I^     a 
frequenting  any  river,  canal,  or  navigable  stream,  dock  or  basin,  or  any     Orhnt^AcL 

quay,  whi^,  or  warehouse  near  or  adjoining  thereto,  or  any  street,  high-         

way,  or  avenue  leading  thereto,  or  any  place  of  public  resort,  or  any  amendment  of 
avenue  leading  thereto,  or  any  street,  highway,  or  place  adjacent,  with  in-  ^»g**°*  Act. 
tent  to  commit  felony,  shall  be  deemed  a  rogue  and  vagabond,  and  may  be 
apprehended  and  committed  to  prison  with  hard  labour  for  any  time  not 
exceeding  three  calendar  months  :  And  whereas  doubts  are  entertained  as 
to  the  construction  of  the  said  provision,  and  as  to  the  nature  of  the  evidence 
required  to  prove  the  intent  to  commit  a  felony :  Be  it  enacted,  firstly,  the 
said  section  shall  be  construed  as  if  instead  of  the  words  "highway  or 
place  adjacent "  there  were  inserted  the  words  "or  any  highway  or  any  place 
adjacent  to  a  street  or  highway  ;"  and,  secondly,  that  in  proving  the  intent 
to  commit  a  felony  it  shcJl  not  be  necessary  to  show  that  the  person  sus- 
pected was  guilty  of  any  particular  act  or  acts  tending  to  show  his  purpose 
or  intent,  and  he  may  be  convicted  if  from  the  circumstances  of  the  case, 
and  from  his  known  character  as  proved  to  the  justices  of  the  peace  or 
court  before  whom  or  which  he  is  brought,  it  appears  to  such  justice  or 
court  that  his  intent  was  to  commit  a  felony ;  and  the  provisions  of  the 
said  section,  as  amended  by  this  section,  shall  be  in  force  in  Scotland  and 
Ireland.  For  the  purposes  of  this  section,  in  Scotland  the  word  felony  shall 
mean  in  any  of  the  pleas  of  the  Crown,  any  theft,  which  in  respect  of  aggra- 
vation, or  of  the  amount  in  value  of  the  money,  goods,  or  things  stolen, 
may  be  punished  with  penal  servitude,  any  forgery,  and  any  uttering  of 
any  forged  writing. 

16.  Any  constable  may,  under  the  circumstances  hereafter  in  this  section  Power  to 
mentioned  be  authorised  in  writing  by  a  chief  officer  of  police  to  enter,  and  search  for 
if  so  authorised  may  enter,  any  house,  shop,  warehouse,  yard,  or  other  ^tol®*^ 
premises  in  search  of  stolen  property,  and  search  and  seize  and  secure  any  ^'^^^  ^' 
property  he  may  believe  to  have  been  stolen,  in  the  same  mtmner  as  he 
would  be  authorised  to  do  if  he  had  a  search  warrant,  and  the  property 
seized,  if  any,  correspond  to  the  property  described  in  such  search  warrant. 
In  every  case  in  which  any  property  is  seized  in  pursuance  of  this  section 
the  person  on  whose  premises  it  was  at  the  time  of  seizure,  or  the  person 
from  whom  it  was  taken  if  other  than  the  person  on  whose  premises  it  was, 
shall,  unless  previously  charged  with  receiving  the  same  knowing  it  to  have 
been  stolen,  be  summoned  before  a  court  of  summary  jurisdiction  to  account 
for  his  possession  of  such  property,  and  such  court  shall  make  such  order 
respecting  the  disposal  of  such  property,  and  may  award  such  costs  as  the 
justice  of  the  case  may  require. 

It  shall  be  lawful  for  any  chief  officer  of  police  to  give  such  authority  as 
aforesaid  in  the  following  cases,  or  either  of  them  :-* 

First.  When  the  premises  to  be  searched  are,  or  within  the  preceding 
twelve  months  have  been,  in  the  occupation  of  any  person  who  has  been 
convicted  of  receiving  stolen  property  or  of  harbouring  thieves  :  or 
Second.  When  the  premises  to  be  searched  are  in  the  occupation  of 
any  person  who  has  been  convicted  of  any  offence  involving  fraud  or 
dishonesty,  and  punishable  by  penal  servitude  or  imprisonment : 
And  it  shall  not  be  necessary  for  such  chief  officer  of  police  on  giving 
such  authority  to  specify  any  particular  property,  but  he  may  give  such 
authority  if  he  has  reason  to  beHeve  generally  that  such  premises  are  being 
made  a  receptacle  for  stolen  goods. 

uu2 
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Legal  Proceedings, 

17.  Any  offence  against  this  Act  may  be  prosecnted  before  a  court  of 
summary  jurisdiction,  as  follows : 

In  England,  in  manner  directed  by  tHe  Act  of  tHe  session  of  the  eleventh 
and  twelfth  year  of  the  reign  of  Her  present  Majesty,  chapter  forty- 
three,  intituled,  ''  An  Act  to  facilitate  the  performance  of  the  duties  of 
justices  of  the  peace  out  of  sessions  within  England  and  Wales  with 
respect  to  summary  convictions  and  orders/'  and  any  Act  amending  the 
same : 

In  Scotland,  under  the  provisions  of  the  Summary  Procedure  Act,  1864, 
and  any  Act  amending  the  same  : 

In  Ireland,  within  the  police  district  of  Dublin  metropolis,  according  to 
the  provisions  of  the  Act  regulating  the  powers  and  duties  of  justices 
of  the  peace  for  such  district,  or  of  the  police  of  such  district,  and  else- 
where in  Ireland  in  manner  directed  by  the  Petty  Sessions  (Ireland) 
Act,  1851,  and  any  Act  amending  the  same : 

''Oourt  of  summary  jurisdiction  "  shall  in  this  Act  mean  and  include 
any  justice  or  justices  of  the  peace,  sheriff  or  sheriff  substitute,  metro- 
politan police  magistrate,  stipendiary  or  other  magistrate,  or  officer,  by 
whatever  name  called,  to  whom  jurisdiction  is  given  by  the  Acts  in  this 
section  mentioned,  or  any  Acts  therein  referred  to,  or  to  proceedings 
before  whom  the  provisions  of  such  Acts  are  or  may  be  made 
applicable. 

Provided  as  follows  :-^ 

1.  The  "Ooort  of  Summary  Jurisdiction,"  when  hearing  and  determin- 
ing an  information,  complaint,  or  other  proceeding  in  respect  of  an  offence 
against  this  Act,  shall  be  constituted  in  some  one  of  the  following  manners : 
that  is  to  say,  in  England,  either  of  two  or  more  justices  of  the  peace  in 
petty  sessions  sitting  at  a  pla6e  appointed  for  holding  petty  sessions,  or  of 
one  of  the  magistrates  hereinafter  mentioned,  sitting  alone  or  with  others 
at  some  court  or  other  place  appointed  for  the  administration  of  justice  ; 
that  is  to  say,  the  Lord  Mayor,  a  metropolitan  police  magistrate,  a  stipen- 
diary magistrate,  or  some  other  officer  or  officers  for  the  time  being 
empowered  by  law  to  do  alone  or  with  others  any  act  authorised  to  be  done 
by  more  than  one  justice  of  the  peace ;  and  in  Scotland,  of  two  or  more 
justices  of  the  peace  sitting  as  judges  in  a  justice  of  the  peace  court,  or  of 
one  of  the  magistrates  liercinafter' mentioned,  sitting  alone  or  with  others 
at  some  court  or  other  place  appointed  for  the  adnunistration  of  justice ; 
that  is  to  say,  the  sheriff  or  sheriff  substitute  of  the  county,  or  the  provost 
or  other  magistrate  of  a  royal  burgh,  or  some  other  officer  or  officers  for 
the  time  being  empowered  by  law  to  do  alone  or  with  others  any  act 
authorised  to  be  done  by  more  than  one  justice  of  the  peace  ;  and  all  neces- 
sary powers  and  authorities  are  hereby  conferred  upon  such  court  in 
Scotland ;  in  Ireland,  within  the  police  district  of  Dublin  metropolis,  of 
one  of  the  divisional  justices  of  the  said  district  sitting  at  a  police  court 
within  the  said  district ;  and  elsewhere,  of  a  stipendiary  magistrate  sitting 
alone  or  with  others,  or  of  any  two  or  more  justices  of  the  peace  sitting  in 
petty  sessions  at  a  place  appointed  for  holding  petty  sessions. 

2.  The  description  of  any  offence  against  this  Act  in  the  words  of  this 
Act  shall  be  sufficient  in  law. 

3.  Any  exception,  exemption,  proviso,  excuse,  or  qualification,  whether 
it  does  or  does  not  accompany  the  description  of  the  offehce  in*  this  Act, 
may  be  proved  by  the  defendant,  but  need  not  be  l^pecified  or  negatived  in 
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the  informaiion  or  complaint^  and  if  so  specified  or  negatived  no  proof  ia  34  ft  85  Vicr. 
relation  to  tbe  matters  so  specified  or  negatived  sHall  be  required  on  the       c.  112. 
part  of  the  informant  or  prosecutor  or  complainant.  Prevention  of 

4.  Where  any  offence  against  this  Act  involves  the  forfeiture  of  a  licence     Cn,M  Act, 
granted  under  the  Penal  Servitude  Acts,  the  court  by  whom  the  offender 

is  convicted  may  commit  him  to  any  prison  within  its  jurisdiction,  there  to 
remain  until  he  can  conveniently  be  removed  to  some  prison  in  which  con- 
victs under  sentence  of  penal  servitude  may  lawfully  be  confined,  in  order 
that  he  may  there  undergo  the  term  of  penal  servitude  to  which  he  is  liable 
under  the  said  Penal  Servitude  Acts  or  some  of  them  ;  and  any  person  so 
committed  may  be  kept  to  hard  labour. 

5.  Any  person  accused  of  an  offence  against  this  Act  may  be  remanded 
from  time  to  time  by  the  court  before  whom  he  is  brought  for  the  purpose 
of  enabling  evidence  to  be  obtained  against  him,  or  for  any  other  just  cause. 

6.  No  warrant  or  conviction  in  respect  of  any  offence  against  this  Act 
shall  be  quashed  for  want  of  form,  and  the  court  before  whom  any  question 
relating  to  the  validity  of  any  such  warrant  or  conviction  is  brought  may 
amend  such  warrant  or  conviction  if  it  is  of  opinion  that  there  was  suffi- 
cient evidence  before  the  court  by  whom  the  warrant  was  issued  or 
conviction  made  to  justify  the  issue  of  such  warrant  or  making  of  such 
conviction. 

7.  All  penalties  imposed  under  this  Act  in  Scotland  may,  unless  it  is 
otherwise  provided,  in  default  of  payment,  be  enforced  by  imprisonment 
for  a  term  to  be  specified  in  the  judgment  or  sentence  of  the  court,  but  not 
exceeding  three  calendar  months  ;  and  all  penalties  imposed  and  recovered 
xmder  tMs  Act  in  Scotland  shall  be  paid  to  the  derk  of  the  court,  and  by 
him  accounted  for  and  paid  to  the  Queen's  and  Lord  Treasurer's  Bemem« 
branoer  in  behalf  of  Her  Majesty. 

All  penalties  imposed  under  this  Act  in  Ireland  shall  be  applied  accord- 
ing to  the  Fines  (Ireland)  Act,  1851^  or  any  Act  amending  the  same. 

18.  A  previous  conviction  may  be  proved  in  any  legal  proceeding  what-  Eyidence  of 
ever  against  any  person  by  producing  a  record  or  extract  of  such  conviction,  provions 
and  by  giving  proof  of  the  identity  of  the  person  against  whom  the  <^^^<5t*<>"' 
conviction  is  sought  to  be  proved  with  the  person  appearing  in  the  record 
or  extract  of  conviction  to  have  been  convicted. 

A  record  or  extract  of  a  conviction  shsJl  in  the  case  of  an  indictable 
offence  consist  of  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part  of  the  indictment  and  conviction),  and  purporting 
to  be  signed  by  the  clerk  of  the  court  or  other  officer  having  the  custody 
of  the  records  of  the  court  by  which  such  conviction  was  made,  or  pur- 
porting to  be  signed  by  the  deputy  of  such  clerk  or  officer ;  and  in  the  case 
of  a  summary  conviction  shsJl  consist  of  a  copy  of  such  conviction  pur- 
porting to  be  signed  by  any  justice  of  the  peace  having  jurisdiction  over 
the  offence  in  respect  of  which  such  conviction  was  made,  or  to  be  signed 
by  the  proper  officer  of  the  court  by  which  such  conviction  was  made,  or  by 
the  clerk  or  other  officer  of  any  court  to  which  such  conviction  has  been 
returned. 

A  record  or  extract  of  any  conviction  made  in  pursuance  of  this  section 
shall  be  admissible  in  evidence  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the  same. 

A  previous  conviction  in  any  one  part  of  the  united  Kingdom  may  be 
proved  against  a  prisoner  in  any  other  part  of  the  United  Kingdom ;  and 
a  conviction  before  the  passing  of  this  Act  shall  be  admissable  in  the  same 
manner  as  if  if  had  taken  place  after  the  passing  thereof. 
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84  ft  86  Vict.      A  fee  not  exceeding  five  shillings  may  be  charged  for  a  record  of  a  con* 

a  112.      Tiction  given  in  pursuance  of  this  section. 

^  — 7  The  mode  of  proving  a  previous  conviction  authorised  by  this  section 

r^^l^TJ-^  shall  be  in  addition  to  and  not  in  exclusion  of  any  other  authorised  mode 
Lnme  Act,       -  .  i  .  . . 
of  provmg  such  conviction. 

Eyidence  in  1^-  Where  proceedings  are  taken  against  any  person  for  having  received 

oAsesof  receiv-  goods  knowing  them  to  be  stolen,  or  for  having  in  his  possession  stolen 

ing  stolen        property,  evidence  may  be  given  at  any  stage  of  the  proceedings  that  there 

property.         ^^  found  in  the  possession  of  such  person  other  property  stolen  within  the 

preceding  period  of  twelve  months,  and  such  evidence  may  be  taken  into 

consideration  for  the  purpose  of  proving  that  such  persons  knew  the 

property  to  be  stolen  which  forms  the  subject  of  the  proceedings  taken 

against  him. 

Where  proceedings  are  taken  against  any  person  for  having  received  goods 

knowing  them  to  be  stolen,  or  for  having  in  his  possession  stolen  property, 

and  evidence  has  been  given  that  the  stolen  property  has  been  found  in  his 

possession,  then  if  such  person  has  within  five  years  immediately  preceding 

been  convicted  of  any  offence  involving  fraud  or  dishonesty,  evidence  of  such 

previous  conviction  may  be  given  at  any  stage  of  the  proceedings,  and  may 

be  taken  into  consideration  for  the  purpose  of  proving  that  the  person 

accused  knew  the  property  which  was  proved  to  be  in  his  possession  to  have 

been  stolen  ;  provided  that  not  less  than  seven  days  notice  in  writing  shall 

have  been  given  to  the  person  accused  that  proof  is  intended  to  be  given  of 

such  previous  conviction ;  and  it  shall  not  be  necessary  for  the  purposes  of 

this  section  to  charge  in  the  indictment  the  previous  conviction  of  the 

person  so  accused. 

Definitions, 

Interpret-  20.  The  expression  "  the  Penal  Servitude  Acts  **  means,  as  the  case 

tion :  "Penal  requires,  the  Penal  Servitude  Acts,   1853,  1867,  and  1874,  or  any  of 
Semtade         t^-ut.^ 

Acts;"  tnem. 

**  Crime ; "  ^6  expression  "  crime  "  means,  in  England  and  Ireland,  any  felony, 

"  Ofifence ;  **  or  the  offence  of  uttering  false  or  counterfeit  coin,  or  of  possessing 

*tt^^r°*"^*.^*'"  counterfeit  gold  or  silver  coin,  or  the  offence  of  obtaining  goods  or 

trict-"***Ohi  f         money  by  fjJse  pretences,  or  the  offence  of  conspiracy  to  defraud,  or 
ofBoer  of  uiy  misdemeanour  under  the  fifty-eighth  section  of  the  Act  passed  in 

police ; "  the  session  of  the  twenty-fourth  and  twenty-fifth  years  of  the  reign 

**Lord  Qf  Qer  present  Majesty,  chapter  ninety-six;  and  in  Scotland,  any  of 

LieuteD  ^^  ^leaa  of  the  Grown,  any  theft  which,  in  respect  of  any  aggrava** 

tion,  or  of  the  amount  in  value  of  the  money,  goods,  or  thing  stolen, 
may  be  punished  with  penal  servitude,  any  forgery,  and  any  uttering 
of  any  forged  writing,  falsehood,  fraud,  and  wilful  imposition,  uttering 
base  coin,  or  the  possession  of  such  coin  with  intent  to  utter  the  same. 
The  expression  "  offence ''  means  any  act  or  omission  which  is  not  a 
crime  as  defined  by  this  Act,  and  is  punishable  on  indictment  or  sum- 
mary conviction. 
The  expression  ''  indictment "  shall  in  Scotland  include  criminal  letters 

and  criminal  libel. 
The  expression  *'  police  district "  means — 
In  England, — 
(1.)  The  city  of  London  and  the  liberties  thereof 
(2.)  The  metropolitan  police  district :  i 

(3.)  Elsewhere  in  England,  any  county,  riding,  pa^,  division,  or 
liberty  of  a  county,  borough,  buigh,  dty,  town,  place,  or 
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union,  or  combination  of  places  maintaining  a  separate  police  34  ft  8ft  Vior. 
.    force ;  and  all  the  police  under  one  chief  constable  shall  be       a  112. 
deemed  to  constitute  one  force  for  the  purposes  of  this  defini-    dl^"T1,  ;./ 

*ion  •  Crime  Act. 

In  Scotland, — 

Any  county,  city,  burgh,  town,   place,  or  combination  of  places 
maintaining  a  separate  police  force ;  and  all  the  police  under 
one  chief  constable  shall  l^e  deemed  to  constitute  one  force 
for  the  purposes  of  this  definition  : 
In  Ireland, — 

(1.)  The  police  district  of  Dublin  metropolis : 
(2.)  Elsewhere  in  Ireland,   any  district,  whether  city,   town,  or 
county,  over  which  is  appointed  a  sub-inspector  of  the  Boyal 
Irish  Constabulary. 
The  expression  "  chief  officer  of  police  *'  means — 
In  England, — 

(1.)  In  the  city  of  London  and  the  liberties  thereof,  the  commis- 
sioner of  Oity  police : 
(2.)  In  the  metropolitan  police  district,  the  commissioner  of  police 

of  the  metropolis : 
'(3.)  Elsewhere  in  England,  the  chief  constable,  or  head  constable, 
or  other  officer,  by  whatever  name  called,  having  the  chief 
command  of  the  police  in  the  police  district  in  reference  to 
which  such  expression  occurs : 
In  Scotland, — 

The  chief  constable,  or  head  constable,  or  other  officer,  by  what- 
ever  name  called,  having  the  chief  command  of  the  police  in  the 
police  district  in  reference  to  which  such  expression  occurs : 
In  Ireland, — 

(1.)  In  the  police  district  of  Dublin  metropolis,  either  of  the 

commissioners  of  police  for  the  said  district : 
(2.)  Elsewhere  in  Ireland,  in  any  other  police  district,  the  sub- 
inspector  of  the  Boyal  Irish  Oonstabulary : 
Any  act  or  thing  by  this  Act  authorised  to  be  done  by  the  chief  officer 
of  police  may  be  done  by  any  person  authorised  by  him  in  that  behalf. 
The  expression  ''  Lord  Lieutenant  *'  includes  the  Lords  Justices  or  other 
chief  governors  or  governor  of  Lreland  for  the  time  being. 

BepecU  of  Acts  and  Saving  Clause, 

21.  From  and  after  the  time  at  which  this  Act  comes  into  operation.  Repeal  of 
there  shall  be  repealed.  Acts. 

(1.)  The  Habitual  Criminals  Act,  1869  : 

(2.)  So  much  of  the  fourth  section  of  the  Penal  Servitude  Act,  1864, 
as  requires  the  holder  of  a  license  to  report  himself. 

Provided  that  the  repeal  enacted  in  this  Act  shall  not  affect  any 
penalty,  forfeiture,  or  other  punishment  incurred  or  to  be  incurred  in 
respect  of  any  offence  committed  before  this  Act  comes  into  operation,  or 
any  prosecution  or  other  remedy  or  legal  proceeding  for  enforcing  or 
recovering  any  such  penalty,  forfeiture,  or  other  punishment  as  aforesaid. 

22.  This  Act  shflJl  not  affect  the  infliction  of  capital  punishment  in  Saving  as  to 
any  case  where  capital  punishment  would  have  been  inflicted  if  this  Act  oap^^ 
had  not  passed.  puniriunMit. 
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84  ft  86  YiOT. 
a  112. 

I^eoention  of 
CntM  Act, 


SoHBDULE  above  referred  to. 


Oolnmn  1. 
List  of  MetalB. 


Lead,  or  any  composite  the  principal  ingredient  of  which 

Is  xeacL  •••  •••  •••  ..•  .••  •••  •••  •••  •..  ••• 

Copper,   or  any  composite  the    principal  ingredient  of 

which  is  copper     ...     ••• 

Brass,  or  any  composite  the  principal  ingredient  of  which 

18  Draso  •••  ..•  •••  ..•  ...  •••  ..•  ...  •••  ••• 

Tin,  or  any  composite  the  principal  ingredient  of  which 

18  vin   •••  •*•  •••  •••  ...  •••  •••  ...  •.•  ••• 

Pewter,   or    any  composite   the  principal  ingredient  of 

wmcn  18  pewxer    •••     •••     .*•     •••     •••     •••     •.•     ••• 

German  silver,  or  spelter,  or  any  composite  the  principal 

ingredient  of  which  is  German  silver  or  spelter 


•••     ••« 


Oolonm  2. 

QaantitiaB  of 
not  1688  than 


112  lbs. 
56  lbs. 
56  lbs. 
56  lbs. 
56  lbs. 
56  lbs. 
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STATUTES   AND    PARTS    OF    STATUTES   AFFECTING 

THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSIONS  OP  PARLIAMENT  OF   1873. 


MUNICIPAL  COEPORATIONS  EVIDENCE  ACT. 

86  &  87  ViOT.  CAP.  33.  , 

An  Act  to  facilitate  the  Proof  of  Byelaws  and  Proceedings  of  Municipal 
Corporations  in  England  and  Wales, — [7tk  July,  1873.] 

Whebbab  it  is  expedient  to  facilitate  the  proof  the  bjelawB  and  pro- 
ceedings of  mtmicipal  corporations  in  England  and  Wales : 

Be  it  therefore  enacted  by  the  Qaeen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritoal  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  '*  Municipal  Corpora-  Short  title, 
tions  Evidence  Act,  1873/' 

2.  The  production  of  a  written  or  printed  copy  of  any  byelaws  made  Proof  of  bya- 
by  the  council  of  a  borough,  either  under  the  Municipal  Corporations  ^^*' 

Act  of  the  fifth  and  sixth  of  William  the  Fourth,  chapter  seventy-three, 
or  under  any  present  or  future  general  or  local  Act  of  Parliament,  authen- 
ticated by  the  common  seal  of  the  borough,  shsJl  be  evidence,  until  the 
contrary  is  proved,  of  the  due  making  and  existence  of  such  byelaws,  and, 
if  so  stated  in  such  copy,  of  the  same  byelaws  having  been  approved  and 
confirmed  by  the  authority  whose  approval  or  confirmation  is  or  shsJl  be 
required  to  the  making  or  enforcing  of  such  byelaws  in  all  legal  pro- 
ceedings, without  further  proof  of  the  making  of  such  byelaws,  or  of  such 
approval  or  confirmation  or  of  the  said  common  seal. 

8.  Any  minute  of  proceedings  at  meetings  of  the  council,  or  of  com-  Proofs  of  pro- 
mittees  of  the  council,  if  signed  by  any  person  purporting  to  be  the  codings  of  ^ 
mayor  of  the  borough  or  the  chairman  of  a  meeting  of  the  council  or  co^cfl  *pd  iu 
committee  of  the  council,  either  at  the  meeting  of  the  council  or  com- 
mittee of  the  council  at  which  such  proceedings  took  place,  or  at  the  next 
ensuing  meeting  of  the  council  or  committee  of  the  council,  shall  be 
receivable  in  evidence  in  all  legal  proceedings,  without  further  proof ;  and, 
until  the  contrary  ib  proved,  every  meeting  of  the  council  or  committee  of 
the  council  in  respect  of  the  proceedings  of  which  minutes  have  been  so 
made  shall  be  deemed  to  have  been  duly  convened  and  held,  and  all  the 
members  thereof  to  have  been  duly  qualified,  and,  when  such  proceedings  are 
proceedings  of  committees,  that  such  committees  have  been   duly  and 
regularly  constituted;  and  had  power  to  deal  with  the  matters  referred  to 
in  such  proceedings. 

4.  If  any  person  shall  forge  the  seal  or  signatures  of  any  document  in  Ponithmant 
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86  &  87  Vior.  this  Act  mentioned  or  referred  to  or  shall  tender  in  evidence  any  such 

0.  83.        document  with  a  false  or  counterfeit  seal  or  signature  thereto,  knowing 

"TT  J    the  same  to  he  false  or  counterfeit,  he  shall  upon  conviction  he  liable  to 

cJporationM  imprisonment  for  any  term  not  exceeding  three  years  nor  less  than  one 

Evidence  Act,  year  with  hard  labour. 

—7-  6.  The  word  "  borough  "  in  the  construction  of  this  Act  shall  mean 

'^Ii'*r^^°^       city,  borough,  or  town  corporate. 

tores. 

InterpretAtion 

of  "  bDroogh." 


EXTRADITION    AOT,    1873. 

86  &  87  ViOT.  CAP.  60. 

An  Act  to  amend  the  Extradition  Act,  1870. — [hth  August,  1878.] 

6b  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  aitthority  of  the  same, 
as  follows  :~^ 
OoDBtrQotion        1.  This  Act  shall  be  construed  as  one  with  the  Extradition  Act,  1870, 
of  Act  and      (in  this  Act  referred  to  as  the  principal  Act),  and  the  principal  Act  and 
Aq4v"?*^  this  Act  may  be  cited  together  as  "The  Extradition  Acts,  1870  and 
52  °'    1878,"  and  this  Act  may  be  cited  alone  as  "  The  Extradition  Act,  1873." 

Explanation  of      2.  Whereas  by  section  six  of  the  principal  Act  it  is  enacted  as  follows : — 
Mcu  6  of  «  Where  this  Act  applies  in  the  case  of  any  foreign  State,  every  fugitive 

^ *^  ^"^**  crimfnal  of  that  State  who  is  in  or  suspected  of  being  in  any  part  of  Her 
Majesty's  dominions,  or  that  part  whidi  is  specified  in  the  order  applying 
this  Act  (as  the  case  may  be),  shall  be  liable  to  be  apprehended  and  sur- 
rendered in  manner  provided  by  this  Act,  whether  the  crime  in  respect  of 
which  the  surrender  is  sought  was  committed  before  or  after  the  date  of 
the  order,  and  whether  there  is  or  is  not  any  concurrent  jurisdiction  in  any 
court  of  Her  Majesty's  dominions  over  that  crime." 

And  whereas  doubts  have  arisen  as  to  the  application  of  the  said  section 
to  crimes  committed  before  the  passing  of  the  principal  Act,  and  it  is 
expedient  to  remove  such  doubts,  it  is  therefore  hereby  declared  that— 
A  crime  committed  before  the  date  of  the  order  includes  in  the  said 
section  a  crime  committed  before  the  passing  of  the  principal  Act, 
and  the  principal  Act  and  this  Act  shall  be  construed  accordingly. 
Liability  of  ao-      8.  Whereas  a  person  who  is  accessory  before  or  after  the  fa^,  or 
ooBBories  to  be  counsels,  or  procures,  commands,  aids,  or  abets  the  commission  of  any  in- 
snrrendared.    diotable  offence,  is  by  English  law  liable  to  be  tried  and  punished  as  if  he 
were  the  principal  offender,  but  doubts  have  arisen  whether  such  person 
as  well  as  the  principal  offender  can  be  surrendered  under  the  principal 
Act,  and  it  is  expedient  to  remove  such  doubts :  it  is  therefore  hereby 
declared  that — 

Every  person  who  is  accused  or  convicted  of  having  counselled,  pro- 
cured, commanded,  aided,  or  abetted  the  commission  of  any  extra- 
dition crime,  or  of  being  accessory  before  or  after  the  fact  to  any 
extradition  crime,  shall  be  deemed  for  the  purposes  of  the  principid 
Act  and  this  Act  to  be  accused  or  convicted  of  having  committed 
such  crime,  and  shall  be  liable  to  be  apprehended  and  surrendered 
accordingly. 
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4.  Be  it  declared,  that  tlie  proviuoiu  of  the  prmoipal  Act  relating  to  86  A  87  Vior. 
depositions  and  statements  on  oath  taken  in  a  foreign  State,  and  copies  of        ^  ^^ 
such  original  depositions  and  statements,  do  and  shall  extend  to  afiOLrma-    Rx^adUio 
tions  taken  in  a  foreign  State,  and  copies  of  such  affirmations.  ^^  \%1Z, 

5.  A  Secretary  of  State  may,  by  order  under  his  hand  and  seal,  require         

a  police  magistrate  or  a  justice  of  the  peace  to  take  eyidence  for  the  pur-  Explanation  of 
poses  of  any  criminal  matter  pending  in  any  court  or  tribunal  in  any  ^^\  y.  ^/ 
foreign  State ;  and  the  police  magistrate  or  justice  of  the  peace,  upon  the  52  as  to  state- 
reoeipt  of  such  order,  shall  take  the  evidence  of  every  witness  appearing  mento  on  oath 
before  him  for  the  purpose  in  like  manner  as  if  such  witness  appeared  on  including 
a  charge  against  some  defendant  for  an  indictable  offence,  and  shall  certify  ^ffin^ationa. 
at.  the  foot  of  the  depositions  so  taken  that  such  evidence  was  taken  before  ^^  eyidanoe  * 
him,  and  shall  transmit  the  same  to  the  Secretary  of  State  ;  such  evidence  in  United 
may  be  taken  in  the  presence  or  absence  of  the  person  charged,  if  any,  and  Kingdom  for 
the  fact  of  such  presence  or  absence  shall  be  stated  in  such  deposition.         foreign  crimi- 

Any  person  may,  after  payment  or  tender  to  him  of  a  reasonable  sum 
for  his  costs  and  expenses  in  this  behalf,  be  compelled,  for  the  purposes  of 
this  section,  to  attend  and  give  evidence  and  answer  questions  and  produce 
documents,  in  like  manner  and  subject  to  the  like  conditions  as  he  may  in 
the  case  of  a  charge  preferred  for  an  indictable  offence. 

Every  person  who  wilfully  gives  fake  evidence  before  a  police  magistrate 
or  justice  of  the  peace  under  this  section  shall  be  guilty  of  perjury. 

Provided  that  nothing  in  this  section  shall  apply  in  the  case  of  any 
criminal  matter  of  a  political  character. 

6.  The  jurisdiction  conferred  by  sect.    16  of  the  principal  Act  on  Explanation  of 
a  stipendiary  magistrate,  and  a  sheriff  or  sheriff-substitute,  shall  be  deemed  J^  ^.  ^^  ^ 
to  be  in  addition  to,  and  not  in  derogation  or  exclusion  of,  the  jurisdiction  ^^2.       '^    ^ 
of  the  police  magistrate. 

7.  For  the  purposes  of  the  principal  Act  and  this  Act  a  diplomatic  ExplanaUon  o  f 
representative  of  a  foreign  State,  shall  be  deemed  to  include  any  person  diplomatic  re- 
recognised  by  the  Secretary  of  State  as  a  consul-general  to  that  State,  and  ^^  oonsnl. 

a  consul  or  vice-consul  shall  be  deemed  to  include  any  person  recognised 
by  the  governor  of  a  British  possession  as  a  consular  officer  of  a  foreign 
State. 

8.  The  principal  Act  shall  be  construed  as  if  there  were  included  in  the  Addition  to 
first  schedule  to  that  Act  the  list  of  crimes  contained  in  the  schedule  to  ?^»*  ®/ ?*?•■ 
this  Act. 


Schedule. 
List  of  Crimea. 


The  following  list  of  crimes  is  to  be  construed  according  to  the  law 
existing  in  England  or  in  a  British  possession  (as  the  case  may  be)  at  the 
date  of  the  i^eged  crime,  whether  by  common  law  or  by  statute  made 
before  or  after  the  passing  of  this  Act : 

Kidnapping  and  false  imprisonment. 

Perjury,  and  subornation  of  perjury,  whether  under  common  of  statute 
law. 

24  i-  25  Vict  c.  96,  ^. — ^Any  indictable  offence  under  the  Lwrceny 
Act,  1861,  or  any  Act  amending  or  substituted  for  the  same,  which  is  not 
included  in  the  first  schedule  to  the  principal  Act. 
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d6  &  87  Yior.      Any  indictable  offence  under  the  Act  of  the  session  of  the  twenty-fourth. 
a  60.       and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  ninety- 
Ex&adition   ^^^^*  "  ^^  consolidate  and  amend  the  statute  law  of  England  and  Ireland 
Act^  1878.     i^lftting  to  malicious  injuries  to  property/'  or  any  Act  amending  or  sub- 
stituted for  the  same^  which  is  not  included  in  the  first  schedule  to  the 
principal  Act. 

Any  indictable  offence  under  the  Act  of  the  session  of  the  twenty-fourth 
and  tweniy-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  ninety- 
eight,  "  To  consolidate  and  amend  the  statute  law  of  England  and  Ireland, 
relating  to  indictable  offences  by  forgery,"  or  any  Act  amending  or  substi- 
tuted for  the  same,  which  is  not  included  in  the  first  schedule  to  the 
principal  Act. 

Any  indictable  offence  under  the  Act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  ninety- 
nine,  "  To  consolidate  and  amend  the  statute  law  of  the  United  Kingdom 
against  offences  relating  to  the  coin,"  or  any  Act  amending  or  substituted 
for  the  same,  which  is  not  included  in  the  first  schedule  to  the  principal 
Act. 

Any  indictable  offence  under  the  Act  of  the  session  of  the  twenty-fourth 
and  twenty-fifth  years  of  the  reign  of  Her  present  Majesty,  chapter  one 
hundred,  "To  consolidate  and  amend  the  statute  law  of  England  and 
Ireland  relating  to  offences  against  the  person,"  or  any  Act  amending  or 
substituted  for  the  same,  which  is  not  included  in  the  first  schedule  to  the 
principal  Act. 

Any  indictable  offence  under  the  laws  for  the  time  being  in  force  in 
relation  to  bankruptcy  which  is  not  included  in  the  first  schedule  to  the 
principal  Act. 


APPBNDtX.  669 


STATUTES  AND    PARTS    OF    STATUTES   AFFECTING 

THE  CRIMINAL  LAW, 

PASSED  IN  THE  SESSIONS  OF  PARLIAMENT  OF  1874. 


MIDDLESEX  SESSIONS  AOT. 

87  ViOT.  CAP.  7. 

An  Act  to  amend  the  Law  respecting  the  payment  of  the  Assistant  Judge  of 
the  Court  of  Sessions  of  the  Peace  for  the  county  of  Middlesex,  wvd  his 
Deputy,  avid  the  Chairman  of  the  Second  Court  at  such  Sessions. — [2l8t 
May,  1874.] 

Whebbas  under  the  enactments  specified  in  tlie  third  colamn  of  the  first 
schedule  to  this  Act  power  is  given  to  Her  Majesty  to  appoint  an  Assistant 
Judge  of  the  court  of  the  sessions  of  the  peace  for  the  county  of  Middlesex, 
but  the  provision  made  by  the  said  enactments  for  the  payment  of  such 
judge  has  determined  by  reason  of  the  resignation  of  the  person  who  re- 
cently held  the  office  of  such  Assistant  Judge  : 

And  whereas  under  the  said  enactments  i^e  Assistant  Judge  is  required, 
whenever  the  court  of  the  sessions  of  the  peace  for  the  county  of  Middlesex 
divide  the  court,  to  appoint  a  person  to  preside  as  chainnan  with  the 
justices  appointed  to  sit  apart. in. the. second  court,  but  no  provision  is 
thereby  made  for  the  payment  of  such  chairman : 

And  whereas  it  is  expedient  to  make  provision,  in  manner  herein 
appearing,  for  the  payment  of  the  said  Assistant  Judge  and  chairman, 
and  for  the  appointment  and  payment  of  the  deputy  of  such  Assistant 
Judge: 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  liprds  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 

1.  This  Act  shall  be  construed  as  one  with  the  enactments  specified  in  OonBtruction 
the  first  schedule  to  this  Act,  and,  together  with  those  enactments,  may  ^'  ^^^' 

be  cited  as  "The  Middlesex  Sessions  Acts,  1844  to  1874,"  and  this  Act  short  titles, 
may  be  cited  separately  as  '*  The  Middlesex  Sessions  Act,  1874,"  and  each 
of  the  Acts  mentioned  in  the  first  schedule  to  this  Act  may  be  cited 
separately  by  the  short  title  set  opposite  to  such  Act  in  that  schedule. 

2.  There  shall  be  paid  to  the  Assistant  Judge   for   the   time  being  Salary  of 
appointed  in  pursuance  of  the  Middlesex  Sessions  Act,  1844,  the  annusd  ABsistant 
salary  of  one  thousand  five  hundred  pounds,  which  salary  shall  begin  from  ^^^B^- 
the  date  of  his  appointment  as  such  Assistant  Judge,  and  shall  accrue  due 

from  day  to  day  during  the  time  of  his  continuance  in  office,  and  shall  be 
payable  at  such  intervals,  not  exceeding  three  months,  as  may  be  from 
time  to  time  determined  by  the  Oommissioners  of  Her  Majesty's 
Treasury. 

One  moiety  of  such  salary  shall  be  cl^arged  on  and  paid  out  of  the 
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Consolidate  i  Fund  of  the  United  Kingdom,  and  the  other  moiety  of  sach 
salary  shall  be  chacged  on  and  paid  oat  of  the  oouitj  rate  of  the  county  of 
Middlesex. 

The  Assistant  Judge  shall  continue  not  to  be  entitled  to  receive  any  pension 
or  superannuation  allowance  out  of  the  Oonsolidated  Fund  or  moneys  pro- 
vided by  Parliament. 

The  Assistant  Judge,  during  his  continuance  in  office,  shall  not  practise 
as  a  serjeant-at-law  or  barrister. 

8.  The  Assistant  Judge  may,  in  such  cases  of  sickness,  unavoidable 
absence,  or  other  occasions  as  may  be  allowed  by  one  of  Her  Majesty's 
Principal  Secretaries  of  State,  appoint  a  person  being  a  serjeant  or  barris- 
ter-at-law  of  not  less  than  ten  years  standing  to  be  his  deputy,  and  such 
deputy  shall  have  power  to  act  as  if  he  were  Assistant  Judge  during  such 
time  as  may  in  each  case  be  allowed  by  the  said  Secretary  of  State,  not 
being  in  any  case  later  than  the  end  of  the  business  at  the  second  sessions 
of  the  peace  held  next  after  the  date  of  such  allowance  by  the  Secretary  of 
State. 

There  shall  be  paid  to  a  deputy  appointed  in  pursuance  of  this  section, 
out  of  moneys  provided  by  Parliament,  a  sum  after  the  rate  of  five  guineas 
for  every  day  on  which  he  sits  and  acts  in  the  court  of  the  sessions  of  the 
peace  for  the  county  of  Middlesex  as  Assistant  Judge. 

4.  Where  the  court  of  the  sessions  of  the  peace  for  the  county  of  Mid- 
dlesex divide  such  court,  and  the  Assistant  judge  in  pursuance  of  section 
fifteen  of  the  Criminal  Justice  Administration  Act,  1851,  appoints  a  person 
to  preside  as  chairman  with  the  justices  appointed  to  sit  apart  in  a  second 
court,  there  shall  be  paid  to  the  person  so  appointed,  out  of  moneys  pro- 
vided by  Parliament,  a  sum  after  the  rate  of  five  guineas  for  every  day  on 
which  he  sits  and  acts  as  such  chairman. 

5.  The  Acts  specified  in  the  second  schedule  to  this  Act  are  hereby 
repealed  to  the  extent  mentioned  in  the  third  column  of  that  schedule. 


First  Sghedulb. 


Middlesex  Sesnons  Act 

Session  and 
Chapter. 

Title  of  Act 

I^naotment  re- 
ferred to  in  this 
Act 

Short  Title. 

7  &   8  Vict. 

1 
An  Act  for  the  better  ad- 

The      whole 

The    Middle- 

c. 71. 

ministration  of  criminal 

Act. 

sex  Sessions 

14  &  15  Vict. 

justice  in  Middlesex. 
An  Act  to  amend  the  law 

Sects.    14   to 

Act,  1844. 
The  Criminal 

c.  55. 

relating  to  the  expenses 
of  prosecutions,  and  to 
make    further  provision 
for     the     apprehension 
and  trial  of  offenders  in 
certain  cases. 

17,  both  in- 
clusive. 

Justice  Ad- 
ministration 

Act,  1851. 
* 

22  &  23  Vict. 

An  Act  to  amend  the  Act 

The       whole 

The    Middle- 

c. 4. 

for  the  better  adminis- 

Act. 

sex  Sessions 

tration  of  criminal  jus- 
tice in  Middlesex. 

Act,  1859. 
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Session  and  Chapter. 


7  &  8  Vict.  c.  71  ... 


11  &  15  Vict.  c.  55 


22  &  23  Vict.  c.  4... 


35  &  36  Vict.  c.  51 


Seookd  Sohedulb. 
Enactments  Repealed. 


An  Act  for  tlie  better  ad- 
ministration of  criminal 
justice  in  Middlesex. 


An  Act  to  amend  the  law 
relating  to  the  expenses 
of  prosecutions,  and  to 
make  further  provision 
for  the  apprehension  and 
trial  of  offenders  in  cer- 
tain cases. 

An  Act  to  amend  the  Act 
for  the  better  administra- 
tion of  criminal  justice  in 
Middlesex. 

The  Judges'  Salaried  Act, 
1872. 


Extent  of  Repeal 


Sect.  8,  from  "  and  in 
case  of  sickness  or 
unavoidable  absence* ' 
down  to  "next  but 
one  following,^  both 
inclusive,  and  sect. 
10, 

Sect.  14. 


Sects.  1,  2,  and  6. 


So  much  as  relates  to 
any  Assistant  Judge 
in  England. 


87Vicr.a7. 
SeuionB  Act, 


C0UBT8  (OOLONUL)  JtJElSDlOTION. 

37  &  38  ViOT.  CAP.  27. 

An  Act  to  regulate  t/ie  Sentences  imposed  by  Colonial  Courts  where  jurisdic^ 
tion  to  try  is  conferred  by  Imperial  Acts. — [3Qth  June,  1874.] 

Whereas  by  certain  Acts  of  Parliament  jurisdiction  is  conferred  on  courts 
in  Her  Majesty's  colonies  to  try  persons  charged  with  certain  crimes  or 
offences,  and  doubts  have  arisen  as  to  the  proper  sentences  to  be  imposed 
upon  conviction  of  such  persons;  and  it  is  expedient  to  remove  such 
doubts. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Oourts  (Oolonial)  Juris-  Short  title, 
diction  Act,  1874.  ^  _  . .       , 

2..For  the  purposes  of  this  Act,—  2m" 

The  term  ''colony"  shall  not  include  any  place' within  the  United  UQ^i^Qy** 


67^  aj^i^wdjX. 

SlAdS  Ywt,  Kingdom,  the  Isle  of  Man,  or  tlie  Channel  Islands,  bat  shall  indade 

o>  27.  ^xLoh  territories  as  may  for  the  time  being  be  vested  in  Her  Majesty 

(y^^fg  by  virtue  of  an  Act  of  Parliament  for  the  Government  of  India,  and 

(Cohmal)  ^^7  plantation,  territory,  or  settlement  situated  elsewhere  within  Her 

jurisdieiion  Majesty's  dominions,  and  subject  to  the  same  local  government ;  and 

^ct*  for  the  purposes  of  this  Act,  all  plantations,  territories,  and  settle- 

^'"~  ments  under  a  central  legislature  shall  be  deemed  to  be  one  colony 

under  the  same  local  government. 

At  trials  in  S.  When,  by  virtue  of  any  Act  of  Parliament  now  or  hereafter  to  be 

•°y?^^f°**^     passed,  a  person  is  tried  in  a  court  of  any  colony  for  any  crime  or  offence 

^?^^  ^        conmiitted  upon  the  high  seas  or  elsewhere  out  of  the  territorial  limits  of 

Imperial  '       such  colony  and  of  the  local  jurisdiction  of  such  court,  or  if  committed 

Aots,  courts     within  such  local  jurisdiction  made  punishable  by  that  Act,  such  person 

empqwered  to  shall,  upon  conviction,  be  liable  to  such  punishment  as  might  have  been 

aatf  crimw^  inflicted  upon  him  if  the  crime  or  offence  had  been  committed  within  the 

had  been  com-  lunits  of  such  colony  and  of  the  local  jurisdiction  of  the  court,  and  to  no 

mitted in  the    other,  anything  in  any  Act  to  the  contrary  notwithstanding:  Provided 

colony.  always,  that  if  the  crime  or  offence  is  a  crime  or  offence  not  punishable  by 

the  law  of  the  colony  in  which  the  trial  takes  place,  the  person  shall,  on 

conviction,  be  liable  to  such  punishment  (other  than  capital  punishment) 

as  shall  seem  to  the  court  most  nearly  to  correspond  to  the  punishment  to 

which  such  person  would  have  been  liable  in  case  such  crime  or  offence  had 

been  tried  in  England. 


PEBSONATION     ACT. 

37  &  38  ViOT.  CAP.  36. 

An  Act  to  render  Personation,  with  intent  to  deprive  any  Person  of  Real 
Estate  or  other  property,  Felony, — [30M  July,  1874.] 

Whebsab  it  is  expedient  to  amend  the  law  relating  to  personation  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  spiritual  and  temporal,  and 
Commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of 
the  same,  as  follows : 
Penonation  in      1.  If  any  person  shall  falsely  and  deceitfully  personate  any  person,  or 
order  to  obtain  the  heir,  executor,  or  administrator,  wife,  widow,  next  of  kin,  or  relation 
PJPP*'^  *®  **•  of  any  person,  with  intent  fraudulently  to  obtain  any  land,  estate,  chattel, 
money,  valuable  security,  or  property,  he  shall  be  guilty  of  felony,  and 
upon  conviction  shall  be  liable,  at  the  discretion  of  the  court  by  which  he 
is  convicted,  to  be  kept  in  penal  servitude  for  Hfe,  or  any  period  not  less 
than  five  years,  or  to  be  imprisoned  for  any  term  not  exceeding  two  years, 
with  or  without  hard  labour,  and  with  or  without  solitary  confinement. 
Saving.  2.  Nothing  in  this  Act  shall  prevent  any  person  from  being  proceeded 

Offe  cea  against  and  punished  under  any  other  Act,  or  at  common  law,  in  respect 

against  this      ^  ^^  offence  (if  any)  punishable  as  well  under  this  Act  as  under  any  other. 
Act  not  to  be   Act,  or  at  common  law. 

^od  *^  3.  No  offence  against  this  Act  shall  be  prosecuted  or  tried  at  any  court 

*aartw^'        of  general  or  quarter  sessions  of  the  peace. 

teseions.  ^*  ^^  ^'^  ^^"^1  ^  ^^^  ^^^  ^  purposes  as  the  Fftlse'  Pelrsonatiott 

Shorttitle.       Act,  1874. 
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OOUBTS  (STBAITS  SETTLEMENTS)  ACT. 
87  &  38  ViOT.  CAP.  38. 

An  Act  to  extend  the  Jurisdiction  of  Coufta  of  the  Colony  of  the  Straite 
Settlements  to  Certain  Crimes  and  Offtuces  committed  out  of  the  Colony. ^-^ 
^    [30M  Jukf,  1874.] 

Whebbab  orime8  and  offences  hare  been  and  are  committed  against  the 
persons  and  property  of  the  inhabitants  and  others  in  territories  in  the 
neighbonrhood  of  the  colony  of  the  Straits  Settlements  by  subjects  of 
Her  Majesty,  and  by  others  resident  in  the  said  colony  at  the  time  or 
within  a  short  time  before  the  commission  of  such  crimes  and  offences,  and 
it  is  expedient  to  provide  for  the  trial  and  punishment  of  such  persons, 
when  found  in  the  said  colony,  for  such  crimes  and  offences : 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Oommons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  Crimes  and  offences  conunitted  out  of  the  said  colony  of  the  Straits  Jnrisdieiion 
Settlements  at  any  place  in  the  Malayan  Peninsula  extending  southward  of  orimual 
from  the  ninth  degree  of  north  latitude,  or  in  any  island  lying  within  gJJ^JJtVsettie- 
twenty  miles  from  the  coast  thereof,  by  any  of  Her  Majesty's  subjects,  or  mento  ez- 

by  any  person  being  a  subject  of  any  of  the  native  states  in  the  said  tended  to 
peninsula  south  of  the  said  ninth  degree  of  north  latitude,  but  who  is  at  offenoee  oom- 
the  time  of  his  committing  such  crime  or  offence  resident  in  the  said  ^uy^i^ 
colony,  or  who  has  been  so  resident  within  six  months  before  the  com- 
mission of  such   crime  or  offence,  shall  be  cognisable  in  the  courts  of 
the  said  colony  exercising  criminal  jurisdiction,  and  shall  be  inquired  of, 
tried,  prosecuted,  and,  upon  conviction,  punished  in  such  and  the  same 
manner  as  if  the  crime  or  offence  had  been  committed  within  the  said 
colony. 

2.  Any  person  known  or  suspected  to  have  committed  a  crime  or  offence  ApprrfieiiBioii 
within  the  first  section  of  this  Act  may  be  apprehended  in  the  said  colony,  of  penons 
and  kept  in  custody  therein  in  like  manner  as  if  the  said  crime  or  offence  !^^^^ 
had  been  committed  within  the  colony.  ^' 


PRISON  AUTHOBITIEB  ACT. 

87  k  88  ViOT.  CAP.  47. 

An  Act  to  extend  the  Powers  of  Prison  Authorities  in  relation  to  Indusiriat 
and  Reformatory  Schools,  and  for  other  purposes  relating  thereto.^^ 
[30th  July,  1874.] 

Whsbbas  by  the  Prisons  Act,  1865,  prison  authorities  are  empowered  to 
borrow  money  for  the  purposes  of  altering,  enlarging,  new  building,  or 
building  prisons : 

VOL.  ZII.  Z  Z 
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87  &  88  YiOT. 
a  47. 

Pri$on 

AutkoritUi 

Act. 


Short  title. 

CoDstruotion 
of  Act.  ^ 

Power  to 
borrow  money 
for  parposes 
of  indnstrial 
and  reforma- 
tory Bohoole. 


Charge  of 

borrowed 

moneys. 


Certain 
clanBes  of 
lOAirtiot. 
c.  16,  as  to 
borrowing 
money  in* 
corporated. 


Special  provi- 
sion as  to  the 
county  and 
city  of 
Worcester. 


And  whereas  prison  authorities  have  power  by  the  Industrial  Schools 
Act,  1866  and  1872,  to  contribute  towards  or  themselTCS  to  undertake 
the  alteration,  enlargement,  rebuilding,  establishment,  building,  or  purchase 
of  the  site  for  any  industrial  school,  and  by  the  Beformatory  Schools  Act, 
1866  and  1872,  to  contribute  towards  or  themselres  to  undertake  the 
alteration,  enlargement,  rebuilding,  establishment,  or  purchase  of  the 
site  for  any  reformatory  school,  but  no  power  is  giren  prison  authorities 
under  the  said  Acts  relating  to  industrial  and  reformatory  schools  to 
borrow  money  for  the  purposes  of  such  schools :  « 

Be  it  enacted  by  the  Queen*8  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  t'Cmpond,  and  Oommons,  in 
this  present  Pariiament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as  "The  Prisons  Authorities 
Act,  1874,"  and  shall  be  construed,  as  far  as  is  consistent  with  the  tenor 
thereof,  as  follows ;  that  is  to  say,  so  far  as  it  relates  to  industrial  schools 
with  the  Industrial  Schools  Act,  1866  and  1872,  and  so  far  as  it  relates 
to  reformatory  schools  with  the  Beformatory  Schools  Acts,  1866  and  1872. 

2.  Subject  to  the  provisions  of  the  Elementary  Education  Act,  1870, 
any  prison  authority  may,  with  the  approval  of  one  of  Her  Majesty's 
principal  Secretaries  of  State,  borrow  money  for  the  purpose  of  defraying 
or  contributing  towards  the  expense  of  altering,  enlarging,  rebuilding, 
establishing,  building,  or  purchasing  the  site  of  any  industrial  or  reforma- 
tory school  under  the  said  Industrial  and  Beformatory  Schools  Acts,  or 
any  of  them. 

8.  Any  moneys  borrowed  by  a  prison  authority  under  this  Act  may  be 
charged  by  that  authority  on  any  county  rate,  or  rate  in  the  nature  of  a 
county  rate,  borough  rate,  or  other  rate  applicable  to  the  maintenance  of 
a  prison  and  leviable  by  that  authority,  or  on  any  other  property  belonging 
to  that  authority  and  applicable  to  the  same  purpose  as  the  said  rates, 
and  shall  be  repaid,  together  with  the  interest  due  thereon,  out  of  such 
rates  or  other  property. 

4.  The  clauses  of  the  Commissioners  Clauses  Act,  1847,  with 
the  exception  of  the  eighty-fourth  clause  with  respect  to  mortgages  to  be 
created  by  the  Commissioners,  shall  form  part  of  and  be  incorporated  with 
this  Act,  and  any  mortgagee  or  assignee  may  enforce  payment  of  his 
principal  and  interest  by  appointment  of  a  receiver. 

In  the  construction  of  the  said  clauses  "the  Commissioners  **  shall  mean 
"  the  prison  authority." 

Where  a  prison  authority  borrows  any  money  under  this  Act  they  shall 
charge  the  rates  or  property  out  of  which  the  moneys  borrowed  are 
payable,  not  only  with  the  interest  of  the  moneys  so  borrowed,  but  also 
with  the  payment  of  such  further  sum  as  will  ensure  the  repayment  of  the 
whole  sum  borrowed  within  thirty  years. 

5.  For  the  purposes  of  the  said  Industrial  and  Beformatory  Schools 
Acts  and  this  Act,  the  justices  of  the  county  of  Worcester  in  quarter 
sessions  assembled  shall  be  deemed  to  be  the  prison  authority  for  the 
county  of  Worcester  at  large,  and  the  council  of  the  city  of  Worcester 
shall  be  deemed  to  be  the  prison  authority  for  the  city  of  Worcester  and 
county  of  the  same  city,  anything  in  the  Worcester  Prison  Act,  1867,  or 
any  other  Act,  notwithstanding. 
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ABANDONMENT. 

ParetU  and  chUd-^AbajuionmeHt  and  exposure 
—Father'M  duty-^24:  *•  26  Vict.  c.  100,  «.  27. 
— A  mother  of  a  child  under  two  years  of 
age  brought  it  and  left  it  outside  the  father's 
house  (she  not  living  with  her  husband,  the 
father  of  it).  He  was  inside  the  house,  and 
she  called  out,  "  Bill,  here's  your  child ;  I 
can't  keep  it.  I  am  gone."  The  prisoner 
some  time  afterwards  came  out,  stepped 
oyer  the  child,  and  went  away.  About  an 
hour  and  a  half  after^^uds  the  father's  at- 
tention was  again  called  to  the  child  still 
lying  in  the  road.  His  answer  was,  **  It 
must  bide  there  for  what  he  knew,  and  then 
the  mother  ought  to  be  taken  up  for  the 
murder  of  it."  When  his  attention  was 
called  to  it  again,  he  said  '*  he  should  not 
touch  it ;  those  that  put  it  there  must  come 
and  take  it."  Later  on  the  child  was  found 
by  the  police  in  the  road,  cold  and  stiff; 
but  by  care  it  was  restored  to  animation : 
Held,  that  the  father  was  properly  convicted 
of  abandoning  and  exposing  the  child  within 
the  meaning  of  the  24  &  25  Vict.  c.  100,  s. 
27.  Htg.  V.  WhiU  and  others.  Cr.Ap.Ct. 
83. 

ABDUCTION. 

Abduction—  Unmarried  girl  under  sixteen— Cus- 
tody  or  possession  of  father — 24  fi*  26  Vict,  c 
100,  s.  65.— To  support  an  inddctment  for 
the  abduction  of  an  unmarried  girl  under 
sixteen  years  of  age  it  is  not  necessary  to 
prove  wat  the  person  who  abducted  her 
knew  her  to  be  under  sixteen,  as  the  person 
who  does  so  is  bound  to  ascertain  her  ase, 
and  if  she  turns  out  to  be  under  sixteen,  be 
he  must  take  the  consequences.  A  girl  who 
is  away  from  her  home  is  still  in  the  cus- 
tody or  possession  of  her  father,  if  she  in- 
tends to  return.  Reg.  v,  Olifer  (10  Cox 
C.  C.  402)  followed.  Reg.  v.  Mycock.  Willes, 
J.    28. 

24  fi-  26  Vict.  e.  100,  s.  fi^^  Abduction— Motive 
—Evidence. — One  who  takes  an  unmarried 
girl  under  the  age  of  sixteen  yean  out  of 
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the  possession  and  against  the  will  of  her 
father  or  mother,  is  guilty  of  an  offence 
under  24  &  26  Vict  c.  100,  s.  66,  althou|[h 
he  may  not  have  had  any  bad  motive  in 
taking  her  away,  nor  means  of  ascertaining 
her  age,  and  alUiough  she  was  willing  to  go. 
Reg.  V.  WaUer  Booth.    Quain,  J.    231. 


ABORTION. 


(See  Adxinistbation.) 


ADMINISTRATION. 

Noxious  thing — Administration  to  procure  miS' 
carriage — Evidence  of  being  accessory — 24  ^ 
26  Vict.  c.  100,  s.  68. — ^A  man  and  women 
were  jointly  indicted  for  feloniously  admin- 
istering to  C.  a  notorious  thing  to  the  jurors 
unknown  with  intent  to  procure  miscarriage. 
C.  being  in  the  family  way  went  to  the  male 
prisoner,  who  said  he  would  give  her  some 
stuff  to  put  her  right,  and  gave  her  a  light 
coloured  medicine,  and  told  her  to  take  two 
spoonfuls  till  she  became  in  pain.    She  did 
so,  and  it  made  her  ill.    I^e  then  went  to 
him  again,  and  he  said  the  safest  course 
would  be  to  get  her  a  phu*e  to  go  to.    He 
told  her  that  he  had  found  a  place  for  her 
at  L.,  and  gave  her  some  more  oi  the  stuff, 
which  he  said  he  wanted  to  take  effect  when 
she  got  there.    They  went  together  to  L. 
and  met  the  female  prisoner,  who  said  she 
had  been  down  to  tiie  station  several  times 
the  day  before  to  meet  them.  C.  then  began 
to  feel  pain,  and  told  the  female  prisoner. 
Then  the  maleprisoner  told  her  what  he 
had  given  C.    Tney  all  went  home  to  the 
fenule  prisoner's,  and  the  male   prisoner 
then  gave  C.  another  bottle  of  similar  stuff 
in  the  female  prisoner's  pesence,  and  told 
her  to  take  it  like  the  otner.    She  did  so, 
and  became  very  ill,  and  next  day  had  a 
miscarriage,  the  femaleprisonerattendingher 
and  providing  all  things :  Held^  tiiat  &ere 
was  evidence  that  the  stuff   administered 
was  a  noxious  thing  within  the  said  Act. 
Held,  also,  that  thm  was  evidence  of  the 
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female  prisoner  being  an  accessory  before 
the  fact,  and  a  party,  therefore,  to  the  ad- 
ministration of  the  noxious  thing.  Reg.  v. 
HollU  and  Blahman,    Cr.Ap.Ct.    46S. 


AGENT  OR  ATTORI^EY. 
Larceny  by.    502,  640. 


ANIMALS. 


Laxceny  of.    69. 


ARSON. 


ArMon-'^Setiing  fire  to  good»  in  a  hottse — House 
catching  fire  therefrom^^Malicious  intent — 
24  ^  25  Vict  c,  97,  s.  7. — A  person  mali- 
ciously set  fire  to  goods  in  a  house  with  in- 
tent to  injure  the  owner  of  the  goods,  but 
he  had  no  malicious  intention  to  bum  the 
house  or  to  injure  the  owner  of  it.  The  house 
did  not  take  nre,  but  would  hare  done  so  if 
the  fire  had  not  been  extinguished:  Held, 
that  if  the  house  had  thereby  caught  fire, 
the  setting  Gre  to  it  would  not  have  been 
within  sect.  7  of  the  24  k  25  Vict.  c.  97,  as 
under  the  drcumstanoes,  it  would  not  have 
amounted  to  felony.  Reg,  y.  John  ChUd, 
Cr.Ap.Ct.    64. 

Arson^^Building — Unfinished  house — ^24  Sr  25 
Vict.  c.  97,  s.  6. — An  unfinished  dwelling- 
house  of  which  the  external  and  internal 
walls  werc  built,  and  the  roof  covered  in, 
and  a  considerable  part  of  the  flooring  laid, 
and  the  walls  and  oeilinffs  prepared  for 
plastering,  is  a  building  witiiin  24  k  25  Vict. 
0.  97,  8.  6,  the  unla^ully  and  maliciously 
setting  fire  to  which  is  a  felony :  Semble, 
.  that  it  is  a  question  for  the  jury,  whether 
the  structure  in  question  is  a  building.  Reg. 
▼.  Manning  and  Rogers.    Cr.Ap.Ct.     106.* 

Arson^^Ownership  of  house  set  fire  to — Intent  to 
defraud  insurance  office — Evidence — 24  ^  25 
Vict,  c.  97,  s.  8. — An  indictment  under  24 
&  25  Vict.  c.  97,  s.  8,  for  setting  fire  to  a 
house,  shop,  &c.,  need  not  allege  the  owner- 
ship oi  the  house.  The  evidence  in  support 
of  the  intent  to  injure  was,  that  tiie  prisoner 
N.  was  under  notice  to  quit,  and  a  week 
before  the  fire  was  asked  to  leave,  but  did 
not.  Of  the  intent  to  defraud,  the  evidence 
vas  that  in  1867  he  called  on  an  agent  about 
effecting  an  insurance,  and  that  in  1871  he 
called  on  him  again^  and  said  he  had  come 
to  renew  his  policy  for  500/.,  and  paid  lOv. : 


Held,  that  the  above  evidence  was  sufficient 
to  prove  the  intent  to  injure  and  defraud. 
Reg.  V.  Newhoult  and  Hohdsworih,  Cr.Ap.Ct. 
148. 

^rxoH— 24  j*  25  Vict.  c.  97,  s.  7— Indictment--- 
Want  of  certainty — Averment  of  intent^Evi* 
dence. — ^It  is  not  necessary  in  a  count  in  an 
indictment  laid  under  sect.  7  of  24  &  25 
Vict.  c.  97,  to  allege  an  intent  to  defraud, 
and  it  is  sufficient  to  follow  the  words  of  the 
section  without  substantially  setting  out  the 
particular  *' circumstances  **  ivlied  on  'as 
constituting  the  offence.  Evidence  of  ex- 
periments made  subsequently  to  the  fire  is 
admissible  to  show  the  way  in  which  the 
building  was  set  fire  to.  Reg.  v.  Heseltine. 
Pollock,  B.    404. 

Arson-^Stack  of  straw --24  ^  2b  Vict  c.  97, 
s.  17. — ^"llie  prisoner  set  fire  to  a  quantity 
of  straw  placed  in  a  lorry  and  left  for  the 
night  in  the  yard  of  an  inn  on  its  way  to 
market :  Held,  that  upon  these  facts  a  con- 
viction on  an  indictment,  charging  him  with 
setting  fire  to  a  stack  of  straw,  could  not  be 
sustained.  Reg.  v.  Charles  SatrhwelL  Cr. 
Cas.R.     449. 


ASSAULT. 

24  ^  25  Vict  c.  96,  s.  42^AssaHlt  with  intent 
to  rob — Indictment  for  felony — Verdict  of  a 
misdemeanour. — Prisoners  were  indicted  for 
feloniously  assaulting  the  prosecutor  with 
intent  to  rob  him.  The  jury  found  them 
guilty  of  an  assault,  but  negatived  the  in- 
tent charged.  Held,  that  the  prisoners 
could  not,  upon  this  indictment  ana  finding, 
be  convicted  of  a  common  assault.  Rtg. 
V.  Edward  WoodhaU  and  Hugh  Wilkes. 
Denman,  J.    240. 

Assaulting  a  poUce^constahle — Resistance  of  re- 
moval  from  a  house — Lawfulness  of  can^ 
stahle^s  use  of  force  for  the  purpose — Practice 
— FeUmious  assault^— Discharge  of  jury  and 
coninction  for  a  common  assatdt,  wtth  a  view 
to  compensation. — Although  a  police-con- 
stable may  not  be  bound,  in  the  execution 
of  his  duty,  to  assist  the  occupier  of  a  house 
in  puttinff  out  an  intruder,  yet  he  may 
lawfully  do  so,  and  if  he  sustains  violence 
in  so  doing,  the  party  inflicting  such  violence, 
though  he  may  not  be  indictable  for  assault- 
ing a  police-constable  in  the  execution  of 
his  duty,  wUl  be  liable  to  a  conviction  for 
an  assault,  as  he  cannot  justify  resistance 
to  the  force  lawfully  used  to  eject  him.  On 
au  indictment  for  a  felonious  assault,  the 
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jury  being  unable  to  agree  as  to  the  felonious 
intent,  were  discharged  by  arrangement,  in 
order  that  the  prisoner  might  jAead  guilty 
to  a  ^mmon  assault  wii^  a  view  to  com- 
pensation.   Beg.  V.  Roxburgh.     Cockbum, 

Indecent  assault — Evidence — Contradiction  of 
prosecutrix.^On  the  trial  of  an  indictment 
for  an  indecent  assault,  the  defence  being 
consent  on  the  part  of  the  prosecutrix,  she 
denied  on  cross-examination  having  had 
intercourse  with  a  third  person,  S.  Held, 
that  S.  could  not  he  caUed  to  contradict 
her  upon  this  answer.  This  rule  applies  to 
cases  of  rape,  attempts  to  commit  a  rape, 
and  indecent  assaults  in  the  nature  of 
attempts  to  commit  a  rape.  Reg.  v.  Holmes 
and  hurness.    Cr.Ap.Ct.     137. 

Indecent  assault — Consent. — A  man  induced 
two  youths  above  the  age  of  fourteen  years 
to  go  with  him  in  the  evening  to  an  out-of- 
the-wa^r  place,  where  they  mutually  in- 
dulged in  mdecent  practices  on  each  others' 
persons.  The  youtns  were  willing  and  as- 
senting parties  to  what  was  done.  Held, 
that  under  these  circumstances  a  conviction 
for  an  indecent  assault  could  not  be  upheld. 
Reg.  V.  Wollaston.    Cr.Ap.Ct.     180. 

Indecent  assault^Ctmsent-^SiihmiMsion — Child 
of  tender  years. — ^'Ihe  definition  of  an  as- 
sault that  the  act  must  be  ''against  the 
will "  of  the  patient  implies  the  possession 
of  an  active  will  on  his  part,  llierefore, 
mere  submission  by  a  child  of  tender  years 
to  an  indecent  assault  without  any  active 
sign  of  dissent,  the  child  being  ignorant  of 
the  nature  of  the  assault,  does  not  amount 
to  consent  so  as  to  take  the  offence  out  ol 
the  operation  of  the  criminal  law.  Reg.  v. 
Lock.    Cr.Ap.Ct.    244. 

Unlawful  wounfting-^  Verdict  of— 14  j- 16  Vict, 
c.  1 9,  s.  6. — ^To  support  a  verdict  of  guilty 
of  unlawfully  wounding,  under  the  14  k  15 
Vict.  c.  19,  s.  5,  the  act  must  be  done  ma- 
liciously as  well  as  unlawfully.  Prisoner, 
who  was  jealous  of  persons  gomg  in  pursuit 
of  wildfowl,  fired,  while  the  prosecutor  was 
on  the  water  in  his  punt  in  pursuit  of  wild- 
fowl about  twenty-five  yartu  off,  to  frighten 
and  deter  him  from  again  coming  into  the 
creek  for  the  purpose  of  fowling.  As  the 
prosecutor  slewed  his  punt  round  he  was 
struck  by  the  shots  from  the  prisoner's  ffun ; 
but  if  he  had  not  slewed  the  boat  round  the 
shot  would  not  have  struck  him.  Held, 
that  conviction  of  the  prisoner  for  unlaw- 
fully and  maliciously  wounding  the  prose- 


cutor under  sect.  5  of  14  and  15  Vict.  c.  99« 
was  supported  by  the  evidence.  Reg.  v. 
Ward.    Cr.Ap.Ct.l28. 


AVOWTERER. 


Larceny  by.    19,  627. 


BANKRUPTCY. 

FraudukfU  d^for— 82  ^  83  Vict.  c.  62  (Bank- 
ruptcy Act^  1869),  pt.  2,  s.  13,  sub'sects. 
13  and  14 — False  representation — Intention 
to  defraud — Ordinary  way  of  trade — Ad- 
missiUUty  of  bankruptcy  proceedinas  not 
affected  by  promise  made  to  defenaant  at 
the  time  of  making  them. — ^To  make  the  false 
representation  fraudulent  it  must  be  made 
knowingly  by  the  defendant:  Where  the 
defendant  pretends  to  be  dealing  in  the 
ordinary  way  of  business,  but  is  not  in 
reality  doing  so,  the  onus  in  on  him  to 
satisnr  the  jury  that  he  was  acting  honestly, 
and  had  no  intention  to  defraud.  An 
examination  of  the  defendant  before  the 
Registrar  of  the  Bankruptcy  Court  is  ad- 
missible in  criminal  proceedings  taken 
against  him,  although  a  promise  was  made 
to  him,  before  his  examination,  that  it 
would  not  be  used  against  him,  or  filed. 
Reg.  v.  Cfierry.    Martm,  B.    32.  * 

Pteatliitq — Indictment^^Debtor^s  Act — Arrest  of 
Judgment-  S2  j-  33  Vict.  c.  62,  s.  19.— 
Qa»re — whether  the  Court  for  the  Con- 
sideration of  Crown  Cases  Reserved  can 
entertain  a  question  as  to  quashing  an  in- 
dictment, reserved  at  the  trial  The  Debtor's 
Act  (32  k  33  Vict.  c.  62),  s.  19,  enacts  : 
That  m  indictments  for  offences  under  that 
Act  it  shall  be  sufficient  to  set  forth  the 
substance  of  the  offence  charsed  in  the 
words  of  the  Act,  specifying  we  offence, 
*<  without  setting  out  any  debt,  act  of 
bankruptcy,  tradmg,  adjudication,  or  any 
proceeding  in,  or  oider,  warrant,  or  docu- 
ment of  any  court  acting  under  the 
Bankruptcy  Act,  1860.**  Held,  that  an 
indictment  for  nusdemeanour  framed  upon 
sect  11,  sub-sect.  18,  of  the  Act,  which 
enacts,  "that  if  within  four  months  next 
before  the  presentation  of  a  Imnkraptcy 
petition,  the  trader  by  any  false  repre- 
sentation, or  other  fraud,  has  obtamed 
any  property  on  credit  and  has  not  paid  for 
the  same,"  which  merely  charged  *'  that  a 
bankruptCT  petition  was  presoited  against 
the  ddendant  to  the  County  Court,  &c., 
upon  which  the  defendant  was  adjudged 
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bADkropt,  and  that  the  defendant  within 
four  montha  before  the  presentation  of  the 
said  ^tition  did  by  certain  false  repre- 
sentations obtained  from  B.  on  credit, 
certain  property,  and  has  not  paid  for  the 
same/*  was  snmcient  in  arrest  of  judgment 
nnder  the  above  statute,  and  aLso  under 
Peel's  Act  (7  Geo.  4,  c.  64)  s.  20.  Reg.  t. 
Watkinson.    Cr.Ap.Ct.    271. 

Indictment  —  Pleading  —  Defective  averment 
aired  by  verdict  —  Cowwracy  to  remove 
goods  in  contemplation  of  oanlcnq}tcy — Error 
—Debtors'  Act  1869  (32  J-  83  Vict,  c.  62), 
s.  11. --Sect.  11  of  the  Debtors  Act,  1869 
(32  &  33  Vict.  c.  62),  enacts  that  any  person 
adjudged  bankrupt  shall  be  deemed  guilty 
of  a  misdemeanor  if,  within  four  months 
next  before  the  presentation  of  a  bank- 
ruptcy petition  against  him,  he  fraudulently 
removes  any  part  of  his  property,  of  the 
value  of  10/.  or  upwards.  H.  was  tried  on 
an  indictment  charging  that  he  and  others 
**  unlawfully  and  wi^edly  did  conspire, 
combine,  confederate  and  agree  together 
contrary  to  the  provisions  of  the  Debtors 
Act,  1869,  and  within  four  months  next 
before  the  presentation  of  a  bankruptcy 
petition  against  the  said  H.,  fraudulently 
to  remove  part  of  the  property  of  the  said 
H.  to  the  value  of  10/.  and  upwards,  that 
is  to  say,  divers,  &c.,  he  the  said  H.  then 
and  there  being  a  trader  and  liable  to 
become  bankrupt;"  and  having  pleaded 
not  guUty,  was  convicted  and  sentenced. 
Error  having  been  brought  on  the  ground 
that  the  indictment  contained  no  idlegation 
that  H.  ever  was  adjudged  banunpt: 
Held,  first,  that  the  offence  of  conspiracy 
was  complete  as  soon  as  an  agreement  had 
been  entered  into  to  remove  the  goods  in 
contemplation  of  an  adjudication  of  bank, 
ruptcy,  even  though  no  such  adjudication 
ever  took  place ;  secondly,  that  after  verdict 
it  must  be  taken  to  have  been  proved  that 
the  agreement  was  entered  into  in  con- 
templation of  an  adjudioatimi,  though  this 
was  not  averred  in  the  indictment,  such 
defect  bdng  cured  by  the  verdict ;  thirdly, 
that  as  to  aider  by  verdict  at  common  law 
there  is  no  distinction  between  criminal 
and  dvil  pleadings.  Heymann  v.  The  Queefi, 
Q.B.    383. 

Misdemeanor --^  Fraudulent  rcmxfval  of  pro- 
perty by  debtors-Assignment  be/ore  liquida^ 
tion— Debtors'  Act^  1869,  «.  11,  sub-s.  5— 
Bankruptcy  Act,  1869,  s.  lb— Bills  of  Sale 
Act, — A  debtor,  on  the  17th  of  October. 
1878,  filed  ,his.  petition  for  the  liquidation 
of  his  affairs  by  arrangement,  and  a  trustee 


was  duly  appointed.  In  December,  1872, 
he  had  assigned  his  property  to  L.  and  W., 
to  whom  he  was  indebted  (L.  having  then 
advanced  a  further  sum  of  850/.  ^or  the 
purpose  of  enabling  the  busmess  to  be 
carried  on),  upon  tnist,  for  the  b^efit  of 
L.  and  W.  and  his  scheduled  creditors. 
.  There  were  other  creditors  than  those 
scheduled.  On  the  Uth,  16th,  and  17th 
of  October,  1873,  the  debtor  fraudulently 
removed  portions  of  the  property  so  as- 
signed to  L.  and  W.,  and  m  respect  of 
these  removals  he  was  indicted  under  the 
Debtors'  Act,  1869,  s.  11,  sub-s.  5,  for 
having,  within  four  months  next  before  the 
commencement  of  the  liquidation  of  his 
affairs,  fraudulently  removed  part  of  **  his 
property,"  of  the  value  of  10/.  and  up- 
waras:  Held,  that  the  offence  was  not 
proved,  for  the  property  was  not  his  at  the 
time  of  removal,  but  that  of  L.  and  W.,  the 
trustees  under  the  assignment.  Secondly, 
that  the  assignment  required  to  be  re. 
gistered  under  the  Bills  of  Sale  Act, 
17  &  18  Vict.  c.  36,  and  was  inoperative 
against  the  trustee  under  the  liquidation. 
Reg.  V.  Creese.    Cr.Ap.Ct    639. 

Bankruptcy —  Evidence—  Bankrupt's  depositions. 
The  Bankruptcy  Act,  1869,  is  so  far  analo- 
gous to  the  Bankruptcy  Act,  1849,  that 
uie  Courts  of  Banxruptcy  have  power 
to  compel  bankrupts  to  give  answers 
to  questions  criminating  themselves,  and, 
therefore,  on  the  authority  of  Reg.  v.  Scott 
(7  Cox  C.  C.  164),  such  answers  are 
admissible  in  evidence  against  the  bankrupt 
in  a  criminal  prosecution.  Reg.  v.  Hillam. 
Quain,  J.    174. 

Misdemeanor  —  Bankruptcy  -^  Evidence  — 
32  j-  33  Vict.  c.  62,  s.  11.— A  debtor  whose 
affairs  were  liquidated  by  arrangement, 
was  indicted  under  32  &  33  Vict.  c.  62, 
s.  11,  for  that  he  knowing  that  false  debts 
had  been  proved  under  the  liquidation, 
failed  for  the  period  of  a  month  to  inform 
B.,  the  trustee,  thereof.  The  evidence  was 
that  the  debtor,  on  the  23rd  of  September, 
1870,  filed  his  petition  in  the  county  court, 
alleging  that  he  was  unable  to  pay  his 
debts,  and  that  he  was  desirous  of  insti- 
tuting proceedings  for  liquidation  of  his 
affairs  by  arrangement  or  composition  with 
his  creditors ;  that  on  the  10th  of  October, 
the  first  meeting  under  the  petition  was 
held,  and  three  false  debts  proved  with  his 
connivance.  At  the  first  meeting  of  the 
creditors,  it  was  resolved  that  a  composi- 
tion of  &r.  in  the  pound,  pavable  by  in- 
stalments, and  to  be  secured,  should  be 
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accepted,  and  B.  wim  appointed  traatee  in 
the  matter.  On  the  1^  of  October,  the 
Regiatrar  of  the  County  Court  certified 
that  B.  waa  appointed  tmstee,  and  was 
declared  to  be  tnutee  under  the  liquida- 
tion by  airanffement.  At  the  second 
meeting  of  creditors  on  the  19th  October, 
it  was  resolred  that  the  debtors^  affairs 
should  be  liquidated  by  arrangement,  and 
not  in  bankruptcy ;  that  the  remuneration 


of  the  trustee  (B.)  be  left  to  a  subsequent 
meeting,  and  that  the  trustee  should  par 
the  monm  received  by  him  into  the  H. 


bank :  Held,  that  tmon  the  evidence,  B. 
was  proved  to  be  the  trustee  under  the 
liquidation  by  arrangement,  notwithstand- 
ing that  at  the  first  meeting,  when  he  was 
originally  appointed,  it  was  resolved  to 
accept  a  composition  of  8«.,  and  nothing 
was  then  resolved  as  to  a  liquidation  by 
arrangement.  Reg.  v.  Beaumont,  Cr.Ap.Ct. 
188. 

BIGAMY. 

Bigamy — Marriage  before  regi$trar  —  3/w- 
nomer, — ^In  1866,  the  prisoner  married,  and 
in  1872,  whikt  his  wife  was  living,  he 
married  another  woman  in  the  presence  of 
the  registrar  of  marriages,  describing  him- 
self, not  as  Edward  Bea,  his  true  name,  but 
as  Benjamin  Rea.  It  did  not  appear 
whether  or  not  the  second  wife  at  the  time 
of  the  marriage  knew  that  prisoner's  name 
was  misdescribed :  Held^  that  the  prisoner 
waa  guilty  of  bigamy.  Qtuerej  whether  he 
would  have  been  guilty  of  bigamy  if  both 
parties  had  known  of  the  misnomer.  Reg. 
V.  Rea.    Cr.Ap.Ct.    190. 

Bigamy — Valvliiy  of  second  marriage — 24  &  26 
Vict.  c.  100,  8.  hi. — Prisoner,  while  his 
second  wife  was  alive,  married  a  niece  of  his 
former  deceased  wife — the  last  marriage 
being  within  the  prohibited  degrees  of 
affinity  and  void:  (5  &  6  Will.  4,  s.  54,  s.  2.) 
Held,  that  he  was  guilty  of  bigamy.  Reg. 
V.  Allen.    Cr.Ap.Ct.    193. 

Bigamy — Bond  fide  belief  of  death  ofhitsband — 
'245-  25  Vict,  c  lOOy  s.  57.— A  bond  file 
belief  by  a  wife  that  her  husband  is  dead  is 
no  defence  to  an  indictment  for  bigamy, 
unless  he  has  been  continuously  absent  for 
seven  years.  Reg.  v.  Horton  (1 1  Cox  C.  C. 
145,  670)  overruled.  Reg.  v.  Qibboiuf. 
Brett,  J.    237. 

BRIDGE. 

County  bridge — Damage  thereto  bylocomotive — 
Repair— 24  j-  25  Vied.  c.  70.-?rhe  Locomo- 


tive Act.  (24  &  25  Vict  c.  70,  8.  7)  enacts 
that  where  any  bridge  on  a  turnpike  or 
other  road,  carried  across  any  stream, 
watercourse,  or  navigable  river;  canal,  or  - 
railway,  shall  be  damaged  by  reason  of  any 
locomotive  passing  over  the  same,  or  . 
coming  into  contact  therewith,  none  of  the 
proprietors,  undertakers,  directors,  conser- 
vators, trustees,  oommissionen,  or  other 
persons  interested  in,  or  having  charge 
of,  such  navigable  river,  canal,  or  railway, 
or  of  such  bridge,  shall  be  liable  to  repair 
the  damage,  &c.,  but  the  same  shall  be  re- 
paired to  Uie  satisfaction  of  such  proprietors, 
«c.,  by  the  owners  or  persons  having  charge 
of  the  locomotive  at  the  time  of  the  happen- 
ing of  the  damage:  Held,  that  this  pro- 
vision does  not  apply  to  bridges  repairable 
by  the  inhabitants  of  a  county.  Reg.  v. 
KUchener.    Cr.Ap.Ct.    522. 


BURGLARY. 

Burglary — Evidence  of  attempt  to  commit — 
WheU  a  mfficient  dttewtpt  to  enter. — ^An  at- 
tempt to  commit  a  burglaij  may  be  esta- 
blished on  proof  of  a  breakmg  with  intent 
to  rob  the  house,  although  there  be  no  proof 
of  an  actual  entry.  Reg.  v.  I^xnmer. 
Bramwell,  B.    155. 


CONFESSION. 

(See  EviDESCK.) 

CONSPIRACY. 

Conspiracy —  Pleading — Indictment-^urisdic- 
tion-^-Joinder  of  defendants  in  rented  of 
offences  unconnected  until  each  other — Acts 
done  out  of  the  Jurisdiction — Evidence  of  con* 
tjnraey—  Letters  which  have  not  been  answered 
— Evidence — Practice — Conduct  of  the  poUce 
— Searching  premises  and  examining  the 
person. 

On  an  indictment  for  oonspiraev,  it  is  not 
proper  to  include  defendants  who  have  not 
been  privy  to  the  ads  relied  upon  as  proof 
of  the  alleged  conspiracy,  and  whose 
offences,  whatever  they  may  have  been,  are 
wholly  separate  and  distinct.  And  if  the 
proof  of  the  alleged  conspiracy  consists  of 
proof  that  the  substantive  crime  has  been 
committed,  however  legal  such  a  course 
may  be,  it  is  not  satisfactorjr  (foUowine  the 
opinion  of  Lord  Cranworth  in  Reg.  v.  Anr- 
lands  (5  Cox  C.  C.  497>.  On  an  indict- 
ment in  which  four  defendants  were  charged 


68a 


IKDSX. 


'with  oonspiring  to  incite  the  pahlic  to  crime, 
and  also  in  separate  counts  were  charged 
each  with  conspiring  with  some  other  to 
commit  Uie  sabstantive  crime :  Held,  that 
the  evidence  under  the  two  heads  of  offence 
was  in  its  nature  entirely  distinct;  that, 
•nnder  the  former  head,  only  such  acts  as 
were  done  in  public  were  admissible,  and 
under  the  latter  headf  only  such  acts  as  were 
inter  te.  To  include  in  we  indictment  de- 
fendants whose  offence,  if  any,  came  under 
the  latter  head,  was  unfair  and  unjust,  as 
tending  to  involve  ihem  in  the  odium  of  acts 
to  which  they  were  not  parties.  As  to  two 
of  the  defendants,  the  only  evidence  was  of 
letters  to  a  third  defendant,  not  shown  to 
have  been  answered :  Held,  to  be  no  evi- 
dence of  conspiracy.  Acts  by  the  defen- 
dants done  in  Scotland  were  tendered  in 
evidence :  Held,  that,  not  beiug  withm  the 
jurisdiction  of  arrest,  these  were  not  admis- 
sible in  evidence.  The  police  having,  with- 
out warrant  or  magisterial  authority, 
searched  the  residence  of  the  defendants, 
and  arrested  them,  and  brought  them  to 
this  country  for  trial,  sudi  acts  were  held 
to  be  unlawful.  And  the  police  having 
also,  as  they  said,  with  magisterial  autho- 
ritv,  examined  the  persons  of  others  of  the 
defendants:  Held,  that  such  ezaminatiou 
was  unlawful.  Reg.  v.  Boultcn  and  otkere. 
Q.B.    87. 

Conspiracy -Trades  Union  Act  (34  ^  86  Vict, 
c.  81) ;  Criminal  Law  Amendment  Act  (84  {f 
85  Vict.  c.  82). — ^An  indictment  for  con- 
spiracy at  common  law  will  Ue  against  two 
or  more  persons  for  conspiring  to  commit  an 
offence  for  which  special  provision  is  uiade 
by  statute.  The  defendants,  servants  of  a 
gas  company  under  contract  of  service. 
Being  offended  by  the  dismissal  of  a  fellow 
servant,  agreed  together  to  quit  the  service 
of  their  employers,  without  notice  and  in 
breach  of  their  contract  of  service,  by  reason 
of  which  the  company  were  seriously  im- 
peded ID  the  conduct  of  their  busmess. 
^ng  indicted  for  a  conspiracy,  it  was  con- 
tended that  the  stat.  84  &  86  Vict.  c.  81, 
having  determined  that  no  act  shall  be 
illegal  merely  by  reason  of  its  being  in 
restraint  of  trade,  and  having  also  denned 
the  offence  of  "  obstructing  or  molesting/' 
and  otherwise  determined  what  shidl  be 
deemed  to  be  offences  as  between  masters 
and  servants,  had  virtually  declared  all 
other  acts  not  to  be  punishable.  But,  held, 
that  the  provisioDS  of  the  statute  had  not 
affected  toe  common  law  of  oonspinu^,  for 
which  an  indictment  would  lie.  The  ques- 
tions submitted  to  the  jury  were  as  follows  : 


First.  Did  the  defendants  agree  together  to 
force  the  company  against  its  will  to  empl<^ 
a  man  it  objected  to  employ  ?  Second.  If 
so,  was  this  sought  to  be  done  by  improper 
threats  or  molestation?  lliird.  Molesta- 
tion being  anything  done  with  improper  in- 
tent, to  the  unjustifiable  annoyance  and 
interference  with  the  master  in  the  conduct 
of  his  business,  and  such  as  would  be 
likely  to  have  a  deterring  effect  on  a  man  of 
ordioarjr  nerve— was  a  quitting  of  the  em- 
ploy without  notice,  and  breaking  of  the 
contract  of  service,  to  the  undoubtedly 
serious  injury  of  the  master,  a  molestation 
within  the  above  meaning  of  the  term? 
Fourth.  Did  the  defendants  agree  together 
to  force  their  employer  to  do  what  they 
desired  by  such  a  molestation  ?  Fifth.  Did 
the  defendants  endeavour  to  enforce  their 
object  by  simtdtaneously  breaking  their 
contracts  of  service  ?  A  conspiracy  may  be 
to  do  an  unlawful  act,  or  to  do  a  lawful  act 
by  unlawful  means.  If  the  jury  deemed  the 
object  lawful,  they  would  further  say  if  the 
means  employed  were  lawful  or  uidawf ul. 
Beg.  y.  Bvnn,  Ray,  Jones^  WiUon,  and  DWey. 
Brett,  J.    816. 

Conspiracy  to  murder  taibom  infant — Evidence 
of  conspiracy  continuing  after  hirtli  of  infant 
— Proposing  to  murder  infant  expected  to  he 
ftom— 24  f  26  Vict.  c.  100,  *.  ^f—Effect  of 
letter  proposing  to  murder  written  before  Wr^ 
ofin/ant,  but  posted  so  as  to  arrive  at  desfi- 
nation  subsequent  to  birtk — Effect  of  inter- 
cepted letters. — ^An  indictment  alleging  a 
conspiracy  to  murder  a  livinff  infant  will 
not  be  supported  by  evidence  of  a  conspiracy 
existing  previous  to  the  birth  of  such  infant 
unless  the  agreement  and  intention  continue 
subsequently  to  the  birth.  A  design  by 
two  jpersons,  by  different  means,  to  murder 
a  child  of  whi(m  a  woman  is  pregnant,  and 
expects  soon  to  be  delivered,  is  sufficiently 
proximate  to  be  the  subject  of  a  conspira^. 
A.  wrote  and  put  in  the  post-office  at  H., 
at  four  o^clock  one  afternoon,  a  letter  ad- 
dressed to  B.,  at  W.,  containing  a  sugges- 
tion for  the  murder  of  a  child  to  whidi  B. 
was  expecting  to  give  birth.  The  child  was 
bom  at  one  a.m.  on  the  following  morning. 
The  letter  posted  at  H.  would  have  been  in 
the  ordinary  course,  and  was  in  fact  de- 
livered at  the  bouse  where  B.  lodged  at 
eight  o^dock  on  the  morning  of  the  day 
after  it  was  posted  at  H.  The  letter  never 
came  to  B.'s  hands,  being  intercepted  by  the 
landlady  of  the  house :  Held,  on  these  facts, 
that  the  jury  mi^ht  find  that  the  act  of  A. 
continuea  until  the  letter  was  delivered  at 
the  house  of  B.,  and  if  the  letter  had  reached 
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B.,  that  A.  might  properly  hare  been  con- 
victed of  aoudting  and  inciting  B.  to 
murder  her  child ;  and,  l^e  letter  haying  been 
intercepted,  that  A.  could  be  conyicted  of 
an  attempt  to  solicit  and  incite  B.  to  murder 
her  child.  Reg.  y.  Elizabeth  Banks  and 
Leah  Banks.     Quain,  J.    393. 


CONSTABLE. 


(Su  Assault.) 


CONTEMPT. 

Contempt  of  court — Speeches  atpubUc  meetings 
— Pending  trial — Collection  of  funds  for 
dtfence — Vituperation  of  judge  and  attacks 
iwon  witnesses — Privilege  of  members  of 
Parliament. — ^The  defendant  had  been  com- 
mitted for  perjuiT  by  the  judge,  who  tried 
an  ejectment  in  which  he  was  claimant,  and 
in  which  the  issue  was  the  question  of  his 
identity  with  a  certain  baronet  alleged  by 
the  ddFendants  to  be  dead.  The  jury, 
during  the  defendant^  case,  had  expressed 
themselyes  satisfied  that  the  claimant  was 
not  the  person  he  swore  he  was,  and  he 
elected  to  be  nonsuited.  The  grand  jury  at 
the  Central  Criminal  Court  found  true  bills 
against  him  for  perjury  and  forgery;  the 

»  prosecution  removed  the  indictments  by 
certiorari  into  this  court ;  and  it  had  been 
fixed,  upon  application  of  the  Attorney- 
General,  that  the  trial  should  take  place  at 
bar  next  Easter  term.  The  defendant  and 
his  friends,  amongst  whom  were  two 
members  of  Parliament  and  one  barrister- 
at-law,  had  held  public  meetines  for  the 
purpose  of  obtaining  money  for  the  defence 
at  the  forthcoming  trial,  and  remarks  had 
been  made  b^  the  defendant  and  the  three 
friends  mentioned,  imputing  perjury  and 
conspiracy  to  the  witnesses  for  the 
defence  at  the  trial  of  the  ejectment, 
and  prejudice  and  partiality  to  the 
Lord  Cmef  Justice  of  this  court,  who, 
they  said,  had  proved  himself  unfit  to 
j^reside  at  the  trial  of  the  indictments. 
They  also  asserted  the  innocence  of  the 
defendant,  and  the  injustice  of  his  treat- 
ment. Held,  that  the  trial  of  these  indict- 
ments was  a  proceeding  of  the  court  then 
pending ;  that,  although  the  remarks  at  the 
meetings  might  be  the  subject  of  a  criminal 
information,  yet  the  parties  who  made  them 
might  also  be  prosecuted  summarily  for  con- 
tempt of  court;  that  these  remarks  indi- 
cat«Kl  an  attempt  bv  means  of  vituperation 
to  deter  the  Lonl  Chief  Justice  from  taking 


any  part  in  the  trial,  and  also  by  attacks  on 
the  witnesses  themselves  to  influence  the 
public  mind  and  prejudice  the  jury;  that 
thev  unwarrantably  interfered  with  the  even 
and  ordinary  course  of  justice ;  that  it  was 
no  excuse  that  the  motive  or  purpose  for 
which  the  meetings  were  held  was  justi- 
fiable, nor  that  the  attempt  to  interfere  with 
the  course  of  justice  was  ineffectual ;  that 
the  proceedings  were  a  gross  contempt  of 
court;  and  that  it  was  the  duty  of  the  court 
to  put  a  stop  to  them.  The  members  of 
•  Parliament  who  made  these  remarks,  when 
summoned  to  answer  for  contempt,  apolo- 
gised and  submitted  themselves  to  the  oourt. 
They  were,  therefore,  only  fined  100/.  each; 
but  it  was  held  that  the  court  would  not 
allow  the  privilege  of  the  House  of 
Commons  to  prevent  punishment  by 
imprisonment  ot  ita  members  for  a  con- 
tempt in  th&  administration  of  justice,  if 
the  occasion  required  it.  Reg.  v.  Onslow  and 
WhaUey.    Q.B.    858. 

Contempt, — ^It  is  a  contempt  of  court,  while  a 
crimmal  charge  is  penoing,  to  impugn  the 
honesty  and  mipartiality  of  the  judge  by 
whom  it  is  to  be  tried,  or  to  attempt  to 
obstruct  the  course  of  justice  by  exciting 
public  prejudice  against  it.  But  it  is  not  a 
contempt  merely  to  solicit  subscriptions  for 
the  defence  of  a  defendant  on  a  criminal 
charge.  Reg.  v.  Skipworth,  Reg.  v.  2>e 
Castro.    Q.  B.    871. 


DEBTOR'S  ACT. 


(See  Bakkbuftct.) 


DEPOSITIONS. 
{See  EviDEKCX.) 

DYING  DECLARATION. 

{See  Evidence.) 


EMBEZZLEMENT. 

Embezzlement — Clerk  and  Servaiit — Traveller 
and  collector. — ^The  prisoner  was  employed 
as  traveller  to  solicit  orders,  and  collect  the 
moneys  due  on  the  execution  of  the  orders, 
and  to  pay  over  moneys  on  the  evening  of 
the  day  when  coUected,  or  the  day  follow- 
ing. The  prisoner  had  no  salary,  but  was 
paid  by  commission.     The  priaoner  might 
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get  orders  when  and  where  he  pleased 
within  his  district.  He  was  to  be  exclusively 
in  the  employ  of  the  prosecutors,  and  to 
give  the  whole  of  his  time — ^the  whole  of 
every  day,  to  their  service :  Held,  that  the 
prisoner  was  a  clerk  and  servant  within  the 
embezzlement  clause,  sect.  68  of  24  k  25 
Vict.  c.  96.  Reg  v.  Bailey.  Cr.Ap.Ct. 
66. 


Embezzlement — Receipt  of  the  rmmey.^A  con- 
ductor of  a  tramway  car  was  charged  with 
embezzling  8jv.  It  was  proved  that  on  a 
certain  journey  there  were  fifteen  three- 
penny fares,  and  twenty- five  twopenny 
fares,  and  the  conductor  was  seen  to  give 
tickets  to  each  fare  and  to  receive  money 
from  each,  but  what  sum  did  not  appear. 
He  made  out  a  way  bill  for  the  journey 
debiting  himself  with  only  nine  threepenny 
fares  and  sixteen  twopenny  fares.  The 
mode  of  accounting  was  to  deliver  the  way 
bills  for  each  journey  to  a  clerk,  and  to 
hand  in  all  the  money  received  during  each 
day  on  the  following  morning.  The 
pnsoner^s  money  should  have  been  8/.  Is,  9r/. 
according  to  his  way  bills  for  the  day,  but 
he  paid  in  only  8/.  0^.  8J. :  Held,  that 
there  was  sufficient  evidence  of  the  receipt 
of  7jf.  11</.  the  total  amount  of  fares  of  the 
particular  journey,  and  of  the  embezzle- 
ment of  Ss,  part  thereof.  Reg,  v.  King, 
Cr.Ap.Ct    73. 

Entbezzlemenl^'Charging  a  gross  sum  in  indict- 
ment-'Evielence—2i  f2b'Vict,  c,  96,  s,  71.— 
It  was  the  duty  of  an  agent  and  collector 
of  a  coal  club  to  receive  payments  by  small 
weekly  instalments,  and  to  send  in  weekly 
accounts  on  Tuesdays,  and  each  Tuesday  to 
pay  the  gross  amount  received  into  the  bank 
to  the  credit  of  the  club.  An  indictment 
charged  the  agent  with  embezzling  1/.  1«., 
and  evidence  was  given  that  during  a  certain 
week  payments  of  ten  smaller  sums,  making 
together  1/.  1«.,  had  been  made  to  the 
agent,  and  that  the  prisoner  failed  to 
account  for  those  sums,  or  for  any  specific 
sum  of  1/.  \s.  There  were  two  other  counts 
containing  charges  of  embezzlement  of  two 
other  sums  of  1/.  7s,  and  1/.  bs.^  and 
supported  by  similar  evidence :  Held,  that 
the  indictment  might  properly  charge  the 
embezzlement  of  a  gross  sum,  and  be  proved 
by  evidence  similar  to  the  above,  and  that 
it  was  not  necessary  to  charge  the  embezzle- 
ment of  each  particular  sum  composing  the 
gross  sum  ;  and  that,  although  the  evidence 
miffht  show  a  large  number  of  small  sums 
embezzled,  the  prosecution  was  not  to  be 


confined  to  the  proof  of  three  of  such  small 
sums  only.     Reg,  v.  Balls,    Cr.Ap.Ct.   96. 

Embezzlement'-'Clerk  or  servant — ^A  person 
engajg^ed  to  solicit  orders  and  paid  bv  com- 
mission on  the  sums  received,  which  sums 
he  was  forthwith  to  hand  over  to  the  pro- 
secutors, and  was  at  liberty  to  apply  for 
orders  when  he  thought  most  convenient, 
and  was  not  to  employ  himself  for  any 
persons.  Held,  not  a  clerk  or  servant 
within  24  &  25  Vict.  c.  96,  s.  68  (embezzle- 
ment).   Reg.  V.  Negus.    Cr.Ap.Ct.    492. 

Embezzlement — Servant — Receipt  of  money  as 
such—2i  Sf  25  Vict,  c  96,  *.  68.— Prisoner 
was  employed  by  B.  to  navigate  a  barge, 
and  was  entitled  to  half  the  earnings  after 
deducting  the  expenses.  His  whole  time 
was  to  be  at  S.*s  service,  and  his  duty  was 
to  account  to  S.  on  his  return  after  every 
voyage.  In  October  prisoner  was  sent 
with  a  barge  load  of  bncks  to  L.,  and  was 
there  forbidden  by  S.  to  take  bA(^  manure 
for  P.  Notwithstanding  this  prisoner  took 
the  manure  and  received  4/.  for  the  freight, 
and  appropriated  it  to  his  own  use.  It 
was  not  proved  that  he  professed  to 
carrv  the  manure  or  receive  the  freight 
for  his  master,  and  the  servant  who  paid 
the  41.  said  that  it  was  for  the  carriage  of 
the  manure,  but  he  did  not  know  for  whom 
it  was  paid.  Held,  that  the  prisoner  could 
not  be  convicted  of  embezzlement,  as  the 
money  was  not  received  in  the  name,  or  for, 
or  on  account  of  his  master.  Reg,  v.  CuUum 
Cr.Ap.Ct.    469. 


EVIDENCE. 

Reqister  of  Births. 

Evidence — Rsgister  of  birth — Certified  copy — 
14  ^  16  Vict.  c.  99,  s.  14. — An  instrument 
certified  to  be  a  copy  of  an  entiy  in  a  dis- 
trict Register  Book  of  Births,  and  to  be 
signed  by  the  officer  in  whose  custody  the 
Register  Book  is  stated  therein  to  be,  is 
admissible  in  evidence  on  its  mere  produc- 
tion under  the  14  &  15  Vict.  c.  99,  s.  14. 
Reg.  V.  Weaver.    Cr.Ap.Ct.    627. 

Confession. 

Evidence — Confession  to  a  person  in  authority. 
— A  female  prisoner,  in  custody  on  a  charge 
of  murder,  desiring  to  go  to  a  water-closet, 
was  sent  there  bv  the  police  with  a  woman 
who  was  impliedly  authorised  to  prevent  her 
escape.    Wnen  alone  together  in  the  closet, 
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the  woman,  an  acquaintanoe  of  the  prisoner, 
aUuding  to  the  crime,  said:  ''How  came 
you  to  do  it  ?"  whereupon  the  prisoner  made 
a  statement  in  the  nature  of  a  confession : 
Held,  that  the  statement  was  not  induced 
by  any  hope  or  fear  caused  by  a  person  in 
authority,  and  was,  therefore,  admissible  in 
eyidence  acainst  the  prisoner.  Reg.  v. 
Vernon,    CTeasby,  B.    158. 

Admission  hy  a  prisoner — Letter  written  by  him 
and  not  sent  to  its  destination  rejected, — ^The 

Prisoner  was  taken  into  custody  for  stealing 
rom  a  dwelling-house,  and  when  in  the 
police  station  wrote  two  letters,  one  to  his 
wife  and  the  other  to  a  friend,  llie  prisoner 
was  told  that  all  letters  would  be  read  before 
being  despatched,  and  the  letter  in  question 
was  detained,  and  a  copy  sent  to  its  destina- 
tion :  Held,  per  Kelly,  C.R,  that  the 
original  addressed  to  the  prisoner's  wife  was 
not  admissible.  Reg.  y.  Pamenter.  Kelly, 
C.B.    177. 

Evidence — Confession —  Inducement — Admissi- 
bility,— ^Two  little  boys  were  in  custody 
on  suspicion  of  obstructing  a  railway 
train,  and  the  mother  and  a  policeman  were 
also  present.  One  of  the  ooys'  mothers 
said  *'  You  had  better,  as  good  boys,  tell  tiie 
truth."  Whereupon  both  the  boys  confessed. 
Upon  the  trial,  they  were  convicted  upon 
evidence  of  that  confession :  Held,  that  the 
evidence  of  confession  was  rightly  received. 
Reg,  v.  Reeve  and  Another.  Cr.Ap.Ct. 
179. 

Evidence — Admission  of  prisoner — Inducement. 
— ^The  words  **  I  must  know  more  about  it," 
said  by  a  police-constable  to  a  prisoner  in 
the  course  of  a  conversation  between  them 
respecting  the  subject  matter  of  the  charge, 
immediately  before  apprehension,  are  not  a 
sufficient  inducement  to  exclude  au  admis- 
sion :  Duties  of  a  police  officer  as  to  question- 
ing a  prisoner.  Reg.  y.  Sarah  Reason. 
Keating,  J.    228. 

Evidence — Confession — Admissibility — Induce- 
ment.— Prosecutrix  lost  her  purse,  containing 
1 1,  is.,  in  a  market,  and  as&ed  the  prisoner, 
who  had  been  standing  near  her,  whether 
he  had  seen  the  purse  or  seen  any  one  pick  it 
up.  He  replied  that  he  had  not.  She,  how- 
ever, suspecting  that  he  had  robbed  her, 
gave  information  to  the  police.  A  police- 
man, a  short  time  after,  went  in  search  of 
prisoner,  and  having  found  him,  told  him  that 
the  prosecutrix  had  lost  her  purse,  and  that  it 
was  supposed  that  he  had  picked  it  up,  and 
added,  **  Now  is  the  time  for  you  to  take  it 


back  to  her."  He  denied  having  it,  and 
went  with  the  policeman.  As  they  walked 
along  he  commenced  making  a  statement, 
but  the  policeman  told  him  to  s^  nothing 
until  they  saw  the  prosecutrix.  Eutving  met 
the  prosecutrix  after  they  had  walked  about 
600  yards,  some  conversation  took  place, 
and  the  prisoner  was  searched,  and  on  a 
half  sovereign  being  found,  prisoner  said 
to  the  prosecutrix  that  he  would  make  it  all 
up  to  her.  Twenty  minutes  had  elapsed 
between  the  time  of  the  policeman's  remark, 
'*  Now  is  the  time  to  take  it  back  to  her" 
and  the  prisoner's  statement,  '*  that  he 
would  make  it  all  up  to  her  " :  Held,  that 
there  was  no  inducement  held  out  to  the 
prisoner,  and  that  his  statement  or  confes- 
sion that  he  would  make  it  all  up  to  her 
was  admissibe  in  evidence  against  him.  Reg. 
V.  William  Jones.    Cr.Ap.Ct.    241. 

Dying  Declarations. 

Evithnce — Dying  declaration — Previous  state' 
ment  assented  to  by  deceased  when  dying. — 
A  statement  made  by  deceased,  under 
circumstances  which  would  not  render  it 
admissible  as  a  dyinff  declaration,  becomes 
admissible  if  repeated  in  his  presence  and  at 
his  request  by  the  person  to  whom  it  was 

Sreviously  made,  and  if  assented  to  by' 
eceased  (presuming  that  he  is  then  in  such 
a  state  that  if  he  had  made  a  statement  it 
would  have  been  admissible  as  a  dying 
declaration.)    Reg.  y,  Steele.    Lush,  J.    168. 

Husband  and  Wife. 

Evidence — Husband  and  wife — AdmissibiUtyoj 
wife  as  witness  for  a  joint  />moiwr.— ftlie 
wife  of  a  prisoner  jointly  indicted  and  given 
in  charge  to  the  jury  with  other  prisoners 
cannot  be  called  as  a  witness  by  one  of  the 
other  prisoners  whilst  the  husband  is  so  in 
charge  with  them.  Reg,  y.  Thompson  and 
Others.    Cr.Ap.Ct.    202. 

Feme  covert — Crime  committed  by — Coercion. — 
The  doctrine  of  coercion,  as  applicable  to  a 
crime  committed  by  a  married  woman  in  the 
presence  of  her  husband,  only  raises  a  dis- 
putable presumption  of  law  in  her  favour, 
which  is  mall  cases  capable  of  being  rebutted 
by  the  evidence.  Tins  disputable  presump- 
tion of  law  exists  in  misdemeanors,  as  well 
as  in  felonies,  and  the  question  for  the  jury 
is  the  same  in  both  cases.  The  doctrine  in 
question'  applies  to  the  crime  of  robbery 
with  violence.  Semble :  Where  a  man  and 
woman  are  indicted  together  for  a  joint 
crime,  and  it  appears  from  the  evidence  for 
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,  the  prosecutioii  that  they  had  lived  together 
for  some  months  as  husband  and  wife,  hav- 
ing with  them  an  infant  who  passed  as  their 
child,  it  is  not  necessary  for  the  woman  to 
give  evidence  of  her  marriage  in  order  to 
entitle  her  to  the  benefit  of  the  doctrine  of 
coercion,  although  the  indictment  does  not 
describe  her  as  a  married  woman.  Rtg.  v. 
Martha  Torpeu.  Russell  Gumey,  Recorder. 
45. 

WrrNBSS. 

Evidence — Joint  charge — Incompetency  offeUow 
prisoners  as  voitn/es^s  jor  one  another. — After 
several  prisoners,  jointly  indicted,  are  given 
in  charge  to  the  junr  one  whilst  in  such 
charge  cannot  be  called  as  a  witness  for 
another.  The  14  &  15  Vict.  c.  99,  does  not 
apply  to  criminal  proceedings.  Reg.  v. 
Payne,    Cr.Ap.Ct.     118, 

Practice — Deposition — 11  &•  12  Vict,  c,  42,  s. 
17 — Same  offence, — Wnere  a  prisoner  is 
charged  before  a  magistrate  with  obtaining 
money  by  false  pretences,  and  afterwards 
indicted  for  uttering  a  forged  promissory 
note,  the  charges  arising  out  of  one  and  the 
same  transaction  and  being  in  fact  identical, 
and  the  prisoner  having  had  the  opportunity 
of  cross-examination  before  the  magistrate : 
Held,  that  the  deposition  of  a  witness  taken 
at  such  hearing,  and  who  was  afterwards 
unfit  to  travel  to  give  evidence,  was  admis- 
sible and  might  be  read  at  the  trial  for 
uttering  the  forged  promissory  note.  Reg. 
V.  Jenkin  Williams.    Smith,  J.     101. 

Evidence — InahiUiy  of  witness  to  travel — Recep' 
tion  of  deposition — 11  j*  12  Vict.  c.  42,  s.  17. 
—The  depositions  of  a  witness  properly  taken 
before  the  committing  magistrate,  with  full 
opportunity  of  cross  examination  by  the  ac- 
cused, was  allowed  to  be  read  at  the  trial  under 
the  following  circumstances,  in  the  absence 
of  the  witness,  who  was  alive,  and  who  was 
living  not  far  from  the  court  where  the 
prisoner  was  being  tried.  It  was  proved  by 
a  medical  man  that  the  witness  was  seventy- 
four  years  old,  and  that  he  thought  that 
she  would  faint  at  the  idea  of  coming  into 
court,  and  that  seeing  so  many  faces  would 
be  dangerous  to  her,  and  that  she  was  so 
nervous  that  it  might  be  dangerous  to  her 
to  be  examined  at  all,  but  that  he  thought 
she  could  go  to  London  to  see  a  doctor 
without  difficulty  or  danger:  Held,  that 
her  deposition  ought  not  to  have  been  re- 
ceived under  the  11  &  15  Vict.  c.  42,  s.  17. 
Reg.  V.  Farrell.    Cr.Ap.Ct.    605. 


Depositions  on  oath  of  a  prisoner-^AdmissibUity 
in  evidence — Criminating  questions — Igno' 
rafUia  juris  — Caution  to  witnesS"-!!  ^12 
Vict.  c.  42,  s.  18. — ^By  an  Act  of  the  Quebec 
Legislature,  certain  officers  caUed  **Fire 
MarshaUs^*  are  appointed  with  power  to 
inquire  into  the  origin  of  fires  in  Quebec 
and  Montreal,  and  for  that  purpose  to 
examine  persons  on  oath.  Upon  an  in- 
quiry, held  in  pursuance  of  this  statute,  as 
to  the  origin  of  a  fire  in  a  warehouse  occu- 
pied by  the  prisoner,  he  was  examined  on 
oath  as  a  witoess.  No  caution  was  given  to 
him  that  his  evidence  might  be  used  against 
him.  At  the  time  of  such  examination 
there  was  no  charge  against  the  prisoner  or 
any  other  person.  Subsequuntlv  the 
prisoner  was  tried  for  arson  of  the  said 
warehouse,  and  his  depositions  made  at  the 
inquirv  before  the  Fire  Marshalls  were  ad- 
mitted as  evidence  against  him.  Held  (re- 
versing the  judgment  of  the  Court  of 
Queen's  Bench  for  the  Province  of  Quebec, 
Canada),  that  the  depositions  were  properly 
admitted.  The  depositions  on  oath  of  a 
witness  legally  taken  are  evidence  against 
him,  should  he  be  subsequently  tried  on  a 
criminal  charge,  except  so  much  of  them  as 
consists  of  answers  to  questions  to  which  he 
has  objected  as  tending  to  criminate  him, 
but  which  he  has  been  improperly  compelled 
to  answer.  The  exception  depends  upon 
the  principle  ^^  Nemo  tenetur  seipsum  accu^ 
sare^^  but  does  not  apply  to  answers  given 
without  objection,  which  are  to  be  deemed 
voluntary.  The  witness's  knowledge  of  the 
law  enabling  him  to  decline  to  answer 
criminating  questions  must  be  presumed : 
(**  Ignorantia  juris  non  excusat,^^)  The 
statute  (11  &  12  Vict.  c.  42,  s.  18),  re- 
quiring magistrates  to  caution  the  accused 
with  respect  to  statements  he  may  make  in 
answer  to  the  charge,  is  not  applicable  to 
witnesses  asked  questions  tending  to  crimi- 
nate them.  Reg.  v.  Coote.  Priv.  Coun. 
557. 

Emlence. — Examination  of  trader  under  a 
liquidation^  Admissibility — 32  if  83  Vict,  c. 
71,  ss.  96,  97. — A  summons  to  examine  a 
petitioner  whose  affairs  were  under  liquida- 
tion by  arrangement  having  issued  under 
sect.  96  of  82  &  33  Vict.  c.  71,  and  he 
having  appeared  thereto  and  been  examined, 
his  examination  is  admissible  in  evidence  on 
a  criminal  charge  against  him,  whether  the 
summons  was  regularly  issued  or  not.  Reg. 
V.  Widdup.     Cr.Ap.Ct.     251. 

Railway  cotnjtany     Common  caiTiers — Loss  of 
goods  above  101,  in  value — Gttods  not  declared 
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under  sect,  1  of  Carriers^  Ad — Fthniom 
acts  of  ccmpantj's  servants — What  stifficient 
evidence  of  in  civU  actiof^—Difference  m  that 
respect  in  a  criminal  prosecution — Calling  the 
suspected  servant  as  tntness — Carriers*  Act 
(11  Geo.  4^1  Will.  4,  c.  68),  sect,  S.—In 
an  action  againgt  a  ridlway  company,  as 
carriers  for  hire,  for  the  loss  of  goods 
alleged  to  have  arisen  from  tJie  felonious 
act  of  the  servants  of  the  company,  it  is  not 
necessaiy  for  the  plaintiff,  in  order  to  prove 
the  felony,  under  sect.  8  of  the  Carriers' 
Act  (11  Geo.  4  &  1  Will.  4,  c.  68),  to  bring 
home  the  charge  to  any  individual  servant 
of  the  company  in  particular,  or  to  produce 
such  evidence  of  tne  fact  as  would  be  re- 
quisite on  a  criminal  trial ;  it  being  suffi- 
cient for  him  to  show  it  to  be  more  probable 
that  the  felony  was  committed  bv  some  one 
or  more  of  such  servants  than  by  anyone 
else;  and  the  mere  fact  of  the  company's 
abstaining  from  o&Uing  the  suspected  ser- 
vants as  witnesses,  in  answer  to  the  plain- 
tiff's case,  is  sufficient  to  justify  the  case 
being  left  to  the  «jury.  So  held  by  the 
Court  of  Exchequer  (Kelly,  C.B.,  Pigott 
and  Amphlett,  BB.).  Vaughton  and  an^ 
other  V.  the  London  and  North-  Western  Rail- 
way Company.    £x.    580. 


EXTRADITION. 

Extradition — Prisoner  convicted  in  France — 
Surrender  to  authorities  under  Extradition  Act, 
1870  (83  &  34  Vict,  c,  62).— The  applicant, 
who  had  been  an  avou^  in  France,  was  now 
a  prisoner  in  Jersey,  lie  had  been  con- 
victed par  contumace,  by  the  Cour  d'Assize 
de  C6tes  du  Nord,  of  three  offences,  abus  de 
confiance,  or  breach  of  trust,  fraudulent 
bankruptcy,  and  forgery.  The  first  of  these 
three  offences  is  not  one  for  which  a  sur- 
render is  stipulated  by  the  French  treaty  of 
1843,  or  by  the  statute  confirming  it,  viz., 
6  &  7  Vict.  c.  75,  and  there  has  been  no  ex- 
tradition treaty  with  France  since.  Bv  33 
&  U4  Vict.  c.  52,  s.  3;  sub-sect.  2,  a  fugitive 
criminal  shall  not  be  surrendered  to  a 
foreign  state  unless  provision  is  made  by 
the  law  of  that  state,  or  by  arrangement, 
that  the  fugitive  criminal  shall  not,  until  he 
has  been  restored,  or  had  an  opportunity  of 
returning  to  Her  Maiesty^s  dominions,  be 
detained  or  tried  in  that  foreign  state  for 
aiiy  offence  committed  prior  to  lus  surrender, 
other  than  the  extradition  crime  proved  by 
the  facts  on  which  the  surrender  is 
grounded.'*  By  sect.  4,  '*an  order  in 
council  for  applying  this  Act  in  the  case  of 
any  foreign  state  shall  not  be  made  unless 


the  arrangement.  .  .  .(2)  is  in  conformity 
with  the  provisions  of  tms  Act,  and  in  par- 
ticular with  the  restrictions  on  the  surrender 
of  fugitive  criminals  contained  in  this  Act. 
By  sect.  27,  6  &  7  Vict.  c.  75,  amongst  other 
Acts,  is  repealed,  *'  and  this  Act  (with  the 
exception  or  anythiug  contained  in  it  which 
is  inconsistent  with  the  treaties  referred  to 
in  the  Acts  so  repealed)  shall  apply  (as  re- 
gards crimes  committed  either  before  or 
after  the  passing  of  this  Act),  in  the  case  of 
the  foreign  states  with  which  those  treaties 
are  made,  in  the  same  manner  as  if  an  order 
in  council  refei-ring  to  such  treaties  has  heen 
made,  in  pursuance  of  this  Act,  and  as  if 
such  order  had  directed  that  every  law  and 
ordinance  which  is  in  force  in  any  British 
possession  with  respect  to  such  treaties 
should  have  effect  as  part  of  this  Act." 
Affidavits  concerning  the  French  law  were 

Produced  by  both  sides.  Upon  a  rule  for  a 
abeas  corpus  directing  the  Governor  of 
Jersey  Prison  to  produce  the  applicant,  the 
court  expressed  doubts  as  to  the  exemption 
of  old  treaties  from  the  restrictions  of  the 
Act  of  1870.  They  held,  however,  that  the 
French  law,  although  the  affidavits  were 
contradictory,  carried  out  the  restriction 
provided  for.   Ex  parte  Bouvier,   Q.B.  303. 

Extradition  Act--^S  ^  84  Vict.  c.  52 -Duty 
oj  police  magistrate^-His  decision  not   re- 
viewable — Deposition  of  a  witness  examned 
at  a  former  hearinff  before  a  different  police 
magistrate, ^T^Y  the  33  &  34  Vict  c.  52  (The 
Extradition  Act),  when  a  fugitive  criminal 
is  brought  before  a  police  magistrate,  the 
latter  is  to  hear  the  caj>e  in  the  same  man- 
ner and  to  have  the  same  jurisdiction  and 
powers,  as  near  as  may  be,  as  if  the  prisoner 
were  brought  before  him  charged  with  an 
indictable  offence  committed  in  England: 
Held,  upon  a  rule  for  n  habeas  corpus,  upon 
a  committal  by  a  police  magistrate,  that  as 
this  is  not  a  court  of  appeal  in  sudi  a  case 
it  will  not  (question  tne  judgment  of  the 
magistrates    if   the    case  was  within    his 
jurisdiction  and  there  was  any  evidence  to 
support  his  decisioa    Upon  such  a  hearing, 
a  witness  gave  his  evidence  before  a  police 
magistrate  in  the  presence  of  the  accused, 
and  signed   his  deposition.     The  further 
hearing  of  the  case  was  then  adjourned, 
and  on  the  adjournment  day  the  further 
hearing  was  resumed  before  B.,   another 
police  magistrate,  but  as  the  witness  before 
examined  before  A.  refused  to  attend  and 
had  gone  abroad,  his  deposition  made  before 
A.  was  proved  to  have  been  duly  taken,  and 
was  read  as  part  of  the  case  against  the 
accused,   whereupon,    additional    evidence 
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haying  been  taken,  the  prisoner  wa3  com- 
mitted to  the  Middlesex  House  of  Detention 
gursttant  to  the  Act :  Held,  per  Martin  and 
ollock,  BB.  ([Kelly,  C.  B.,  duhitanU), 
that  the  deposition  so  taken  at  the  former 
hearing  by  A.  was  properly  receiyable  by 
B.  upon  the  subsequent  hearing.  Ex  parte 
Hitguet.    £x.    551. 

Extradition — Habeas  Corpus  Act  (31  Car,  2, 
c.  2),  s.  6  ^Hong  Kong  Ordinance,  No,  2,  ojf 
1850—'*  Crime  or  offence  against  the  laws  of 
CAina."— By  an  ordinance  of  Hong  Kong 
(No.  2  of  1850)  it  is  enacted  that  magis- 
trates may  issue  warrants  for  the  appre- 
hension of  Chinese  subjects  in  the  colony 
charged  with  *'  any  crime  or  offence  against 
the  laws  of  China,**  and  the  magistrate 
may,   on  ascertaining  probable  cause  for 
the    charge,   commit    such   persons    until 
the  gaoler  shall  receiye  orders  from  the 
Governor  relative  to  further  detention,  or 
to    transmission  of    such  persons  to  the 
Chinese  authorities:    Held   (affirming  the 
judgment  of   the    Supreme  Court,   Hong 
Kong) :  (1)    That  the  words  **  crime  or 
offence'*  in  the  above  ordinance  must  be 
confined    to    those    ordinary   crimes    and 
offences  which  are  punishable  by  the  laws 
of  all  nations,  and  which  are  not  peculiar  to 
the  laws  of  China :  (2)  that  mturder  by  a 
subject  of  China  of  a  person  not  a  subject 
of  China,  committed  outside  Chinese  terri- 
tory, was  not  a  crime  against  the  laws  of 
China  within  the  meaning  of  the  ordinance: 
(3)  that,  there  being  sufficient  primd  facie 
evidence  before  the  maeistrate  that   the 
respondent  had  committed  an  act  of  piracy 
jure  gentium  to  justify  his  committal  for 
trial,  it  was  the  autv  of  the  magistrate  to 
have  committed  him  for  trial  at  Hong  Kong ; 
and  that  a  warrant  by  which  the  magistrate 
authorised  the  Governor,  if   he    uiought 
fit,  to  ddiver  the  respondent  to  the  Chinese 
authorities,   was  illegal,   and    beyond  the 
jurisdiction  of  the  magistrate.    The  respon- 
dent, under  a  writ  of  habeas  corpus^  was 
ordered  by  tiie  Superior  Court  of  Hong 
Kong  to  be  released  from  custody,  on  the 
ground   that  he  was    detained  under  an 
Olegal  warrant  on  a  charge  of  piracy  and 
murder.      He  was    again    arrested   on    a 
charge  of   piracy  jure  gentium,   and  was 
again  discharged  by  the  said  court  under  a 
writ  of  habeas  corpus :   Held  (reversing  the 
judgment  of   the    Supreme  Court,  Hong 
Kong),  that  a  second  arrest  was  not  a 
violation  of  sect.  6  of  the  Habeas  Corpus 
Act :  (31  Car.  2,  c.  2.)     Attomey-General 
of  Hong  Kong   v.    Kwok-a-Sing,     Privy 
Council.    565. 


FALSE  PRETENCES. 

False  pretences — Divisibility — Evidence, — The 
prisoner  was  convicted  on  an  indictment 
charging  that  he  did  falsely  pretend  that 
he  then  lived  at,  and  was  landlord  of,  a 
beerhouse,  and  thereby  obtained  goods.  The 
evidence  was,  that  prisoner  said  he  was  the 
nephew  of  a  man  in  prosecutor^s  employ, 
which  was  true ;  and  that  he  lived  at  the 
beerhouse ;  but  he  did  not  say  he  was  ^e 
landlord  of  that  house.  Prosecutor,  in  part- 
ing with  his  goods,  was  influenced  both  by 
the  fact  of  his  being  the  nephew  of  his 
servant,  and  the  statement  that  he  lived  at 
the  beerhouse ;  he  believed  him  to  be  the 
landlord  of  the  beerhouse:  Held,  that  it 
was  immaterial  that  the  prosecutor  was 
partly  influenced  by  die  fact  that  the 
prisoner  was  the  nephew  of  his  servant: 
Held,  also,  that   the  allegation    that  the 

Erisoner  lived  at  and  was  landlord  of  the 
eerhouse  was  divisible,  and  that  the  part, 
*'that  he  lived  at  the  beerhouse,"  being 
false,  heVas  rightly  convicted.  Reg,  v.  Lince, 
Cr.Cas.Res.    451.       « 

False  pretences — Larceny — Second   indictment 
for  same  offence — Distinction  between  a  false 
pretence  and  larceny  bif  trick, — ^The  prisoner 
was  indicted  for  f eiomously  stealing  a  dress, 
a  shawl,  and  other  articles  of  wearing  ap- 
parel.   The  evidence  was  that  tibe  prisoner, 
who  had  a  wife  living,  but  who  represented 
himself  as  a  widower,  was  paying  his  ad- 
dresses to  the  prosecutrix,  who  was  a  widow : 
that  in  the  course  of  conversation  he  told 
her  that  his  late  wife's  father  had  just  died 
(which  was  true),  that  his  sister-in-law  was 
unable  to  go  to  the  funeral,  being  too  poor 
to  purchase  mourning ;  that  thereupon  the 
prosecutrix,  without  request  or  suggestion 
from  him,  offered  to  lend  her  clothes  for 
the  purpose,  and  placing  the   articles  in 
questiou  in  a  bag  gave  them  to  the  prisoner 
to  take  to  his  sister-in-law.    Some  of  these 
articles  of  dress  were  worn  by  the  prisoner*s 
wife  at  the  funeral,  others  were  found  to 
have  been  pawned  by  a  woman  not  iden- 
tified, who  gave  her  name  as  that  of  the 
prisoner's   wife.     The   prosecutrix   after- 
wards made  repeated  requests  to  the  pri- 
soner to  return  the  clothing  she  had  lent  to 
his  sister-in-law,  but  could  not  obtain  them. 
It   appeared   that  the  prisoner*s  wife  had 
two  sisters.     One  of  them  only  was  called 
for  the  prosecution  to  prove  that  the  cloth- 
ing had  not  been  given  to  her  by  the  pri- 
soner.   It  was  contended  for  the  prosecu- 
tion that  this  was  larceny  by  a  bailee.  The 
prosecutrix   had  given  the  cloUies  to  the 
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prisoner  to  deliver  tbem  to  his  sister-in-law, 
but  instead  of  doing  so  he  had  convert^ 
them  to  his  own  use :  Held,  that  there  was 
no  case  for  the  jury,  inasmuch  as,  there 
being  two  sisters-in-law,  there  was  no  evi- 
dence that  the  prisoner  had  not  delivered 
the  clothes  to  a  sister-in-law,  in  pursuance 
of  the  terms  of  the  bailment,  and  also  that 
there  was  no  evidence  of  conversion  to  his 
own  use,  it  not  being  proved  that  the  clothes 
were  pawned  by  the  prisoner,  but  by  a 
woman  who  might  have  been  his  sister-in- 
law  who  was  not  called  to  prove  the  non- 
receipt  of  the  clothes  by  her.  HThe  prisoner 
was  then  indicted  for  the  misdemeanor  of 
obtaining  the  same  articles  of  clothing  by 
falsely  pretending,  inter  a/ta,  that  his  sis- 
ter-in-law was  poor  and  unable  to  buy 
mourning  wherewith  to  attend  the  fimend 
of  her  father.  An  objection  was  taken  on 
behalf  of  the  prisoner  that  inasmuch  as  the 
possession  only,  and  not  the  property  had 
been  passed  or  intended  to  be  passed  by  the 
prosecutrix,  the  offence,  if  any,  was  larceny, 
and  not  false  pretences.  So  held.  It  was 
then  contendea  for  the  prosecution  that  by 
sect.  88  of  24  &  25  Vict.  c.  96,  it  had  been 
expresslv  enacted  that  the  defendant  may 
be  convicted,  although  it  appear  at  the  trial 
that  the  offence  amounts  to  larceny  and 
not  merely  to  obtaining  money,  &c.,  by 
fidse  pretences,  and  therefore  that  if  the 
jury  snould  be  of  opinion  that  the  property 
was  obtained  by  a  trick  with  intent  to  steal, 
it  would  amount  to  a  larceny  in  law,  and 
the  prisoner  might  be  convicted  under  this 
indictment  by  virtue  of  this  provision  of 
the  statute.  For  the  prisoner  it  was  con- 
tended, that  having  been  acquitted  upon 
the  same  evidence  on  a  charge  of  larceny 
for  stealing  these  very  articles,  it  would  be 
contrary  to  the  spirit  of  the  Iaw  if  he  could 
be  convicted  of  uie  same  larceny  under  the 
form  of  an  indictment  for  false  pretences. 
The  whole  case  was  left  to  the  jury,  the 
judge  intimating  his  concurrence  with  the 
views  advanced  on  behalf  of  the  prisoner, 
and  stating  that,  if  necessary,  he  should  re- 
serve the  question  for  the  Court  of 
.  Criminal  Appeal.  The  distinction  between 
a  false  pretence  and  larceny  by  a  trick. 
Reg.  V.  RadcUffe,    Mr.  Serjt.  Cox.    474. 

FaUe  pretenceM — What  amount  to — False  state^ 
ment  of  fact, — ^The  prisoner  induced  the 
prosecutor  to  buy  a  chain  by  knowingly  and 
talsely  asserting  {inter  alia),  *'  it  is  15-carat 
fine  gold«  and  you  will  find  it  stamped  on 
every  link."  In  point  of  fact,  it  was  little 
more  than  6-carat  gold :  Held,  that  the  | 
above  assertion  was  sufficient  evidence  of 


the  false  representation  of  a  definite  mat- 
ter of  fact  to  support  a  conviction  for  false 
pretences.    Reg,Y,Ardley.    Brett,  J.    23. 

Indictment  ^False  pretences — Receiving — Aider 
by  verdict— 2i  ^  25  Vict,  c,  96,  ss,  88,  95— 
7  &  8  Geo,  4,  c.  64,  s.  21. — An  indictment 
under  24  &  55  Vict.  c.  96,  s.  95,  charged 
that' defendant  ^'unlawfully  did  receive 
goods  which  had  been  unlawfully  and  know- 
ingly, and  fraudulently  obtained  by  false 
pretences  with  intent  to  defraud,  well  know- 
ing that  the  goods  had  been  obtained  by 
false  pretences  with  intent  to  defraud,  as  in 
this  count  before  mentioned,"  but  omitting 
to  set  out  what  the  particular  false  pre- 
tences were :  Held,  that  the  objection,  not 
having  been  taken  before  plea,  was  cured 
by  the  verdict  of  guilty.  Reg,  v.  Rebecca 
Goldsmith,    Cr.Ap.Ct.    479. 

False  pretence — Evidence — Guilty  knowledge. 
— Prisoner  was  indicted  for  an  attempt  to 
obtain  money  from  W.,  a  pawnbroker, 
by  false  pretence  {inter  alia)  that  a  ring 
was  a  diamond  ring;  and  also  for  an 
attempt  to  obtain  money  from  D.  another 
pawnbroker  bv  a  similar  false  pretence.  To 
show  euilty  knowledge,  evidence  that  he 
had  wortly  before  offered  other  false 
articles  of  jewellery  to  other  pawnbrokers 
was  held  to  be  properly  admissible.  Reg. 
V.  C.  F.  Francis.     Cr.Ap.Ct    612. 

False  pretence —Remoteness  of  the  pretence — 
Evidence. — An  indictment  for  false  pre- 
tences charsed  that  the  defendant  falsely 
pretended  that  he  had  a  lot  of  trucks  of 
coal  at  a  railway  station  on  demurrage,  and 
that  he  required  forty  coal  bags.  The 
evidence  was  that  defendant  saw  prosecutor 
and  gave  him  his  card,  *'  J.  W.  and  Co., 
timber  and  coal  merchants,"  &c.,  and  said 
that  he  was  largely  in  the  coal  and  timber 
way,  and  inspected  some  coal  bass  but 
objected  to  the  price.  The  next  day  he 
called  again,  showed  prosecutor  a  lot  of 
correspondence,  and  said  that  he  had  a  lot 
of  trucks  of  coal  at  the  railway  station 
under  demurrage,  and  that  he  wanted  some 
coal  bags  immediately.  Prosecutor  had 
only  forty  bags  ready,  and  it  was  arrranged 
that  defendant  was  to  have  them,  and  pay 
for  them  in  a  week.  They  were  delivered 
to  defendant,  and  prosecutor  said  he  let 
the  defendant  have  tne  bags  in  consequence 
of  his  having  the  trucks  ot  coals  under  de- 
murrage at  the  station.  There  was  evidence 
as  to  the  defendant  having  taken  premises, 
and  doing  a  small  business  in  coal,  but  he 
had  no  trucks  of  coal  on  demurrage  at  the 
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station.  The  jury  conncted  the  priBoner,  and 
on  qnestiona  reserved  this  court  neld  that  the 
false  pretence  charged  was  not  too  remote 
to  support  the  indictment,  and  that  the 
evidence  was  sufficient  to  sustain  it.  Reg, 
V.  Willot    Cr.Ap.Ct.    68. 

False  pretences  and  conspiraey. — Evidence,'^ 
S.  and  H.  were  jointly  indicted  on  counts 
for  false  pretences,  and  a  general  count  for 
conspiracy.  S.  was  convicted  on  the  counts 
for  false  pretences,  and  both  on  the  count 
for  conspuracy.  The  evidence  was,  that 
they  were  ostensibly  carrying  on  business 
as  publishers  under  the  name  of  H.,  and 
Co.,  and  that  Hitchman  was  the  author  of 
a  book  published  by  them.  To  force  the 
sale  of  the  book,  S.  procured  M.  to  write 
letters,  purporting  to  come  from  a  titled 
ladv,  ordenng  a  copy  of  the  book,  and  to 
addrioss  them  to  coun^  bookseUers.  These 
letters  were  delivered  by  M.  to  S.,  and 
found  their  way  by  post  to  different  country 
booksellers,  and  inclosed  with  them  was  a 
printed  circular  from  the  firm,  offering 
reduced  terms  for  an  order  of  seven  copies 
or  more.  At  the  trial,  two  witnesses  pro- 
duced a^  number  of  such  letters,  some  of 
which  had  been  given  to  them  by  book- 
sellers (others  thui  those  named  in  the 
indictment)  who  received  them,  and  some 
came  to  them  from  bookseUers  hj  post. 
There  were  no  counts  in  the  indictment 
alleging  any  intent  to  defraud  by  fahie 
pretences  these  particulaf  booksellers,  but 
the  count  for  conspiracy  charged  generally 
a  conspiracy  to  defraud  A.  B.  and  others. 
It  was  also  proved  that  H.,  after  the  frauds 
charged,  had  represented  himself  as  H.  and 
Co. :  Held,  that  the  letters  were  admissible 
in  evidence,  without  calling  the  booksellers 
who  actually  received  them.  Held,  also, 
that  evidence  of  attempts  to  defraud  other 
bookseUers  than  those  named  in  the  indict- 
ment was  admissible  under  the  count  for 
conspiracy.  Held,  also,  that  the  represen- 
tations of  H.,  after  the  frauds  chargea,  were 
admissible  in  evidence.  Beg.  v.  Stenson  and 
Hitchman.    Cr.Ap.Ct.    111. 

False  fretences — Indictment — Omission  of  wards 
^^with  intent  to  defraud^ — Amemment. — 
Where  in  an  indictment  for  false  pretences 
the  words  ^*with  intent  to  defraud'*  are 
omitted,  the  indictment  is  bad  and  cannot 
be  amended  under  the  14  k  15  Vict.  c.  100, 
8.1.  Reg.Y.Jcanesandanoiher.  Lush,  J.  127. 

False  preiencu — Evidence — Effect  of  pretences. 
— On  an  indictment  for  inducing  tne  prose- 
cutor, by  means  of  false  pretences,  to  enter 


into  an  agreement  to  take  a  field  for  the 
purpose  of  brick  making,  in  the  belief  that 
the  soU  of  the  field  was  fit  to  make  bricks, 
whereas  it  was  not,  he,  being  himself  a  brick 
maker,  and  having  inspected  the  field  and 
examined  the  soil :  Held  that,  nevertheless,' 
if  he  had  been  induced  to  take  the  field  by 
false  and  fraudulent  representations  bv  the 
defendant  of  the  specific  matters  of  fact 
relating  to  the  quality  and  character  of  the 
soil,  as,  for  instance,  that  he  had  himself 
made  good  bricks  therefrom,  the  indict- 
ment would  be  sustained :  Held,  also,  that 
it  would  be  sufficient  if  he  was  partly 
and  materiaUy,  though  not  entirely,  in- 
fluenced by  the  false  pretences.  Reg.  v. 
English,    Cockbum,  C.  J.     171. 


FORGEEY. 

Forgery^l  O  U—Surety—^A^  j-  26  Vict.  c.  98, 
s.  23. — ^The  prisoner,  being  pressed  by  a 
creditor  for  tne  payment  of  35/.,  obtained 
further  time  by  giving  an  I  O  U  for  35Z., 
signed  by  himself,  and  also  purporting  to  be 
signed  by  W.  W.^s  name  was  a  forgery : 
Held,  that  the  instrument  was  a  security 
for  the  payment  of  money  by  W.,  and  that 
the  forgery  of  hiB  name  was  a  felony  within 
the  24  &  25  Yict.  c.  98,  s.  23.  Reg.  v. 
Chambers.    Cr.Ap.Ct.     109. 

Forgery — Promissory  note — Secondary  evidence 
oj  missing  document. — If  the  forged  writing 
be  not  produced  at  the  trial  of  the  forger 
thereof,  the  best  proof  that  can  be  given  of 
the  loss  or  destruction  of  the  original  instru- 
ment must  be  adduced  before  a  copy  may 
be  used  as  secondary  evidence.  Therefore, 
where  the  only  evidence  of  the  loss  of  a 
forged  note  was  that  of  the  attorney  for 
the  prosecution,  to  whom  it  had  been  en- 
trusted, and  who  swore  that  he  had  last 
seen  it  when  he  placed  it  in  an  old  purse, 
which. he  afterwards  laid  by  in  his  office  as 
useless,  and  finaUy  gave  to  his  clerk ;  and 
that  he  had  made  thorough  search  and  in- 
quiry, but  was  unable  to  find  the  note,  and 
believed  it  to  have  been  burnt  with  the 
purse,  by  the  clerk.  Held,  that  the  latter 
should  liave  been  caUed  as  a  witness,  and  in 
the  absence  of  his  testimonv,  no  sufficient 
proof  of  the  loss  or  destruction  of  the  note 
nad  been  given  to  lav  the  foundation  for  the 
admission  of  secondary  evidence  of  the  in- 
instrument.  Reg.  v.  Hall.  Cleasby,  B. 
159. 

Forgery — Deed — Clergy^^Letters  of  orders — 
24  4*  25  Viet.  c.  98,  s.  20.— The  forging  of 
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letters  of  orders  issned  by  a  bishop,  certi- 
fying that  on  a  day  and  at  a  place  mentioned 
uierein,  A.  B.  was  admittea  into  tiie  holy 
order  of  deacons,  according  to  the  manner 
prescribed  by  the  Chnrch  of  England,  and 
rightly  and  canonically  ordained  deacon,  in 
testimony  whereof  the  bishop  had  cansedhis 
episcopal  seal  to  be  affixed  tnereimto,  is  not 
the  feloniously  forging  of  a  deed  within  the 
24  &  25  Vict.  c.  98,  s.  20,  although  such 
forgery  is  a  misdemeanor  at  common  law. 
Beg*  Y.  A.  H,  Morton,    Cr.Ap.Ct.    466. 

Forgery—Process  of  Court,  24  ^  26  Vict.  c. 
98 — Indictment — Allegation  of  "  intent  to 
defraud:'—'^  &  26  Vict.  c.  98,  s.  28,  enacts 
that  '^  whosoever  shall  forge  or  fraudentlv 
alter  any  process  of  any  Court"  (with 
certain  exceptions),  "  shall  be  guilty  of 
felony :  ^  Held,  that  an  indictment  for 
iorg^tj  under  that  section  must  allege  an 
intent  to  defraud.  Reg.  y.  John  Powner. 
Quain,  J.    236. 


FINDING,  LARCENY  BY. 
{See  Larcent.) 

FORFEITURE  FOR  FELONY. 
(See  FBAcncE.) 

HUSBAND  AND  WIFE. 
(Set  EvmsNCB— Pbactige.) 

INDECENCY. 

Indecency — Bathing  near  a  public  footway — 
Usage  to  bathe  at  such  a  place. — ^It  is  un- 
lawful for  men  to  bathe,  without  any  screen 
or  covering,  so  near  to  a  public  footway 
frequented  by  females  that  exposure  of 
their  persons  must  necessarily  occur ;  and 
they  who  so  bathe  are  liable  to  an  indict- 
ment for  indecency.  Nor  is  it  any  defence 
to  such  an  indictment  that  there  has  been, 
as  long  as  living  memory  extends,  an  usage 
80  to  bathe  at  the  place,  and  that  there  has 
been  no  exposure  beyond  what  is  neces- 
sarily incident  to  such  bathing.  Beg.  v. 
Reed  and  others.    Cockbum,  C.  J.    1. 

INDECENl   ASSAULT. 


(See  Assault.) 


INDICTMENT. 

Second  Indictment  for  same  offence.    474. 
False  pretences  and  receiving-^Order  by  ver* 
diet.    479. 

Omission  in,  of  words  with  intent  to  dtfraud^ 
is  false  pretences.    1 27. 

Allegation  of  intent  to  defraud  in  an  indictment 
for  forgery.    236. 

DescripUon  of  money  in  larceny.    267. 

Description  of  corpus  delicti.    689. 

LARCENY. 

Bt  Agent  ob  Attobmit. 

Agent — Fraudulent  conversion  ofmcney^^Diree' 
ticn  to  apply  same  to  a  given  purpose — ^24  ^ 
26  Vict.  c.  96,  s.  76. — ^A  stock  and  share 
dealer  was  in  the  habit  of  buying  for  S. 
gratuitously  and  receiving  cheques  on 
account.  On  the  27th  of  Nove^iber  he 
wrote  informing  S.  that  300/.  Japanese 
bonds  had  been  offered  to  him  in  one  lot, 
and  that  he  had  secured  them  for  her,  and 
that  he  had  no  doubt  oi  her  ratifying  what 
he  had  done,  and  indosing  her  a  sold  note 
for  336/.,  signed  in  his  own  name.  S.  wrote 
in  reply  <*  that  she  had  reoeived  the  con- 
tract note  for  Japan  shares  and  had  inclosed 
a  cheque  for  336/.  in  payment,  and  that  she 
was  perfectly  satisfied  that  he  had  purchased 
the  shares  for  her.''  In  fact,  the  bonds  had 
not  been  offered  to  the  dealer  in  one  lok 
but  he  had  applied  to  a  stodc  jobber  and 
agreed  to  bi:nr  three  at  112/.  each,  but  never 
completed  the  purchase :  Held,  that  S.'a 
letter  was  a  sufficient  written  direction, 
within  the  meaning  of  24  &  26  Vict.  c.  96, 
s.  76,  to  apply  the  cheque  to  a  particular 
purpose,  viz.,  in  payment  for  the  bonds. 
Reg.  V.  Christian.    Cr.Ap.Ct.    602. 

Misdemeanor — Fraudulent  misappropriation  of 
money  by  an  attorney— 2^  k  26  Vict.  c.  96, 
ss.  76,  76.— W.  deposited  title-deeds  with 
D.  as  security  for  a  loan ;  and  requiring  a 
further  loan,  the  defendant,  an  attorney, 
obtained  for  W.  a  sum  of  money  from  T., 
and  delivered  to  her  a  mortgage  deed  as 
security.  There  was  no  direction  in  writ- 
ing to  the  defendant  to  apply  tiie  money  to 
any  purpose,  and  he  was  entrusted  with 
the  mortgage  deed,  with  authority  to  hand 
it  over  to  T.,  on  recdpt  of  the  mortgage 
money,  which  was  to  be  paid  to  D.  and  W., 
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lesB  costs  of  preparing  the  dee<l.  The 
defendant  frandulently  converted  a  sub- 
stantial part  of  the  money  to  his  own  use : 
H^ld,  that  as  there  was  no  direction  in 
writing,  and  the  mortgage  deed  was  duly 
delivered  to  T.,  the  defendant  was  not 
guilty  of  a  misdemeanor  within  24  &  25 
•  Vict.  c.  76.  s.  75 :  Held,  also,  that  he  was 
not  guilty  of  the  misdemeanor,  in  sect.  76, 
of  converting  property  entrusted  to  him 
for  safe  custody,  with  intent  to  defraud. 
Reg,  V.  Thomas  Cooper,    Cr.Ap.Ct.    610. 

Of  Animals. 

Larceny — Animals  ferss  naturas, — Rabbits 
were  netted,  killed,  and  put  in  a  place  of 
deposit,  viz.,  a  ditch,  on  the  ^and  of  the 
owner  of  the  soil  on  which  the  rabbits  were 
caught,  and  some  three  hours  afterwards 
the  poachers  came  to  take  them  away,  one 
of  whom  was  captured  by  gamekeepers  who 
had  previously  found  the  rabbits  and  lay 
in  wait  for  uie  poachers :  Held,  that  this 
did  not  amount  to  larceny.  Reg,  v.  Townley, 
Cr.Ap.Ct.    59. 

By  Avowterer. 

Larceny  hy  an  avowterer — What  constitutes — 
Direction  to  the  jury. — ^The  prisoner  eloped 
with  the  prosecutor's  wife,  travelling  in  a 
cart  which  the  wife  took  from  her  husband's 
ywd.  The  prisoner  sold  the  pony,  cart, 
and  harness,  in  the  presence  of  the  wife, 
who  did  not  object  to  the  sale  and  received 
the  proceeds,  which  she  retained  after  pay- 
ing the  prisoner  a  sovereign  he  had  expended 
in  obtaining  lodging  while  they  were 
living  in  a  state  of  adultexy :  Held,  that 
the  presence  of  the  woman  did  not  alter  the 
offence ;  that  the  fact  that  he  had  negotiated 
the  sale  and  received  part  of  the  proceeds 
was  sufficient ;  from  the  circumstances  the 
prisoner  must  have  known  that  the  pony, 
cart,  and  harness  were  not  the  property  of 
the  woman ;  and  that  if  the  jury  were  of 
opinion  he  had  that  knowledge,  they  were 
bound  to  convict  him.  Reg.  v.  Harrison. 
Lush,  J.     19. 

Larceny  hy  avowterer — Proof  of  taking, — 
When  a  wife  absconds  from  the  house  of  her 
husband  with  her  avowterer,  the  latter  can- 
not be  convicted  of  stealing  the  husband's 
money  missed  on  their  departure,  unless  the 
avowterer  be  proved  to  have  taken  some 
active  part  eitner  in  carrying  away  or  in 
{^ending  the  sum  stolen.  Reg.  v.  William 
Taylor.    Lush,  J.     627. 


By  Bailee. 

Larceny — Servant — Bailee^24t  &25  Vict.  c.  96, 
*.  3.— A  traveller  was  entrusted  with  pieces  of 
silk  Tabout  95yd8.  each)  to  carry  about  with 
him  tor  sale  to  such  customers  as  be  might 
procure.  It  was  his  duty  to  send  by  the 
next  post  after  sale  the  names  and  addresses 
of  the  customers  to  whom  any  might  have 
been  sold,  and  the  numbers,  quantities,  and 
prices  of  the  silk  sold.  All  goods  not  so 
accounted  for  remained  in  his  bands,  and 
were  counted  by  his  employers  as  stock. 
At  the  end  of  each  half  year  it  was  his  duty 
to  send  in  an  account  for  the  entire  six 
months,  and  to  return  the  unsold  silk.  He 
was  paid  by  a  commission.  Within  six 
montns  after  four  pieces  of  silk  bad  been 
delivered  to  him,  the  prisoner  rendered  an 
accoimt  of  the  same,  and  entered  them  as 
sold  to  two  persons,  with  instructions  to  his 
employers  to  send  invoices  to  the  alleged 
customers.  It  turned  out  that  this  was 
false,  and  that  he  had  appropriated  the  silk 
to  his  own  use.  Held,  that  he  could  be  pro- 
perly convicted  of  larceny  as  a  bailee. 
Reg.  V.  Richmond.    Cr.Ap.Ct.    495. 

Larceny  —  Bailee.— -The  prisoner  was  fre- 
quently employed  by  the  prosecutor  to 
fetch  coals  from  C.  Before  each  journey 
the  prosecutor  made  up  to  the  prisoner 
24/.,  out  of  which  he  was  to  pay  for 
the  coals,  keep  239.  for  himself,  and  if 
the  price  of  the  coal,  with  the  23«.,  did  not 
amount  to  242.,  to  keep  the  balance  in  hand 
to  the  credit  of  the  next  journey.  It  was 
the  prisoner's  duty  to  pay  for  the  coal,  as 
he  obtained  it,  with  the  money  received 
from  the  prosecutor ;  and  the  prosecutor  did 
not  know  but  that  he  did  so ;  but  provided 
he  was  supplied  with  the  coal,  and  not  re- 
quired to  pay  more  than  the  proper  price 
for  it,  it  was  immaterial  to  the  prosecutor  in 
what  manner  the  prisoner  paid  for  it.  On 
the  20th  March  the  prisoner  had  a  balance 
of  3/.  in  hand,  and  the  prosecutor  gave  him 
21/.  to  make  up  24/.  for  the  next  journey. 
The  prisoner  did  not  then  buy  any  coal,  but 
fraudulently  appropriated  the  money.  Held, 
that  a  conviction  of  the  prisoner  for  larceny 
of  the  21/.,  as  a  bailee  was  right.  Reg.  v, 
Aden.    Cr.Ap.Ct.     512. 

Larceny^-Bailee — Offence  punuthahle  summarily 
—13  Geo.  2,  c.  3—24  ^  25  Vict.  c.  96,  s,  3.— 
The  prosecutors  (boot  and  shoe  manufac- 
turers) gave  out  to  their  workmen  leather 
and  materia  to  be  worked  up,  which  were 
entered  in  the  men's  books  and  charged  to 
their  debit.    The  men  might  either  take 
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them  to  their  own  homes  to  work  up,  or 
work  them  up  upon  the  prosecutor's  pre- 
mises ;  but  in  the  latter  case  they  paid  for 
the  seats  provided  for  them.  When  the 
work  was  done,  they  received  a  receipt  for 
the  delivery  of  the  leather  and  materials,  and 
payment  for  the  work.  If  the  leather  and 
materials  were  not  redelivered,  they  were 
required  to  be  paid  for.  The  prisoner 
Dayues  was  in  theprosecutor's  employ,  and 
received  materials  for  twelve  pairs  of  boots ; 
he  did  some  work  upon  them,  but  instead  of 
returning  them,  sold  them  to  tiie  prisoner 
Warner.  These  materials  were  entered  in 
the  prosecutor's  books  to  Daynes'  debit,  but 
omitted  by  mistake  to  be  ent-ered  in  Daynes' 
book.  Held,  that  Daynes  could  not  be  con- 
victed of  larceny  as  a  baQee,  under  24  &  25 
Vict.  c.  96,  s.  3,  as  the  offence  of  which  he 
had  been  guilty  was  punishable  siunmarily 
under  18  Geo.  2,  o.  8.  Qiwere,  whether  the 
transaction,  as  between  the  prosecutor  and 
his  men,  did  not  amount  to  a  sale  of  the 
leather  and  materials  ?  Reg,  v.  Daynes  and 
Warner.    Cr.Ap.Ct.    614. 

Bt  a  False  Pretekce. 

Larceny  of  a  cheque — Obtaining  a  cheque  by 
false  pretences — Evidence, — A  cheque  is  the 
subject  of  larceny  if  obtained  animo  fu- 
randi.  What  wiU  constitute  larceny  of  a 
cheque?  Distinction  between  larceny  and 
obtaining  by  false  pretences.  Tlie  Common- 
wealth  V.  YerJces.    Un.St.Ct.    208. 

Larceny — False  pretences — Master  and  servant 
— ^The  prisoner,  a  foreman,  by  fraudulently 
misrepresenting  that  2U.  8«.  was  due  for 
wages  to  the  men  under  him,  obtained  that 
sum  from  his  master's  cashier.  On  the  pay- 
sheet  made  out  by  the  prisoner  11,  10«.  4td, 
was  set  down  as  due  to  W.,  whereas  only 
1/.  89.  was  due,  and  that  amount  only  was 
paid  by  prisoner  to  W.  out  of  the  212.  18^. ; 
the  excess,  2s,  4(/.,  was  appropriated,  out  of 
the  21/.  189.,  to  the  prisoner  s  own  use,  he 
intending  so  to  appropriate  it  at  the  time  he 
received  the  21/.  \%s. :  Held,  that  the 
prisoner  was  guilty  of  larceny  of  the  2«.  4£/. 
Reg.  V.  Cooke,    Cr.Ap.Ct.     10. 

Bt   Finding. 

Larceny-^Lost  bank  note. — Prisoner  received 
from  his  wife  a  10/.  Bank  of  England  note, 
which  she  had  found  and  passed  it  away. 
The  note  was  indorsed  **  E.  May"  only,  and 
the  prisoner,  when  asked  to  put  his  name 
and  address  on  it  by  the  person  to  whom  he 
passed  it,  wrote  on  it  a  false  name  and 
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address.  When  charged  at  the  police 
station,  the  prisoner  said  he  knew  nothing 
about  the  note.  The  jury  were  directed 
that,  if  they  were  satisfied  that  the  prisoner 
could,  within  a  reasonable  time,  have  found 
the  owner,  and  if,  instead  of  waiting,  the 
prisoner  immediately  converted  the  note  to 
his  own  use,  intending  to  deprive  the  owner 
of  it,  it  would  be  larceny.  The  prisoner 
was  convicted :  Held,  that  the  jury  ought 
to  have  been  asked  whether  the  prisoner,  at 
the  time  he  received  the  note,  believed  the 
owner  could  be  found ;  and  tihat  the  con- 
viction was  wrong.  Reg.  v.  Kniqht, 
Cr.Ap.Ct.    102. 

Larceny  —  Finding  —  Bailee.  —  The  prisoner 
found  two  heifers  which  had  strayed,  and 
put  them  on  his  own  marshes  to  graze, 
Soon  afterwards  he  was  informed  by  S.  that 
they  had  been  put  on  his,  S.'s,  marishes  and 
had  strayed,  and  a  few  days  after  that  that 
they  belonged  to  H.  Prisoner  left  them  on 
his  marshes  for  a  day  or  two,  and  then  sent 
them  a  long  distance  away  as  his  own  pro- 
perty to  be  kept  for  him.  He  then  told  S. 
that  he  had  lost  them,  and  denied  all  know- 
ledge of  them.  The  jury  found  (1)  that  at 
the  time  the  prisoner  found  the  heifers  he 
had  reasonable  expectation  that  the  owner 
could  be  found,  and  that  he  did  not  believe 
that  they  had  been  abandoned  by  the  owner. 

(2)  That  at  the  time  of  finding  them  he  did 
not  intend  to  steal  them,  but  that  the  inten- 
tion to  steal  came  on  him  subsequently. 

(3)  That  the  prisoner,  when  he  sent  them 
away,  did  so  for  the  purpose  and  with  the 
intention  of  depriving  the  owner  of  them 
and  appiopriatmg  them  to  his  own  use: 
Held^  that  a  conviction  of  larceny,  or  of 
larceny  as  bailee,  could  not  be  sustained 
under  the  above  circumstances.  Reg.  v. 
W.  Brown  Matthews.    Cr.Ap.Ct.    489. 

Indictment. 

Larceny — hulictmeni — Description  of  money, — 
An  indictment  charged  the  stealing  of 
**  nineteen  shillings  in  money"  of  the  moneys 
of  A.  B.  It  appeared  that  A.  B.  got  into  a 
merry-go-round  at  a  fair,  and  handed  the 
prisoner  a  sovereign  in  payment  for  the 
ride,  asking  her  to  give  change.  The 
prisoner  gave  A.  B.  lid.,  and  said  Sie  would 
give  the  rest  when  the  ride  was  finished. 
After  the  ride  was  over  the  prisoner  said 
A.  B.  only  gave  her  1«.,  and  refused  to  give 
her  the  Ids.  change :  Held  that  the  prisoner 
could  not  be  convicted  upon  this  indict- 
ment of  stealing  19«.  Reg.  v.  Elizabeth 
Bird,    Cr.Ap.Ct.    267. 
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Larceny—Indictment — Corpus  delicti, — Prose- 
cutor bought  a  horse,  and  was  entitled  to 
the  return  of  10«.  chap  money  out  of  the 
purchase  money.  Prosecutor  afterwards, 
on  the  same  day,  met  the  seller,  the  prisoner, 
and  others  together  in  company,  and  asked 
the  seller  for  &e  10^.,  but  he  said  he  had  no 
change,  and  offered  a  sovei'eign  to  the  pro- 
secutor, who  could  not  change  it.  The 
prosecutor  asked  whether  anyone  present 
could  give  change.  The  prisoner  said  he 
could,  but  would  not  give  it  to  the  seller  of 
the  horse,  but  would  give  it  to  the  prose- 
cutor, and  produced  two  half-sovereigns. 
The  prosecutor  then  offered  a  sovereign  of 
his  own  with  one  hand  to  the  prisoner,  and 
held  out  the  other  hand  for  the  change. 
The  prisoner  took  the  sovereign  and  put  one 
half-sovereign  only  into  the  prosecutor's 
hand,  and  sUpp^  the  other  into  the  hand  of 
the  seller,  wlio  refused  to  give  it  to  the 
prosecutor  and  ran  off  with  it  Held,  that 
the  indictment  rightly  charged  the  prisoner 
with  stealing  a  sovereign.  Reg,  v.  Twist, 
Cr.Ap.Ct.    689. 


Mistake. 

Larceny — Mistake, — B.,  making  a  purchase 
from  the  prisoner,  gave  him  half-a-sovereign 
in  mistake  for  a  sixpence.  Prisoner  looked 
at  it  and  said  nothing,  but  put  it  into  his 
pocket.  Soon  afterwards  B.  discovered  the 
mistake,  and  returned  and  demanded  the 
restoraton  of  the  half-sovereign.  Prisoner 
said,  "  All  right,  my  boy ;  I'll  give  it  to 
you  " — ^but  he.  did  not  return  it,  and  was 
taken  into  custody:  Held,  not  to  be  a 
larceny.    Beg.  v.  Jacobs,    Cox,  Serjt.    161. 

Larceny — Parting  with  possession  under  mistake 
— Animus  furandi, — A.  depositor  in  a  post 
savings  bank  obtained  a  warrant  for  the 
with&kwal  of  10.<t.,  and  presented  it  with 
his  depositor's  book  to  a  clerk  at  the  post 
office,  who,  insteadof  referring  to  the  letterof 
advice  for  1  Os, ,  referred  by  mistake  to  another 
letter  of  advice  for  8/.  ihs.  lOr?.,  and  placed 
that  sum  upon  the  counter.  The  clerk  entered 
8/.  16».  lOcf.  as  paid  in  the  depositor's  book, 
and  stamped  it.  The  depositor  took  up  that 
sum  and  went  away.  The  jury  found  that 
he  had  the  animus  furandi  at  the  moment  of 
taking  money  from  the  counter,  and  that  he 
knew  the  money  to  be  the  money  of  the 
Postmaster-General  when  he  took  it  up, 
and  found  him  guilty  of  larceny :  Held,  by 
a  majority  of  the  Judges,  that  he  was 
properly  convicted  of  larceny.  Beg,  v. 
Middktm,     Cr.Ap.Ct.    260.     ' 


Larceny — Parting  with  possession  of  money  under 
mistake — Animus  furandi, — A  depositor  in  a 
post  office  savings  bank  obtainea  a  warrant 

•   tor  the  withdrawal  of  10«.,  and  presented  it 
with  his  depositor's  book  to  a  clerk  at  the 
post-office,  who,  instead  of  referring  to  the 
proper  letter  of  advice  for  10*.,  referred  by 
mistake  to  another  letter  of    advice  for 
8/.  IGs,  lOcf.,  and  placed  that  sum  upon  the 
counter.    The  clerit  entered  8/.  16s.  lOd.  in 
the  depositor's  book  as  paid,  and  stamped 
it.     The  depositor  took  up  that  sum  and 
went  away.    The  jury  found  that  he  had 
the  animus  furandi  at  the  moment  of  taking 
money  from  the  counter,  and  that  he  knew 
the  money  to  be  the  money  of  the  Post- 
master-General when  he  took  it  up,   and 
found  him  guilty  of  larceny:   Held,  by  a 
majority  of  the  Judges,  that  he  was  pro- 
perly convicted  of  larceny.    Per  Cockburn, 
C.J.,  Blackburn,  J.,  Mellor,  J.,  Lush,  J., 
Grove,  J.,  Denman,  J.,  and  Archibald,  J., 
that  the  derk,  and  therefore  the  Postmaster- 
General,  having  intended  that  the  property 
in  the  money  diould  belong  to  the  prisoner 
through  mistake,  the  prisoner  knowing  of  the 
mistake,   and   having  the  animus  furandi 
at  tiie  time,   was  gmlty  of   larceny.     Per 
Bovill,  C.  J.,  Kelly,  C.B.,  and  Keating,  J., 
that   the    derk    naving    only    a   limited 
authority  under  the  letter  of  advice,  had 
no  power  to  part  with  the  property  in  the 
money  to  the  prisoner,  and  that  therefore 
the  conviction  was  right.    Per  Pigott,  B., 
that,  before  possession  of  the  money  was 
parted  with,  and  while  it  was  on  the  counter, 
the  prisoner  had  the  animus  furandi^  and  took 
it  up,  and  was  therefore  guilty  of  larceny. 
Per  Martin,  B.,  BramweU,B.,  Brett,  J.,  and 
Cleasby,  B.,  that  the  money  was  not  taken 
invito  domino,  and  therefore  that  there  wasno 
larceny.    Per  Bramwell,  B.,  and  Brett,  J., 
that  the  authority  of  the  clerk  authorised 
the  parting  with  the  possession  and  property 
in  the  entire  sum  laid  down  on  the  counter. 
Beg.  V.  Middkton.     Cr.Ap.Ct.    417. 

By  a  Partner. 

Partner — Stealing  goods  of  co-partnership — 
Indictment— SI  &  82  Vtct.  c.  116,  s.  6.— 
An  indictment  framed  upon  the  81  &  82 
Vict.  c.  116,  s.  1,  alleged  that  B.  was  a 
member  of  a  co-partnership  consisting  of  B. 
and  L.,  and  that  B.,  then  being  a  member 
of  the  same,  eleven  bags  of  cotton  waste, 
the  property  of  the  said  co-partnership, 
feloniously  did  steal,  &c.,  contrary  to  the 
statute  :  Held,  that  the  indictment  was  not 
bad  for  introducing  the  word  "  feloniously." 
Bey,  V.  Butteruortk,     Cr.Ap.Ct.     132. 
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PROPEBTT. 

Larceny — Property — Evidence. — ^Prisoner  was 
charged  with  stealing  a  mare,  the  property 
of  E.  The  evidence  was  that  prosecutor, 
in  presence  of  the  prisoner,  agrecKl  to  buy  of 
W.,  a  mare  for  6?.,  and  that  W.  consented 
to  take  a  cheque  for  the  6Z.  The  prosecu- 
tor afterwards  sent  prisoner  to  W.  with  the 
cheque,  and  directions  to  take  the  mare  to 
Bramshot  Farm.  On  the  next  day  prisoner 
sold  a  mare  to  S.,  which  he  said  he  had 
bought  for  5/.  When  charged  before  the 
magistrate  with  stealing  E/s  mare,  he  said 
he  sold  the  mare  to  S.  with  the  intention  of 
giving  the  money  to  E.,  but  that  he  got 
drunk  :  .  Held,  that  that  was  sufficient 
evidence  on  which  a  jury  might  find  that 
the  mare  sold  to  S.  was  the  property  of  E. 
Reg,  V.  James  King.    Cr.Ap.Ct.     134. 

RECEIVINa. 

Larceny — Receiving. — ^The  prisoner  was  in- 
dicted with  others  for  stealing,  and  also  for 
receiving  from  the  other  prisoners,  knowing 
them  to  be  stolen,  four  bags  of  rags.  On 
liis  apprehension  the  prisoner  was  searched 
and  m  his  pocket  was  found  a  letter  ad- 
dressed to  him  containing  some  references 
to  the  transaction,  which  letter  was  asserted 
by  his  council  to  be  in  the  handwriting  of 
his  wife,  it  was  objected  that,  if  this  letter 
was  written  by  the  prisoner's  wife,  its  con- 
tents could  not  be  read  in  evidence  against 
him,  inasmuch  as  a  wife  cannot  be  a  witness 
against  her  husband.  The  contents  of  the 
letter  were  admitted,  but  with  an  intimation 
that  a  case  would  be  reserved  upon  it. 
Reg.  V.  Hilditch  and  Others.  Cox,  Serjt. 
131. 

Zarceny — Receiving — Accessory  in  the  second 
degree. — An  indictment  charged  S.  with 
stealing  18^.  6<i.,  and  C.  with  receiving  the 
Bam&  The  facts  were :  S.  was  a  barman 
at  a  refreshment  bar,  and  C.  went  up  to  the 
bar,  called  for  refreshments  and  put  down 
a  florin.  S.  served  C,  took  up  the  florin, 
and  took  from  his  employer's  till  some 
money,  and  gave  C.  as  his  change  18.**.  6(/., 
which  G.  put  in  his  pocket  and  went  away 
with  it.  On  leaving  the  place  he  took  some 
silver  from  his  pocket  and  was  counting  it 
when  he  was  arrested.  On  entering  the  bar 
signs  of  recognition  took  place  between 
S.  and  C,  and  0.  was  present  when  S. 
took  the  money  from  the  till.  The  jury 
convicted  S.  of  stealing,  and  C.  of  receivmg : 
Held,  that  this  was  evidence  which  the 
judge  ought  to  have  left  to  the  jury  as 
y^asonable  evidence  upon  which  C.  might 


have  been  convicted  as  a  principal  in  the 
second  degree ;  and  that  therefore  the  con- 
viction of  C.  for  receiving  could  not  be 
sustained.  Reg.  v.  Coggins.  Cr.Ap.Ct. 
617. 

By  a  Trick. 

Larceny — Goods  obtained  by  trick — Credit. — 
Prosecutor  sold  onions  to  the  prisoners,  who 
agreed  to  pay  ready  money  for  them.  The 
onions  were  unloaded  at  a  place  indicated 
by  the  prisoners,  and  the  prosecutor  was 
then  induced  to  make  out  and  sign  a  receipt 
which  the  prisoners  got  from  him,  and  then 
refused  to  restore  the  onions  or  pay  the 
price.  The  jury  convicted  the  prisoners  of 
larceny,  and  said  ih&t  they  never  intended 
to  pay  for  the  onions,  and  that  the  fraud 
was  meditated  by  them  from  the  beginning : 
Held,  that  the  conviction  was  right.  Reg. 
v.  Slowly  and  Humphrey,    Cr.Ap.Ct.    269. 

Of  a  Writ. 

Larceny  of  writ — County  Court  warrant — 24  j* 
25  Vict.  c.  96,  s.  30.— A  judgment  debtor, 
whose  goods  had  been  levied  upon,  and 
were  in  possession  of  a  County  Court 
bailiff,  under  an  execution,  forcibly  took 
the  warrant  from  the  bailiff  and  turned  him 
out  of  possession,  in  the  behef  that  it  was 
the  actual  possession  of  the  warrant  alone 
which  entitled  the  bailiff  to  remain  in  pos- 
session :  Held,  that  such  taking  away  of 
the  warrant  was  for  a  frudulent  purpose, 
and  a  felony  within  the  24  &  26  Vict.  c.  96, 
s.  30,  but  not  a  larceny.  Reg.  v.  Thomas 
Bailey.    Cr.Ap.Ct.    129. 


LIBEL. 

Libel — Pleading —  Indictment — Innuendo. — ^An 
indictment  which  charged  that  the  prisoner 
printed  and  published  a  libel  of  and  con- 
cerning B.  O.,  the  prosecutor,  according  to 
the  tenor  and  effect  following,  viz. :  *'  B.  O. 
of  C.  (meaning  the  said  B.  O.),  Game  and 
Rabbit  Destroyer,  and  his  wife  (meaning 
Charlotte,  the  wife  of  the  said  B.  O.),  the 
seller  of  the  same  in  country  and  town:*' 
Held  bad,  for  want  of  innuendoes,  or  aver- 
ments showing  that  the  words  alleged  to 
be  defamatory  charged  an  indictable  offence, 
or  had  reference  to  the  calling  of  the  pro- 
secutor. Reg,  V.  James  Yates.  Qnain,  J. 
283. 

Libel — Indictment  for  by  a  private  prosecutor 
— Judgment  for  the  defendant — Recovery  of 
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his  costs-^6  ^  7  Vict,  c,  96,  ».  8.— By  the 
8th  section  of  the  6  &  7  Vict.  c.  96  (Libel 
Act),  if  a  private  prosecutor  proceeds  by 
indictment  for  a  libel,  and  the  defendant  is 
acquitted,  such  defendant  may  recover  from 
the  prosecutor  his  costs  sustained  by  him 
by  reason  of  such  indictment  to  be  taxed 
by  the  proper  officer  of  the  court  before 
which  it  was  tried :  Held,  that  the  proper 
and  only  mode  of  recovering  such  costs  so 
taxed  is  by  an  action.    Richardson  v.  Willis, 

Ex.    861. 

« 

Libel — Criminal  information-^Duty  of  relator 
to  negative  specific  charge — General  denial, 
— Where  newspaper  articles  charged  the 
relator  with  partiality  from  political  motives, 
in  the  manner  in  which  he  discharged  his 
duties  as  presiding  officer  at  an  election  for 
members  of  a  School  Board,  and  mentioned 
a  specific  instance  where  he  had  rejected  the 
vote  of  a  duly  qualified  female  voter,  who 
was  politically  opposed  to  him,  though  the 
relator  in  his  amcutvit  denied  generally  the 
truth  of  all  the  charges,  and  also  denied 
that  he  refused  any  voter  on  political  or 
improper  or  iUegal  considerations,  or  pre- 
vented directly  or  indirectly  any  voter,  who 
was  legallv  qualified  to  vote  and  who 
observed  the  prescribed  regulations,  from 
voting,  or  put  any  obstacles  in  the  way,  or 
did  anvthing,  at  any  time,  calculated  im- 
properly to  affect  the  election  of  any  parti- 
cular candidate.  The  court  discharged  a 
rule  nisi  for  a  criminal  information  which 
had  been  obtained  against  the  publisher  of 
the  newspaper,  because  the  relator  had  not 
negatived  specifically  the  charge  niade 
against  him  as  to  the  rejection  of  the  female 
voter's  vote.  Reg.  (on  the  prosecution  of 
J,  C,  Graves)  v.  Aunger.    Q.  B.    407. 


LUNATIC  (CRIMINAL). 

Lunatic — Power  of  judge  of  assize  to  issue  a 
torit  of  habeas  corpus — depositions  of  de- 
ceased— **  Full  opportunity  "  by  prisoner  of 
examining  deceased — Presumption  of  law  as 
to  what  is  full  opportunity  within  11  ^  12 
Vict,  c.  42,  s.  17. — ^Where  a  prisoner  was 
committed  for  trial  by  the  magistrates  to 
the  assizes,  but,  after  committal,  was  re- 
moved by  them  to  the  County  Lunatic 
Asylum,  the  judge  of  assize  has  power  to 
issue  a  habeas  corpus  to  bring  the  prisoner 
up  for  his  trial.  Where  it  is  proved  that 
the  prisoner  was  present  when  the  deposi- 
tions of  the  deceased  were  taken,  although 
the  law  will  presume  that,  as  he  was  present, 
he  had  a  '*  full  opportunity  "  withm  11  & 


12  Vict.  c.  42,  s.  17,  evidence  may  never- 
theless be  offered  to  prove  that  he  had  not 
a  "  full  opportunity"  within  sect.  17,  so  as 
to  render  the  depositions  inadmissible.  Reg. 
V.  Peacock,    Brett,  J.    21. 

Criminal  lunatic — Settlement  to  avoid  forfeiture 
inoperative. — ^A  person  under  a  charge  of 
felony  previous  to  lus  trial  conveyed  ail  his 
real  estate  to  his  brother,  reserving  a  life 
interest  only,  and  assigned  to  his  brother 
all  his  personal  estate  iM)solately.  He  was 
acquitted  of  the  charge  on  the  ground  of 
insanity.  Held,  that  the  settlements  were 
inoperative  on  iJie  ground  of  the  lunacy  of 
the  settlor,  because  they  were  executed 
under  a  misapprehension,  and  because  the 
event  which  tney  were  framed  to  meet  had 
not  happened.  Manning  v.  GiiU  Bacon, 
V.C.    274. 

Criminal  lunatic — Maintenance  by  Guardians — 
Order  of  Justices — 3  &  4  Vict.  c.  54,  ss.  1  and 
2.— The  8  &  4  Vict.  c.  54,  ss.  1  and  2,  en- 
acts that  if  any  person  imprisoned  in  any 
{>rison  shall  appear  to  be  insane,  it  shall  be 
awful  for  one  of  Her  Majesty^s  principal 
Secretaries  of  State  to  direct  such  person  to 
be  removed  te  a  county  lunatic  asylum,  or 
other  proper  receptacle  for  insane  persons, 
untQ  such  person  has  become  of  sound  mind, 
and  has  been  certified  to  be  so  by  two 
physicians  or  surgeons.  Sect.  2  enacts  that 
it  shall  be  lawful  for  two  justices  of  the 
peace  to  inquire  into  the  place  of  last  legal 
settlement  of  such  insane  person,  and  if  it 
does  not  appear  that  he  or  she  is  possessed 
of  any  proj^erty  which  can  be  applied  to  his 
or  her  mamtenance,  they  may  direct  the 
board  of  guardians  to  pay  all  reasonable 
charges  for  the  weekly  maintenance  of  such 
lunatic.  The  defendants  had  paid  from  the 
year  1855,  a  weekly  sum  of  16«.  to  the 
plaintiff  for  the  maintenance  of  a  criminal 
lunatic.  On  the  19th  of  October  1869,  the 
defendants  wrote  to  the  plaintiff  to  say  that 
they  in  future  should  pay  no  more  than 
lis.  Id.  a  week  for  the  care  of  the  lunatic. 
The  plaintiff  continued  to  keep  the  lunatic, 
and  on  the  defendants  still  refusing  to  pay 
more  than  lis.  Id.  per  week,  brought  his 
action  to  recover  the  difference.  There  was 
no  evidence  to  prove  that  the  plaintiff  had 
ever  procured  a  justices^  order  to  be  made 
on  the  guardians  under,  the  2nd  section  of 
8  &  4  Vict.  c.  54  :  Held  that  it  was  compe- 
tent for  the  guardians  to  agree  to  pay  for 
the  maintenance  of  the  lunatic  without  an 
order  of  justices ;  that  as  the  plaintiff  could 
not  get  nd  of  the  lunatic  without  an  order 
of  the  Secretary  of  State,  the  defendants 
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could  not  determine  the  contract  by  a 
notice  refusing  to  pay ;  also  that  the  Court 
would  infer  from  the  fact  of  the  guardians 
having  paid  16&  a  week  for  fifteen  years, 
that  t^ey  had  agreed  to  pay  16«.  a  week  as 
long  as  the  lunatic  remained  in  the  a^lum. 
Pegge  v.  Guardians  of  the  Lampeter  union. 
C.  P.     289. 

Criminal  lunatic — Maintenance  —  Tower  of 
justices  to  adjudge  Settlement  of  lunatic — 
Order  made  by  justices — "  Debt^'claim^  or  de- 
mand''—9  Geo.  4,  c.  40,  «.  64;  3  ^  4  Vict, 
c.  54,  «.  7;  22  &  2S'Vict.  c.  49,  s.  1.— 
Where  a  person  charged  with  felony  has 
been  acqmtted  on  the  ground  of  insanity, 
and  is  detained  during  pleasure,  two  justices 
of  the  county  where  the  lunatic  is  detained 
may  inquire  into  and  adjudge  the  settle- 
ment of  the  lunatic,  ana  may  make  an 
order  upon  the  overseers  or  guardians  of  the 
parish  where  the  lunatic  is  adjudged  to'be 
legally  settled  to  pay  such  weekly  sum  for 
the  maintenance  of  the  lunatic  as  two 
justices  shall  from  time  to  time  direct.  The 
service  of  such  an  order  upon  the  guardians 
need  not  be  accompanied  oy  a  statement  of 
the  grounds  of  chargeability  and  particulars 
of  settlement.  Proceedings  to  enforce  the 
payment  of  each  such  weekly  sum  must  be 
commenced  within  the  time  limited  by  sect. 
1  of  22  &  23  Vict.  c.  49.  Reg.  v.  Guardians 
of  Stepney  Union.     Q.B.     631. 

Indictment — Malicious  injury — Statement  of 
the  amount  of  datnage  done. — In  an  indict- 
ment imder  24  &  26  Vict.  c.  97,  s.  61,  for 
maHciously  damagmg  personal  property, 
the  damage  excee£ng  6».,  it  is  not  neces- 
sary to  allege  the  value  of  each  article  in- 
jured, but  only  that  the  amount  of  the 
damage  done  to  the  several  articles  exceeded 
6/.  in  the  aggregate.  Reg.  v.  Thoman. 
Cr.Ap.Ct.    64. 

Malicious  injury  to  property — Throwing  a  stone 
at  a  person  hut  missing  the  person  and  break- 
ing a  window — 24  ^  25  Vict.  c.  97,  s.  61. — 
Defendant  was  indicted  for  unlawfully  and 
maliciously  committing  damage  upon  a 
window  in  the  house  of  the  prosecutor 
contrary  to  the  23  &  24  Vict.  c.  97,  s.  61. 
Defendant,  who  had  been  fighting  with  other 
persons  in  the  street  after  being  turned  out 
of  a  public  house,  went  across  the  street, 
and  picked  up  a  stone,  and  threw  at  them. 
The  stone  missed  them,  passed  over  their 
heads,  and  broke  a  window  in  a  public 
house.  The  jury  foimd  that  he  intended  to 
hit  one  or  more  of  the  persons  he  had  been 
fighting  with,  and  did  not  intend  to  break 


the  window  :  IJeld  that  upon  this  finding 
the  prisoner  was  not  guilty  of  the  charge 
within  the  above  statute.  To  support  a 
conviction  under  sect.  61  there  must  be  a 
wilful  and  intentional  doing  of  an  unlawful 
act  in  relation  to  the  property  damaged. 
Reg.  V.  Pembliton.    Cr.Ap.Ct.    607. 


MANSLAUGHTER. 

Manslaughter — Abandoned  mine  unfenced — 
Duty  of  0M'7?€r— 23  ^  24  Vict.  c.  161,  s.  21. 
— 23  &  24  Vict.  c.  151,  which  imposes  on 
the  owner  of  an  abandoned  mine  the  duty 
of  securely  fencing  the  same,  does  not  apply 
to  mines  abandoned  before  the  passing  of 
the  Act.   Reg.  v.  Gratrex.  Cleasby,  B.  167. 

Manslaughter  —  Medical  Man  —  Neglioence — 
Evidence. — A  medical  man  is  bound  to  use 
proper  skill  and  caution  in  dealing  with  a 
poisonous  drug  or  dangerous  instrument, 
and  if  he  does  not  do  so  and  death  ensues 
he  is  guilty  of  manslaughter ;  aliter  if  it  is 
want  of  skill  arising  firom  mere  error  of 
judgment.  Reg.  v.  Macleod.  Denman,  J. 
634. 

Manslaughter — Neglect  of  duty — Gross  negU' 
gence. — To  render  a  person  hable  to  convic- 
tion for  manslaughter  through  neglect  of 
duty,  there  must  be  such  a  degree  of  culpa- 
bDity  in  his  conduct  as  to  amount  to  gross 
negligence.  Reg.  y.  Robert  Herbert  Finney, 
Lush,  J.    628. 

Manslauyhter — Negligence — Pointing  a  gun. — 
One  who  points  a  gun  at  another  person, 
without  previously  examining  whether  it  be 
loaded'  or  not,  will,  if  the  weapon  should 
accidentally  gp  o£f  and  kill  him  towards 
whom  it  is  pointed,  be  guilty  of  man- 
slaughter. Heg.  V.  John  Jones.  Lush,  J. 
628. 

Manslaughter —  Contributory  negligence. — Con- 
tributory negligence  is  not  an  answer  to  a 
ciiminal  charge,  as  to  a  civil  action.  Reg. 
V.  Kew  and  Jackson.    Byles,  J.    366. 

Manslaughter — Joint  liability  for  acts  of  violence 
causing  death  —  Common  purpose.  —  K  A. 
and  B.  agree  together  to  assault  C.  with 
their  fist»,  and  C.  receives  a  chance  blow 
of  the  fists  from  either  of  them,  both  A.  and 
B.  are  guilty  of  manslaughter.  But  should 
A.,  of  his  own  impulse,  kill  C.  with  a 
weapon  suddenly  caught  up,  B.  would  not 
be  responsible  for  the  deatn,  he  being  only 
liable  for  acts  done  in  pursuance  of  the 
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common  design  of  himself  and  A.    Rtg,  y. 
James  Caton,    Lush,  J.     624t, 

Manslaughter — Death  through  fright — Direct 
cause — Question  for  the  jury, — ^Where  A.,  in 
unlawfully  assaulting  Id.,  who  at  that  time 
had  in  her  arms  an  infant,  so  frightened 
the  infant  that  it  had  convulsions,  although 
previously  healthy,  and  from  the  effects  of 
which  it  eventually  died  in  about  six  weeks. 
A.  is  guOty  of  manslaughter,  if  the  jury 
think  that  that  the  assault  on  B.  was  the 
direct  cause  of  death.  Beg.  y.  Towers. 
Denman,  J.    530. 

(See  MuBDER.) 

MAKRIAGE. 

False  entry  in  a  marriage  register. — Upon  an 
indictment  under  24  £  25  Vict.  c.  98,  s.  87, 
for  making  a  false  entry  in  a  marriage 
register,  it  is  not  necessary  that  the  entry 
should  be  made  with  intent  to  defraud, 
and  it  is  no  defence  that  the  marriage 
solemrJsed  was  null  and  void,  being  biga- 
mous. If  a  person  knowing  his  name  to 
be  A.  signs  another  name  without  authority, 
he  is  gmlty,  and  it  is  immaterial  that  he  is 
a  third  witness,  the  Marriage  Act  only 
requiring  two.  Reg.  v.  Asplin.  Martin,  B. 
891. 

MURDER. 

Evidence — Statements  o/*  deceased — Res  gestss. — 
On  the  trial  of  a  prisoner  for  the  murder  of 
his  wife,  a  neighbour  swore  that  a  week 
before  the  alleg^  crime  was  committed  the 
deceased  visit^  her  house,  bringing  an  axe 
and  carving  knife,  and  gave  them  to  her  to 
take  care  of:  Held,  tmtt  the  evidence  of 
what  was  said  by  the  deceased  to  the  witness 
on  handing  her  the  instruments  was  admis- 
sible. Reg.  V.  Christopher  Edwards.  Quain, 
J.    280. 

Murder — Evidence  of  motive — Admissibility  of. 
— Expressions  denoting  a  bad  feeling  to- 
ward deceased  made  use  of  some  time  l^ore 
the  crime  is  committed  are  admissible  in 
evidence,  but  the  jury  must  receive  them 
with  great  caution.  Reg.  y.  Hagan. 
Archibald,  J.    857. 

Murder — Poison — Intent — Evidence. — ^Where  a 
prisoner  was  charged  with  the  murder  of 
her  child  by  poison,  and  the  defence  was 
that  its  death  resulted  from  an  accidental 
taking  of  such  poison,  evidence  to  prove 
that  two  other  children  of   hers,  and  a 


lodger  in  her  house  had  died  previous  to 
the  present  charge  from  the  same  poiaon 
was  neld  to  be  ac&iissible.  Reg.  v.  Geering^ 
18 L.  J.,  M.  C.  211,followed.  lUg.  v.  Cotton. 
Archibald,  J.    400. 

Murder — Evidence  of  motive. — ^The  prisoner 
was  indicted  for  murder,  and  it  was  sug- 
gested by  the  prosecution  that  the  motiye 
of  the  prisoner  was  to  get  rid  of  the  de- 
ceased, who  was  a  witness  against  him  for 
an  assault  for  which  he  had  been  committed 
for  trial,  but  acquitted,  in  consequence  of 
the  absence  of  the  deceased.  The  deposi- 
tions of  the  deceased  taken  upon  the 
original  charge  of  assault  was  tendered,  in 
order  to  show  that  the  deceased  was  a 
material  witness :  Held,  that  the  deposition 
being  taken  prior  to  the  passing  of  11  &  12 
Vict.  c.  42,  was  not  admissible.  Reg.  y. 
Shippey.    Cockbum,  C.J.    161. 

Murder — Manslaughter — Resistinq  lawful  ap- 
prehension.— If  a  prisoner,  having  been 
lawfully  apprehend^  by  a  police-constable 
on  a  crimmal  charge,  uses  violence  to  the 
constable,  or  to  anyone  lawfully  aiding  or 
assisting  him,  which  causes  death,  and  does 
so  with  intent  to  inflict  grievous  bodily 
injury,  he  is  guUty  of  murder :  And  so,  if  he 
does  so  only  with  intent  to  escape.  But  if, 
in  the  course  of  the  struggle,  he  accidentaUy 
causes  an  injury,  it  womd  be  manslaughter. 
The  Queen  v.  Porter.    Brett,  J.    444. 

Murder^ Resistance  of  arrest  under  warrant 
for  misdemeanor — Necessity  for  possession  of 
the  warrant  by  the  officer. — In  oraer  to  justify 
an  arrest,  even  by  an  officer,  under  a  war- 
rant, for  a  mere  misdemeanor,  it  is  necessary 
that  he  should  have  the  warrant  with  him 
at  the  time.  Therefore,  in  a  case  where  the 
officer,  although  he  had  seen  the  warrant, 
had  it  not  witn  him  at  the  time  and  it  did 
not  appear  that  the  party  knew  of  it :  Held, 
that  the  arrest  was  not  lawful.  And,  the 
person  against  whom  the  warrant  was 
issued  resisting  his  apprehension  and  killing 
the  officer :  Held,  that  it  was  not  murder ; 
and  the  prisoner  was  convicted  of  man- 
slaughter only:  Reg.  v.  Chapman.  Han- 
nen,  J.    4. 

Murder — PoUce  officer  acting  on  a  void  warrant 
— Manslaughter.  —  If  the  process  under 
which  a  police  officer  arrests  is  so  defective  ' 
as  to  be  an  absolute  nullity,  or  if  the  officer 
exceed  his  authority,  the  killing  of  him  by 
the  party  arrested,  if  there  be  no  malice,  is 
manslaughter  only,  and  not  murder.  Raf" 
ferty  y.  The  People.    Un.St.Ct.     617. 
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Murder^ Evidence  of  other  deaths.^JJ'pon  the 
trial  of  a  prisoner  for  the  murder  of  her 
infant  by  suffocation  in  bed:  Held,  that 
evidence  tendered  to  prove  the  previous 
death  of  her  other  children  at  early  aces 
was  admissible,  although  such  evidence  did 
not  ,abow  the  causes  from  which  tliose 
children  died.  Reg.  v.  Cotton  (12  Cox  C.C. 
400J  followed  and  oonfirmeid.  Reg.  y. 
Harriet  Roden,    Lush,  J.     630. 

Murder — Manslaughter — Provocation  of  words, 
— The  general  rule  of  law  is  that  provoca- 
tion by  words  will  not  reduce  the  crime  of 
murder  to  that  of  manslaughter.  But 
special  circumstances  attending  such  a  pro- 
vocation might  be  held  to  take  the  case  out 
of  the  general  rule.  Reg,  y.  Rothwell. 
Blackburn,  J.    145. 

Murder — Illness  of  witness — 11  j*  12  Vict,  c,  42, 
s,  17. — Upon  the  trial  of  the  prisoner  it  was 
proposed  to  put  in  evidence  tne  depositions 
of  a  witness  absent  through  illness.  The 
evidence  that  he  was  unable  to  travel  was 
that  of  a  medical  man  who  last  saw  the 
witness  on  the  Monday  previous  to  the  trial, 
which  took  place  on  Wednesday  :  Held, 
that  this  was  not  sufficient,  and  the  deposi- 
tion was  rejected.  Reg,  y.  Bull,  Bkck- 
bum,  J.    81. 


NEGLIGENCE. 

Neglect  to  provide  child  with  proper  food — 
AbiUty  of  parent  to  provide — Evidence — 
Indictment, — An  indictment  alleged  in  the 
first  count  that  the  prisoner  unlawfully  and 
wilfully  neglected  and  refused  to  provide 
sufficient  food  for  her  infant  child,  she  being 
able  and  having  the  means  to  do  so.  The 
second  count  charged  that  the  prisoner 
unlawfully  and  wilfully  neglected  and 
refused  to  provide  her  infant  child  with 
necessary  food,  but  there  was  no  alle- 
gation that  she  had  the  ability  or  means 
to  do  so.  The  jury  retumea  a  verdict 
of  guilty,  on  the  ground  that  if  the  prisoner 
had  applied  to  the  guardians  for  relief  she 
would  nave  had  it :  Held,  that  neither 
count  was  proved,  as  it  was  not  enouffh 
that  the  prisoner  could  have  obtained  tEe 
food  on  application  to  the  guardians. 
QuserCj  whether  the  second  count  is  good 
in  law.     Reg,  v,  Rugg,    Cr.Ap.Ct.    16. 

i^OXIOUS  THING. 
(5ee  Administration.) 


PARTNER,  LARCENY  BY. 
{See  Labcent.) 

PARENT  AND  CHILD. 
(See  Abandonment  —  Abduction  —  Negu- 

GENCE.) 

PERJURY. 


Perjury — Indictment — Evidence.  —  An  indict- 
ment for  perjury  charged  that  prisoner 
swore  on  a  plaint  in  the  County  Court  for 
the  price  of  coals  obtained  on  credit  at 
different  times,  in  which  it  was  a  material 
question  whether  or  not  the  prisoner  had 
received  any  coals  on  credit  from  P.,  either 
on  account  of  himself  or  A.,  **  that  he  had 
never  received  any  coals  on  credit  from  P., 
either  on  account  of  himself  or  A."  :  Held, 
that  the  allegation  in  the  indictment  was 
not  too  general,  although  no  specific  instance 
was  averred  in  which  the  prisoner  had  re- 
ceived coals  on  credit  from  P.  At  the  trial 
the  prisoner  was  asked  three  or  four  times 
by  the  advocate  and  judge  whether  he  did 
at  any  time,  either  on  ms  own  account  or 
that  of  A.,  have  any  coals  on  credit  from 
P.,  to  which  the  prisoner  always  answered, 
**  I  did  not :"  Held,  that  the  prisoner's  at- 
tention was  sufficiently  called  to  the  subject 
so  as  to  found  a  charge  of  perjury  upon  the 
answer,  although  no  distinct  transactions 
on  credit  were  suggested  to  him  during  his 
examination.  Reg,  y.  L<mdon.  Cr.Ap.Ct. 
60. 


Perjury — Indictment, — Upon  an  indictment  for 
perjury  committed  before  magistrates  at 
petty  sessions,  upon  a  charge  of  stealing 
suet,  the  assignment  was  that  the  defendant 
falsely  swore  that  he  saw  one  Coates  take 
the  suet :  Held,  that  as  the  indictment  did 
not  aver  that  Coates  took  the  suet  feloni- 
ously, it  was  bad.  Reg,  v,  Crawley.  Kelly, 
C.B.     162. 

Perjury — Affiliation  summons — Jurisdiction  to 
hear-l  {f  8  Vict.  c.  101—8  fr  9  Vict.  c.  10. 
—The  7  &  8  Vict  c.  101,  s.  2,  in  the  case 
of  an  application  by  a  woman  before  the 
birth  of  a  bastard  child  against  the  putative 
father  for  a  maintenance  summons  requires 
that  **  the  woman  shall  make  a  deposition 
upon  oath,  stating  who  is  the  father  of  the 
cnOd."  A  summons  having  issued  in  such 
a  case,  the   defendant  appeared  thereto, 
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made  no  objection  to  the  summons,  &nd  was 
examined,  and  committed  perjury :  Held, 
that  the  magistrate  had  jurisdiction  to  hear 
the  summons,  the  defendant  by  appearing 
having  waived  any  objection  thereto  on  the 
ground  that  there  was  no  written  deposition 
of  the  woman  made  upon  the  application 
for  the  summons.  Reg,  v,  Fletcher,  Cr.Ap.Ct. 
77. 

Perjury  —  Jurisdiction  of  Justices  —  Alehouse 
licence — Production  of, — On  trial  for  perjury 
alleged  to  have  been  committed  before 
justices  at  the  hearing  of  an  information 
under  the  Beerhouse  Licensing  Acts  against 
the  keeper  of  such  a  house,  his  licence  must 
be  produced  in  order  to  show  the  jurisdic- 
tion of  the  justices  and  the  materiality  of 
the  false  evidence.  Reg,  y,  Mark  Lewis. 
Byles,  J.    168. 

Perjury — Deputy  coroner  —  Jurisdiction  —  In- 
qumtion — 6  §•  7  Vict,  c.  83. — On  the  trial  of 
an  indictment  for  perjury  committed  at  an 
inquest  before  the  deputv  coroner,  evidence 
was  given  by  theprosecution  thatthe  coroner, 
who  was  also  a  County  Court  registrar,  was 
absent  on  Ins  vacation,  a  vacation  and  air  and 
exercise  having  been  recommended  by  medi- 
cal advisers  for  his  health,  which  had  become 
permanently  impaired.  It  also  appeared 
that  the  coroner,  during  his  absence,  spent 
three  or  four  days  every  week  in  shooting, 
and  that  by  far  the  greater  number  of 
inquests  held  in  the  district  were  held  by 
the  deputy  coroner :  Held,  that  it  was  a 
question  for  the  judge,  and  not  for  the  jury, 
whether  the  coroner  was  absent  at  the  time 
for  a  lawful  or  reasonable  cause,  within 
6  &  7  Vict.  c.  83,  s.  1 :  Held,  also,  that 
the  inquisition  was  valid,  and  that  the 
deputy  coroner  was  lawfully  acting  at  the 
time  ?sect.  2  of  same  statute).  Reg,  v. 
John  Johnson,    Cr.Ap.Ct.    264. 

Perjury  —  Materiality  —  Relevancy  to  the  legal 
charge, — On  an  inmctment  for  perjury  com- 
mitted on  the  hearing  of  a  charge  of  assault 
by  a  husband  on, his  wife,  an  assignment  of 
perjury  in  a  statement  by  the  prisoner,  as  a 
witness  for  the  husband,  that  he  had  seen 
the  wife  committing  adultery  (of  which  he 
had  told  the  husband),  held  bad  for  im- 
materiality, as  the  supposed  statement 
would  not  be  legally  relevant  to  the  charge 
of  assault  as  affording  no  ground  of  legal 
justification,  Reg,  v.  l^ate,  Cockbum, 
C.J.     7. 

Perjury — Materiality, — ^The  prisoner  was  in- 
dicted for  perjury  committed  by  him  on  the 


hearing  of  a  summons,  which  he  had  taken 
out  against  the  prosecutor  before  the  justices 
at  petty  sessions,  for  using  language  calcu- 
lated to  incite  him  to  commit  a  breach  of 
the  peace.  The  language  used  by  the  pro- 
secutor was  in  consequence  of  the  prisoner, 
Bs  the  prosecutor  alleged,  having  kicked  and 
struck  a  horse,  and  several  witnesses  were 
called  who  proved  this.  The  prisonar's 
attention  was  then  called  to  what  the  wit- 
nesses had  said,  and  he  was  asked  on  cross- 
examination  whether  it  was  true  ;  he,  how- 
ever, denied  that  he  had  ever  kicked  or 
struck  the  horse,  and  the  justices  thereupon 
committed  him  for  trial  for  perjury :  Held, 
that  no  perjury,  could  be  assigned,  as  the 
statement  by  the  prisoner  that  he  had  never 
kicked  or  strucK  the  horse  was  merely 
collateral.  Reg,  v.  Holden,  Mellor,  J. 
166. 

Personation— Ballot  Act,  35  5-36  Vict,  c.  33, 
s,  24 — Municipal  election — Evidence — 5  Sf  6 
Will.  4,  c.  76,  s.  43. — It  is  not  necessary  to 
produce  the  charter  of  a  city  to  prove  that  it 
is  a  municipal  corporation ;  production  of  the 
minutes  of  the  council  at  which  the  aider- 
man  was  chosen  for  the  ward  is  suflicient^ 
evidence,  if  it  proves  that  the  councillors  of 
the  ward  were  present  on  the  occasion,  and 
it  is  a  sufficient  compliance  with  sect.  43  of 
6  &  6  Will.  4,  a  76.  Reg.  v.  Turner, 
Lush,  J.    313. 


POLICE  OFFICER. 


{See  Assaults.) 


PRACTICE. 

Costs. 

Mandamus — Costs  of  prosecution — Statutory 
obligation  of  Lords  of  the  Treasury, — By  7 
Geo.  4,  c.  64,  ss.  22  &  23,  an  order  for  the 
payment  of  costs  of  prosecutions  may  be 
made  by  the  courts  before  which  they  are 
tried.  Bj  sect.  24  the  order  for  payment 
is  to  be  made  by  the  officer  of  tne  court 
upon  the  treasurer  of  the  county,  who  is 
thereby  authorised  and  required,  upon  sight 
of  every  such  order,  forthwith  to  pay  the 
money  in  such  order  mentioned  and  shall 
be  allowed  the  same  in  his  accounts.  By 
sect.  26  the  justices  at  quarter  sessions  were 
to  make  regulations  as  to  costs.  By  14  & 
15  Vict.  c.  55,  ss.  4  and  5,  the  power  of 
quarter  sessions  to  regulate  costs  of  pro- 
secutions was  transferred  to  the  Secretary 
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of  State.  By  the  Annual  Appropriation 
Acts  since  1835  there  has  been  a  grant  of  a 
gross  sum  each  year  for  charges  formerly 
naid  out  of  county  rates.  By  29  &  80 
Vict.  c.  39,  s.  14,  when  any  sum  shall  have 
been  granted  to  Her  Majesty  by  an  Act  of 
Parliament  to  defray  expenses  for  any 
specific  public  services,  it  shall  be  lawful 
for  Her  Majesty,  from  time  to  time,  by  her 
royal  order,  under  the  royal  sign  manual, 
countersigned  by  the  Treasury,  to  authorise 
and  require  the  Treasury  to  issue,  out  of 
the  credits  to  be  granted  to  them  on  the 
Exchequer  accounts,  the  sums  which  may 
be  required  from  time  to  time  to  defray 
such  expenses,  not  exceeding  the  amount  of 
the  sums  so  voted  or  granted.  The  ac- 
counts of  costs  of  prosecutions  in  the 
county  of  Lancaster,  after  having  been 
duly  taxed  by  the  proper  officers,  and  paid 
out  of  the  county  rates,  were  re-taxed  by 
officers  of  the  Treasury,  and  part  of  them 
were  disallowed.  The  justices  of  the  county 
obtained  a  rule  nisi  for  a  mandamus  to  com- 
pd  the  Lords  of  the  Treasury  to  pay  the 
disallowed  balance  to  the  treasurer :  Held, 
that  the  Lords  of  the  Treasury  had  no  right 
to  txa  these  costs  after  they  had  been 
allowed  by  the  proper  officers;  but  that 
this  court  had  no  jurisdiction  to  issue  a 
mandamus  to  compel  the.  Lords  of  the 
Treasury  to  pay  the  balance.  Reg*  v.  The 
Lords  of  the  Treasury ;  Ex  parte  The 
Justices  of  Lancashire,    Q.B.    277. 

Counsel. 

Summing  up  hy  counsel. — ^Where  one  of  two 
prisoners  jointly  indicted  is  defended  by 
counsel,  and  without  claiming  his  right  to 
sum  up  by  the  counsel  for  the  prosecution, 
the  undefended  prisoner  has  addressed  the 
jury,  the  counsd  for  the  prosecution  may 
not  afterwards  sum  up  the  case  to  the  jury 
as  against  the  defended  prisoner.  Reg,  v. 
Madden  and  Hampton.   Cox,  Serjt.     239. 

Forfeitures  fob  Felony. 

Cotistiiiction  of  Will — Class,  when  ascertained 
— Feloii's  share  claimed  by  Crown, — Testator 
bequeathed  to  his  son  S.  **  the  interest  of 
20U0/.,  to  be  paid  him  by  my  executor 
yearly  so  long  as  he  lives,  and  then  the 
principal  to  be  divided  amongst  my  real 
sons  and  daughters  that  are  living,  except 
mv  son  that  has  the  interest  paid  him.*^ 
The  will  contained  no  residuary  gift  The 
testator  left  S.,  and  eight  other  children, 
who  all  predeceased  S. :  Held,  that  the  class 
amongst  whom  upon  the  death  of  S.  the 


2000/.  was  to  be  divided,  must  be  ascer- 
tained at  the  death  of  S.,  and  that,  the  gift  - 
over  failing,  and  there  being  an  intestacy, 
the  next  of  kin  of  the  testator  living  at  his 
death  were  entitled.  R.,  one  of  the  eight 
children,  was  convicted  during  the  life  of 
8.  of  felony,  and  died  in  prison.  His  in- 
terest under  the  will  having  been  claimed 
by  the  Crown :  Held,  that  Uie  claim  of  the 
Crown  could  not  be  sustained.  Be  Davis's 
Trusts,    Malina,  V.C.    295. 

Administration — Deceased  wife  a  felon  convict 
— Legacy  accruing  after  her  death — Notice 
to  Queen's  Proctor,-^ A  married  woman  was 
convicted  of  felony  and  transported  to 
Australia  for  seven  years,  where  she  was 
lost  sight  of,  and  nothing  had  been  heard 
of  her  since  1843.  In  1860  a  legacy  to 
which  she  was  entitled  under  a  wiU  made 
in  1827  became  payable,  and  the  husband  , 
now  moved  for  a  grant  of  administration  : 
Held,  that  the  fi;rant  could  not  be  made 
imtil  a  notice  had  been  given  to  the  Queen's 
Proctor.  In  the  Goods  of  Jemina  Stevens, 
Prob.Ct.    882. 

Felon"* s  Goods — Colonial  Conviction — Forfei- 
ture— Prerogative  of  Crown, — ^A  person  en- 
titled to  a  legacy  to  be  paid  to  him  at 
twenty-one  was,  while  under  that  age. 
convicted  of  felony  in  this  country,  ana 
after  attaining  that  age  was  again  con- 
victed of  felony  in  New  SoutM  Wales: 
Held,  tiiat  the  legacy  would  have  be«a 
forfeited  by  the  colonial  convictions,  had  it 
not  been  already  forfeited  by  the  conviction 
in  England.  i£s  Batsman's  Trusts.  Bacon, 
V.C.    447. 

Payment  of  costs  of  prosecution  out  of  money 
found  on  prisoner  —  Prisoner  adjudicated 
bankrupt  before  conviction — Right  of  Trustee 
in  Bankruptcy  to  money  found  on  prisoner — 
Act  for  Abolition  of  Forfeiture  fvr  Treason 
and  Felony,  1870  (83  &  34  Vict.  c.  23),  s.  3— 
Bankruptcy  Act,  1869  (32  g-33  Vict.  c.  71),  & 
17. — After  the  conviction  of  a  prisoner  for 
felony  the  Central  Criminal  Court  made  an 
order,  under  sect.  3  of  33  &  34  Vict.  c.  23, 
for  the  payment  of  the  costs  of  the  pro- 
secution out  of  the  moneys  found  on  the 
prisoner  at  the  time  of  his  apprehension. 
The  validity  of  this  onler  being  questioned 
by  the  trustee  in  bankruptcy  of  the 
prisoner's  estate,  on  the  ground  that  the 

Erisoner  had  been  adjudicated  a  bankrupt 
etween  the  dates  of  his  apprehension  and 
conviction,  and  that  on  such  adjudication 
all  his  property  vested  in  the  trustee :  Held, 
that  the  order  was  rightly  made,  the  trustee, 


700 


INDEX. 


on  adjadicatiou  of  bankrapicy,  taking  the 
property  of  the  bankrupt  prisoner,  subject 
to  the  possibility  of  the  criminal  court 
making  the  order  in  question.  Quasre, 
whether  such  an  order  would  be  valid  if 
the  prisoner  were  adjudicated  bankrupt  in 
respect  of  an  act  of  bankruptcy  committed 
before  his  apprehension.  Keg.  v.  Roberts, 
Q.B.    674. 

Indictment. 

Indictment — Amendment — Description  of  thing 
«tofen— 14  Sf  15  VicL  c.  100,  *.  1. — ^An  in- 
dictment charged  the  prisoner  with  stealing 
nineteen  shillings  and  sixpence  in  money  of 
the  prosecutor.  At  the  trial  it  was  objected 
that  there  was  no  case,  for  the  evidence 
showed  that  if  the  prisoner  was  guilty  of 
stealing  anything,  it  was  of  stealing  a 
sovereign.  Thereupon  the  Court  amended 
the  in£ctment  by  strikiug  out  the  words 
*^  nineteen  shillinffs  and  sixpence,"  and  in- 
serting in  lieu  thereof  **one  sovereign." 
The  jury  found  the  prisoner  guilty  of  steal- 
ing a  sovereign :  Held,  that  the  Court  had 
power  so  to  amend  under  14  &  16  Vict.  c. 
100,  s.  1.  Reg,  v.  Gumble.  Cr.Ap.Ct. 
248. 

Judge. 

A  judge  may,  where  the  evidence  is  dear  and 
uncontradicted,  and  the  character  of  the 
witnesqps  unimpeached  and  unshaken,  tell 
the  jury  in  a  criminal  case  that  it  is  their 
duty  to  convict.  Commonwealth  v.  Magee, 
Un.St.Ct    649. 

Jury. 

Jurisdiction  to  allow  jury  to  view  the  locus  in  quo 
—  Witnesses  accompanying  jury — Jury  asking 
questions  of  witnesses  during  the  view — Mis- 
trial—  Venire  de  novo, — Upon  the  trial  of  an 
indictment  for  indecent  exposure  in  an 
urinal,  a  Court  of  Quarter  Sessions  may 
allow  the  jury  to  have  a  view  of  the  locus 
in  ^0  after  uie  summing  up  of  the  judge. 
But  it  is  indiscreet  to  allow  the  witnesses  to 
accompany  the  jury  in  the  absence  of  the 
prisoner  or  his  advocate,  or  the  presiding 
ludge.  Quasre,  whether  if  the  facts  have 
been  examined  into  by  the  Court,  and  are 
properly  stated  on  record,,  the  Court  can 
order  a  venire  de  novo  where  the  witnesses 
accompany  the  jury,  and  are  asked  by  them 
to  point  out  the  precise  spot  where  they 
stood  and  saw  what  they  had  stated  they 
saw.  But  if  the  case  sent  up  to  the  Court 
merely  states  that  the  Court  below  '^has 
been    informed*'    that  the   circumstances 


specially  set  forth  took  place,  this  Court 
will  not  act  upon  such  statement.  Reg.  ▼. 
Martin  and  Webb.    Cr.Ap.Ct.    204. 

Grand  jury — Deposition  of  absent  witness — 
Practice. — Upon  a  bill  of  indictment  being 
presented,  the  Grand  Jury  made  an  appli- 
cation for  the  deposition  of  an  absent  wit- 
ness :  Held,  per  Byles,  J.,  that  they  were 
entitled  to  peruse  the  deposition  without 
formal  proof  that  the  witness  was  too  ill  to 
travel.    Reg.  v.  BuUard.  Byles,  J.    353. 

JURISDICnON. 

Jurisdiction — Indictment  at  assizes  for  Uhel^» 
Acquittal  of  defendant — Action  by  defendant 
against  prosecutor  for  costs  —  Declaration 
alleging  trial  and  acquittal — Plea^  "  Nul  tiel 
record  — Evidence — Certified  copy  of  record 
of  acquittal-^  Si7  Vict.c.  96,  s.  6— 14  5-15 
Virt.  c.  99,  s.  13. — 1.  An  action  brought  in 
a  Superior  Court,  under  6  &  7  Vict.  c.  96, 
s.  8,  to  recover  the  costs  sustained  by  the 

Elaintiff  upon  the  trial  of  an  indictment  for 
bel  preferred  against  him  at  the  assizes  by 
the  defendant,  upon  which  trial  a  verdict  of 
"  Not  guilty  "  was  returned,  and  judgment 
was  given  for  the  plaintiff,  who  was  duly 
discharged,  is  a  *^  proceeding '*  in  which, 
imder  sect.  13  of  the  Evidence  Amendment 
Act  (14  &  15  Vict.  c.  99^  a  certified  copy 
of  the  record  of  such  trial  and  acquittal, 
imder  the  hand  of  the  proper  officer  of  the 
court  of  assize,  is  admissible  in  evidence  in 
proof  of  such  trial  and  acquittal,  in  answer 
to  a  plea  of  ''Nul  tiel  record.''  2.  The 
issue  on  a  plea  of  ''Nul  tiel  record''  is 
triable  by  the  Court,  and  not  by  a  jury,  and 
is  proved  by  the  production,  in  open  -court, 
of  the  record  itself,  or  a  duly  certified  copy 
of  it.  So  held  by  the  Court  of  Exchequer 
(Kelly,  C.B.,  and  Martin,  Bramwell,  and 
Channell,  BB.).  Richardson  v.  WilUs.  Ex. 
298. 

Indictment  found  at  Quarter  Sessions — Trial  at 
the  Assizes. — An  indictment  was  found  at 
the  county  sessions  at  Bedford  against  the 
defendant  for  obstructing  a  highway.  Upon 
the  certificate  of  such  finding,  the  defend- 
ant was  taken  before  a  magistrate  and 
bound  by  recognisance  to  appear  and  plead 
at  the.  assizes.  The  indictment  was  not 
transmitted  to  the  assizes,  but  was  in  the 
custody  of  the  clerk  of  the  peace :  Held, 
that  the  judge  of  assize  had  no  power  to 
order  the  clerk  of  the  peace  to  send  the  in- 
dictment to  the  assizes  ;  that  as  it  was  found 
at  the  sessions,  and  not  transmitted  for  trial 
at  the  assizes,  the  court  had  no  jurisdiction 
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to  try  the  same,  fiut  a  second  indietment 
for  the  same  offence  being  found  by  the 
Grand  Jury  at  the  assizes  :  Held,  that  the 
defendant,  being  bound  to  appear  by  recog- 
nisance, must  be  called  upon  to  plead  to 
the  second  indictment.  Reg,  v.  Wildman. 
Keating,  J.    354. 

Trial  at  bar — Removal  by  certiorari  from  Central 
Criminal  Court — Indictment  for  perjury--  Of- 
ferices  in  two  counties. — An  mdictment,  con- 
taining two  counts,  one  alleging  perjury 
committed  in  Middlesex,  the  other  ^eging 
perjury  committed  in  London,  was  tried, 
upon  removal  by  certiorari  from  the  Central 
Criminal  Court,  before  the  Queen^s  Bench 
sitting  at  bar.  Held,  that  it  was  no  valid 
objection  to  the  jurisdiction  of  the  court 
that  the  jury  was  entirely  from  the  county 
of  Middlesex.    Reg.  v.  Castro.     Q.B.   484. 

Removal  of  Indictment  into  Queen's  Bench  by 
certiorari — Costs  of  prosecution — Whether 
necessary  that  prosecutor  should  be  a  ^^ party 
grieved  "—6  §•  6  Will.  Sr  M.  c.  11,  s.  3—16 
^  17  Vict.  c.  30,  s.  6.— Sect.  5  of  16  &  17 
Vict.  c.  30,  after  reciting  that  "  it  is  expe- 
dient to  make  further  provision  for  prevent- 
ing the  vexatious  removal  of  indictments 
into  the  Court  of  Queen^s  Bench,"  enacts 
"  that  whenever  any  writ  of  certiorari  to  re- 
move an  indictment  into  the  said  court  shall 
be  awarded  at  the  instance  of  a  defendant 
or  defendants,  the  recognizance  now  by 
law  required  to  be  enter^  into  before  the 
allowance  of  such  writ  shall  contain  the 
further  provision  following,  that  is  to  say, 
that  the  defendant  or  defendants,  in  case  he 
or  they  shall  be  convicted,  shall  pay  to  the 
prosecutor  his  costs  incurred  subsequent  to 
the  removal  of  such  indictment,"  &c.  This 
enactment  is  general  in  its  application,  and 
renders  it  unnecessary  that  tne  prosecutor, 
in  order  to  be  entitled  to  the  payment  of  his 
costs,  should  be  the  party  <*  grieved  or  in- 
jured," as  required  by  6  &  6  Will.  &  M.  c. 
11,  B.  3.     Reg.  v.  Oastler.    Q.B.    678. 

Restitution. 

Restitution. — The  court  is  bound  by  the  statute 
to  order  restitution  of  property  obtained  by 
false  pretences  and  the  subject  of  the  pro- 
secution, in  whose  hands  soever  it  is  found. 
And  so  likewise  of  property  received  by  a 
person  knowing  it  to  have  been  stolen  or 
obtained  by  false  pretences.  But  the  order 
is  strictly  limited  to  property  identified  at 
the  trial  as  being  the  subject  of  the  charge. 
Therefore,  it  does  not  extend  to  property  in 
the  possession  of   innocent  third  persons 


which  was  not  produced  and  identified  at 
the  trial  as  being  the  subject  of  the  indict, 
ment.  Reg,  v.  Goldsmith.  Chambers,  C.S. 
594. 

Restitution.— An  order  of  restitution  of  pro- 
perty stolen  will  extend  only  to  such  pro- 
perty as  is  produced  and  identified  in  the 
course  of  the  trial,  and  not  to  all  the  articles 
named  in  the  indictment,  unless  so  produced 
and  identified  and  in  the  possession  of  the 
court.    Reg.  v.  Smith.    Cox,  Serjt.    597. 

Sentence. 

Penal  servitude — Previous  conviction — Sentence 
—Amendment—ll  j- 12  Vict.  c.  78,  s.  2 ;  27 
jr  28  Vict.  c.  47,  s.  2. — Upon  an  indictment 
for  wounding  with  intent  to  do  grievous 
bodily  harm,  which  did  not  charge  a  pre- 
vious conviction  for  f elonv,  the  prisoner  was 
convicted  and  sentencea  to  seven  years' 
penal  servitude,  the  learned  judge  reserving 
for  this  Court  tJie  question  whether  he  had 
power  to  sentence  for  a  greater  term  than 
five  years  (27  &  28  Vict.  c.  47,  s.  2),  the 
sentence  to  stand  or  be  reduced  to  five  years 
aa  this  Court  should  determine :  Held,  that 
the  sentence  ought  to  be  reduced  to  five 
years'  penal  servitude,  and  the  sentence 
amended  acccordingly  (11  &  12  Vict.  o.  78, 
s.  2.)     Reg.Y.  WiUis.    Cr.Ap.Ct.     192. 

Vexatious  Indictment. 

The  Vexatious  Indictments  Act  (22  ^  23 
Vict.  c.  17)  —  Its  amendment  by  SO  ff 
31  Vict.  c.  35,  s.  1 — Misdemeanor  under 
the  Debtors'  Act,  1869  (32  j-  38  Vict, 
c.  62) — Quashing  count  of  indictment. — 
With  reference  to  misdemeanors  under  the 
Debtors'  Act,  1869,  the  provisions  of  the 
Vexatious  Indictments  Act  must  be  con- 
sidered as  controlled  by  30  &  31  Vict.  c.  35, 
8.  1.  In  considering. the  sufficiency  of  a 
recognisance  to  prosecute  under  sect.  1  of 
the  Vexatious  Indiotments  Act,  reference 
may  be  made  to  the  accompanying  deposi- 
tions to  ascertain  the  particulars  of  the 
offence  to  be  charged.  A  count  under  the 
Debtors' Act,  1869,  s.  13,  sub-sect.  1,  alleg- 
ing simply  that  the  defendant  did  obtain 
credit  from  the  prosecutor  **by  means  of 
fraud  other  than  by  false  pretences,"  without 
setting  out  the  means  will  be  quashed  as 
being  too  general.  Reg.  v.  George  Bell. 
M.  Smith,  J.    37. 

Witness. 
Practice — Illness  of  witness— Proof  of  deposi- 
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tion — Postponement  of  trial  —  Expenses  of 
prosecution. — The  deposition  of  a  witness  in 
a  criminal  prosecution  who  has  travelled  to 
the  assize  town,  but  is  too  ill  to  attend 
court  for  examination,  may  be  read  before 
the  grand  jury,  after  the  illness  of  the 
witness  and  the  due  taking  of  the  deposi- 
tion has  been  proved  to  the  satisfaction  of 
the  judge.  It  is  not  essential  that  the 
proof  of  the  deposition  having  been  duly 
taken  should  be  given  by  the  derk  to  the 
committing  magistrate.  Upon  the  post- 
ponement of  a  trial  for  the  recovery  of  a 
witness  who  is  ill,  the  prosecutor  may  then 
be  allowed  the  costs  of  the  prosecution  in- 
curred up  to  the  date  of  such  postponement. 
Beg,  V.  John  Wilson  and  Ann  Wilson. 
Lush,  J.    622. 

(See  Contempt— Ikdictment— Murder.) 


PRISON  BREACH. 

Arrest  without  warrant — Remand  dismissal.—' 
W.  was  given  into  custody  without  a 
warrant  on  a  charge  of  felony.  He  was 
conveyed  before  a  magistrate,  who  re- 
manded him  in  custody  without  any  evidence 
on  oath.  W.  was  removed  to  a  lock-up 
from  which  he  escaped.  The  charge  of 
felony  made  against  nim  was  dismis^  by 
the  magistrates :  Held  (per  Martin,  B.), 
that  the  dismissal  by  the  magistrates  was 
not  equivalent  to  an  acquittal  by  a  jury, 
that  the  defendant  was  legally  in  custody, 
although  no  evidence  was  taken  upon  oath 
to  justify  his  remand,  and  that  these  facts 
were  no  defence  to  the  indictment  for  break- 
ing prison.  Beg.  v.  Waters.  Martin,  B. 
390. 

RAPE. 

Attempt  to  commit  a  rape  on  a  woman  asleep — 
Incapability  to  consent. — If  a  man  has  or 
attempts  to  have  connection  with  a  woman 
while  she  is  asleep,  it  is  no  defence  that  she 
did  not  resist,  as  she  is  incapable  of  resisting. 
Hie  man  can  therefore  be  found  guilty  of  a 
rape,  or  of  an  attempt  to  conmiit  a  rape. 
Beg.  y.  Mayers,    Lush,  J.     311. 


Bape — Consent — Idiot  girl. — Upon  the  trial  of 
an  indictment  for  rape  upon  an  idiot  girl, 
the  proper  directioa  to  tne  jury  is,  that  if 
they  are  satisfied  that  the  girl  was  in  sach 
a  state  of  idiotcy  as  to  be  incapable  of 
expressing  either  consent  or  dissent,  and 
that  the  prisoner  had  connection  with  her 
without  her  consent,  it  is  their  duty  to  find 
him  guilty.  The  two  caaes  of  Beg.  ▼. 
Fletcher  are  not  adverse  to  one  another. 
The  principle  is  properly  laid  down  in 
the  first  case,  and  the  second  case  was 
only  a  decision  on  the  facts  that  there 
was  not  that  requisite  testimony  of  want  of 
assent  to  justify  leaving  the  case  to  the  jury. 
Beg.  v.  Robert  Barrai.    Cr.Ap.Ct.    498. 

Carnal  knowledge  of  girl  under  twelve — Consent 
extorted, — On  an  indictment  for  carnal 
knowledge  of  a  girl  about  ten  years  of  age 
and  under  twelve,  and  also  for  an  assault : 
Held,  on  the  latter  count,  that,  although 
consent  would  be  a  defence,  consent  ex- 
torted by  terror  or  induced  by  the  influence 
of  a  person  in  whose  power  she  feels  her- 
self, 18  not  really  such  consent  as  wDl  have 
that  effect.  Q^ssre,  if  such  consent  can  be 
given  in  such  a  case  by  a  child  who  is  not 
sui  Juris.  Beg.  v.  Woodhurst,  Lush,  J.. 
4t4S. 

(See  AssaultS'Indecemt  Assaults.) 


RECEIVING. 


(See  Labcent.) 


VEXATIOUS  INDICTMENTS  ACT. 


(See  Practice.) 


WITNESS. 
(See  Evidence— Murder.) 

WOUNDING. 
(See  Assault.) 
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STATUTES. 

CrimiDal  Law  Amendment  (Yiolence,  Threats, 
&c.)  Act  (34  &  35  Vict.  c.  32). 

An  Act  to  amend  the  Criminal  Law 
relating  to  Violence,  Threats,  and 
Moles^tion  (29th  June,  1871).     649. 


Prevention  of   Crime  Act  (34  &  35  Vict. 
c.  112). 

An  Act  for  the  more  e£Pectual  Prevention 
of  Crime  (2 Ist  August,  1871).    652. 


Municipal  Corporations  Evidence  Act  (36  &  37 
Vict.  c.  33). 

An  Act  to  facilitate  the  Proof  of  Bye- 
laws  and  Proceedings  of  Municipal 
Corporations  in  England  and  Wales 
(7th  July,  1873).    665. 


Extradition  Act,  1873  (36  &  37  Vict.  c.  60). 

An  Act  to  amend  the  Extradition  Act, 
1870  (5th  August,  1873).     666. 

Middlesex  Sessions  Act  (87  Vict.  c.  7). 

An  Act  to  amend  the  Law  respecting  the 
Payment  of  the  Assistant  Judge  of  the 
Court  of  Sessions  of  the  Peace  for  the 


County  of  Middlesex,  and  his  Deputy, 
and  the  Chairman  of  the  Second  Court 
at  such  Sessions  (21st  May,  1874).   669. 


Courts  (Colonial)  Jurisdiction  (37  &  38  Vict. 
c.  27). 

An  Act  to  regulate  the  Sentences  im- 

Sosed  by  Colonial  Courts  where  juris- 
iction  to  try  is  conferred  by  Imperial 
Acts  (30th  June,  1874).    671. 


Personation  Act  (37  &  38  Vict.  c.  86). 

An  Act  to  render  Personation,  with  in- 
tent to  deprive  any  Person  of  Real 
Estate  or  other  Property,  Felony  (30th 
July,  1874).     672. 

Courts  (Straits)  Settlement  Act  (37  &  38  Vict, 
c.  38). 

An  Act  to  extend  the  jurisdiction  of 
Courts  of  the  Colony  of  the  Straits 
Settlements  to  certs^  Crimes  and 
Offences  committed  out  of  the  Colony 
(30th  July,  1874).    673. 

Prison  Authorities  Act  (37  &  38  Vict,  c  47). 

An  Act  to  extend  the  Powers  of  Prison 
Authorities  in  relation  to  Industrial 
and  Reformatory  Schools,  and  for  other 
purposes  relating  thereto  (30th  July, 
1874).     673. 
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